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Swift  &  Company  t;.  Dyer-Veatch  Company  et  al. 

[No.  8,696.    Filed  Npyember  26,  1901.] 

O0BPORATION8. — Insolvency. — Mortgage  to  Secure  Directors. — ^A  mort- 
gage of  all  the  property  of  an  insolvent  corporation  by  three  of 
its  directors,  secnrmg  debts  for  which  snch  directors  were  snrety, 
ia  Yoid,  where  the  mortgage  was  not  authorized  by  a  qnonun  of 
the  board  of  directors,  a  majority  of  which  qnonun  not  being  li- 
able as  sureties. 

From  Vanderburgh  Superior  Court;  /.  H.  Foster j  Judge. 

Action  by  Swift  &  Co.  against  Dyer-Veatch  Co.  and  oth- 
ers to  set  aside  a  mortgage.  From  a  judgment  for  defend- 
ants, plaintiff  appeals.    Reversed. 

0.  A.  Cunningham,  for  appellant. 
A.  Oilchristy  C.  A.  DeBruler  and  P.  W.  Frey,  for  appel- 
lees. 

RoBY,  J. — A  demurrer  for  want  of  facts  was  sustained 
-to  appellant's  complaint,  and  the  correctness  of  the  ruling 
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is  duly  challenged  here.  The  amended  complaint  avers 
that:  "The  defendant  The  Dyer-Veatch  Company  is  a  cor- 
poration organized  under  the  laws  of  the  State  of  Indiana, 
for  the  purpose  of  buying  and  selling  merchandise  and 
conducting  mercantile  operations;  that  until  a  short  time 
prior  to  the  execution  of  the  mortgage  hereinafter  set  out 
the  said  Dyer-Veatch  Company  was  engaged  in  the  business 
of  buying  and  selling  merchandise  and  conducting  mer- 
cantile operations  in  the  city  of  Evansville,  county  of 
Vanderburgh,  and  State  of  Indiana;  that  on  the  26th  day 
of  September,  1896,  in  the  superior  court  of  Vanderbur^ 
county,  in  an  action  therein  pending,  wherein  Swift  &  Com- 
pany was  plaintiff,  and  The  Dyer-Veatch  Company  was 
defendant,  the  plaintiff  recovered  a  judgment  against  the 
said  Dyer-Veatch  Company  for  the  sum  of  $1,145.82,  which 
is  wholly  unpaid;  that  the  indebtedness  for  which  said 
judgment  was  rendered  was  contracted  prior  to  the  4:th  day 
of  August,  1896 ;  that  on  or  about  the  4th  day  of  August, 
1896,  and  for  several  weeks  prior  thereto,  the  said  Dyer- 
Veatch  Company  was  wholly  insolvent,  and  did  not  have 
sufficient  property  wdth  which  to  pay  its  debts,  which  fact 
Avas  well  known  to  all  of  the  defendants;  that  on  said  last 
named  day,  and  for  at  least  a  year  prior  thereto,  the  de- 
fendants, Harry  Veatch,  Elwood  T.  Moore,  and  John 
Griess,  Jr.,  were  directors  of  said  Dyer-Veatch  Company; 
that  on  said  4th  day  of  August,  1896,  the  said  Dyer-Veatdi 
Company  executed  and  delivered  to  its  codefendant,  the 
Old  National  Bank  of  Evansville,  Indiana,  a  mortgage 
which  is  in  words  and  figures  following,  to  wit:  Know 
all  men  by  these  presents,  that  the  Dyer-Veatch  Company, 
a  corporation  organized  under  the  laws  of  the  State  of  In- 
diana, and  having  its  principal  place  of  business  at  Evans- 
ville, Indiana,  in  consideration  of  the  sum  of  $1  to  it  in 
hand  paid  by  the  Old  National  Bank  of  Evansville,  In- 
diana, and  for  securing  the  payment  of  the  notes  hereinafter 
mentioned,  has  granted,  bargained,  and  sold,  and  by  these 
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presents  does  grant,  bargain,  and  sell  unto  the  Old  Na- 
tional Bank  of  Evansville,  Indiana,  all  the  goods,  wares, 
and  merchandise,  consisting  of  molasses,  seeds,  meats,  and 
other  provisions,  bags,  sacks,  burlaps,  barrels,  casks,  k^s, 
boxes,  crates,  twine,  packing  paper,  and  all  other  goods, 
wares  and  merchandise  of  every  kind  and  description  in  or 
about  the  building  now  occupied  by  said  Dyer-Veatch  Com- 
pany and  which  belongs  to  Adolph  Goeke,  and  which  is 
situated  on  the  comer  of  Elsas  avenue  and  Division  street 
in  the  city  of  Evansville;  also  all  tools  and  machinery  in 
or  about  said  building  of  every  kind  and  a  heating  ap- 
paratus, boiler  and  engine,  molasses  vats,  and  pipe,  and 
all  machinery  of  every  kind  in  or  about  said  building ;  also 
all  oflSce  fixtures  and  furniture  of  every  kind  in  or  about 
said  building,  also  one  dark  brown  mule,  one  gray  pony, 
one  bay  horse,  two  dark  brown  mares,  one  double  dray,  one 
single  wagon,  one  double  dray  harness,  one  single  dray 
harness,  one  single  wagon  harness,  9ne  single  buggy  har- 
ness, one  two-seated  buggy,  two  tarpaulins,  which  are  now 
in  or  about  said  building  and  the  stable  on  said  premises 
and  which  are  used  in  the  business  of  said  Dyer-Vea.tch 
Company,  and  also  all  other  goods  and  chattels  of  every  kind 
and  description  belonging  to  said  Dyer-Veatch  Company, 
and  which  are  in  or  about  the  building  hereinafter  de- 
scribed. And  for  the  same  consideration  said  Dver-Veatch 
Company  hereby  assigns  and  transfers  to  said  Old  N'ational 
Bank  of  Evansville,  Indiana,  all  accounts,  notes,  claims, 
and  choses  in  action  of  every  kind  and  description  owing 
by  any  person  or  parties  whatsoever  to  said  Dyer-Veatch 
Company;  the  same  to  belong  to  said  Old  National  Bank 
absolutely,  and  the  said  Dyer-Veatch  Company  hereby  au- 
thorizes said  Old  National  Bank  to  collect  all  said  accounts, 
notes,  claims,  and  choses  in  action  in  its  own  name  or  in 
the  name  of  said  Dyer-Veatch  Company,  or  otherwise,  as 
said  bank  may  be  advised.  This  sale  of  the  property 
herein  described  and  the  assignment  and  transfer  of  tlte 
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accounts,  notes,  claims,  and  choees  in  action  is  made  to  se- 
cure the  payment  of  the  following  described  nine  notes, 
each  of  said  notes  being  made  by  the  Dyer-Veatch  Company 
and  by  Harry  Veatch,  John  Griees,  Jr.,  and  F.  T.  Moore, 
payable  to  the  order  of  the  Old  National  Bank  with  five  per 
cent,  attorney's  fees  and  with  interest  at  eight  per  cent,  per 
annum  after  maturity  and  until  paid.  Each  of  said  notes 
is  for  the  sum  of  $1,000,  and  is  payable  thirty  days  after 
its  date,  and  said  notes  are  dated  respectively  as  follows 
Three  of  said  notes  are  dated  the  3rd  day  of  July,  1896 
two  of  said  notes  are  dated  the  11th  day  of  July,  1896 
one  of  said  notes  is  dated  the  14th  day  of  July,  1896 ;  one 
of  said  notes  is  dated  the  18th  day  of  July,  1896,  and  two 
of  said  notes  are  dated  the  23rd  of  Julv,  1896.  The  said 
Dyer-Veatch  Company  promises  to  pay  each  of  the  notes 
herein  mentioned,  together  with  int^erest  and  attorney's  fees. 
It  is  further  agreed  that  the  mortgagee,  said  Old  National 
Bank,  may  at  once  take  possession  of  all  the  property 
hereby  sold,  assigned,  and  transferred  to  it,  and  said  Dyer- 
Veatch  Company  hereby  authorizes  said  Old  National  Bank 
to  take  immediate  possession  of  all  said  property,  and  hereby 
delivers  the  possession  of  all  said  property  to  said  Old 
National  Bank,  and  upon  any  default  in  payment  of  the 
notes  herein  described  or  of  any  of  said  notes,  said  mort- 
gagee is  hereby  authorized  to  sell  and  dispose  of  all  said 
property  at  public  or  private  sale,  and  from  the  proceeds 
thereof  to  pay  the  notes  herein  described,  and  interest 
and  attomev's  fees  on  the  same.  *  *  *  That  the  in- 
debtedness  secured  by  said  mortgage  was  all  contracted  prior 
to  the  1st  day  of  January,  1896,  and  no  part  of  the  con- 
sideration therefor  was  money  loaned  to  the  said  company 
at  the  date  of  the  execution  of  said  mortgage ;  that  the  de- 
fendants, Harry  Veatch,  John  Griess,  Jr.,  and  Elwood  T. 
Moore,  the  directors  of  said  company,  were  sureties  upon  al] 
of  the  said  notes  and  debts  secured  by  said  mortgage;  that 
the  said  Dyer-Veatch  Company  did  not  have  at  the  time  of 
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the  execution  of  said  mortgage  any  property  8u))ject  to  ex- 
ecution, nor  has  it  since  had  any  other  property  subject  to 
execution,  except  that  described  in  said  mortgage;  that  at 
the  time  of  the  execution  of  said  mortgage  the  said  Dyer- 
Veatch  Company  had  ceased  to  be  agoing  concern  and  had 
practically  discontinued  its  business,  and  the  said  mortgage 
was  executed  with  full  knowledge  on  the  part  of  the  directors 
and  officers  of  said  company  and  of  the  said  mortgagee  that 
the  said  mortgagor  company  had  ceased  to  be  a  going  con- 
cern and  had  practically  ceased  to  do  business,  and  with  the 
full  intention  on  their  part  that  upon  the  execution  of  said 
mortgage  the  entire  assets  of  said  company  embraced  therein 
should  W  turned  over  to  the  said  mortgagee,  and  the  said 
mortgagor  company  should  thereafter  cease  to  do  business 
of  any  kind ;  that  in  pursuance  of  said  mortgagee,  and  the 
intention  of  the  parties  as  aforesaid  all  of  the  property 
described  in  said  mortgage  was  immediately  upon  the  exe- 
cution thereof  delivered  to  the  defendant-,  the  Old  National 
Bank  of  Evansville,  Indiana,  and  the  said  Old  National 
Bank  proceeded  to  sell  said  property  and  collect  the  choses 
in  action  described  in  said  mortgage,  and  now  has  the  pro- 
ceeds in  its  possession ;  that  the  property  so  transferred  to 
the  said  mortgagee  was  of  the  value  of  $5,000,  and  was  the 
property  of  said  mortgagor." 

The  question  for  decision  is  not  as  to  the  right  of  a  cor- 
poration to  prefer  creditors,  nor  yet  as  to  its  right  to  prefer 
creditors  whose  claims  are  secured  by  the  personal  obliga- 
tion of  some  of  the  directors.  The  question  is  not  indeed 
one  of  preference  at  all.  It  is  one  of  power.  The  prefer- 
ence of  creditors  by  individuals  is  an  infirmity  of  law, 
"tolerated  but  not  encouraged."  Bump  on  Fraud.  Con., 
886.  The  right  has  been  extended  to  corporations  in  In- 
diana. Its  basis  is  found  in  the  diligence  of  the  creditor, 
and  as  between  creditors  who  are  slothful  and  those  who 
are  vigilant  there  is  some  reason  for  it.  The  race  for 
preference  is  between  the  creditors.     The  debtor  presuma- 
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biy  occupies  an  impartial  position  which  enables  him  to 
decide  and  to  determine  who  is  the  winner  of  the  race,  and 
to  make  his  preference  accordingly.  The  complaint  shows 
that  "the  directors  of  said  company  were  sureties  upon  all 
the  notes  and  debts  secured  by  said  mortgage."  The  aver- 
ment is  not  otherwise  made  in  terms  that  the  board  con- 
sisted of  only  three  persons,  but  no  greater  number  is  re>- 
quired.  §5054  Bums  1901.  And  under  the  well  estab- 
lished rule,  that  one  who  occupies  a  position  of  known 
superiority,  and  by  means  of  it  secures  an  advantage,  must, 
when  the  transaction  is  attacked  affirmatively,  show  fairness 
and  good  faith,  the  complaint  is  sufficient  to  raise  a  pre- 
sumption against  the  directors  named  and  to  put  the  burden 
upon  them  of  showing,  if  such  were  the  fact^  that  the  mort- 
gage was  autliorized  by  tlie  votes  of  other  directors  than 
themselves.  It  is  essential  tliat  tlie  majority  of  a  quorum 
of  a  board  of  directors  shall  be  disinterested  in  respect  to 
matters  voted  upon.  Miner  v.  Belle  Isle  Ice  Co.,  93  Mich. 
97,  53  K  W.  218,  17  L.  E.  A.  412;  Milford  v.  Milford 
Water  Co.,  124  Pa.  St.  610,  17  Atl.  185,  3  L.  R  A.  122 ; 
2  Cook  on  Corp.,  692. 

As  against  the  corporation  or  its  stockholders,  the  action 
of  a  board  of  directors  transferring  all  the  corporation  as- 
sets to  the  individual  members  of  the  board  would  be  ab- 
solutely void ;  no  one  would  suspect  such  a  performance  of 
any  validitv.  In  the  case  at  bar  the  directors  are  in  effect 
charged  with  having  done  an  equivalent  thing.  2  Cook  on 
Corp.,  693.  The  corporation  represented  and  owned  as  it  is 
does  not  question  the  transaction.     Can  the  creditors  do  so  ? 

The  directors  acted  without  anv  authority,  and  the  cor- 
poration  was  not  bound  by  their  acts.  No  question  of  rati- 
fication is  presented ;  the  agent  having  no  authority  to  act 
for  the  corporation  in  making  such  transfer  as  has  been  at- 
tempted, it  follows  that  in  tlie  absence  of  a  ratification  by 
the  corporation,  or  an  election  to  treat  as  valid  by  the  cred- 
itors, that  the  creditors  have  lost  no  right  to  subject  cor- 
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porate  property  to  the  payment  of  corporate  debts.  The 
matter  resolves  itself  into  a  question  of  oommon  honesty. 
Certain  individuals  organize  a  corporation,  its  capital  is 
fixed  at  a  specified  sum,  which  the  incorporators  are  re- 
quired to  pay  in  within  a  specified  time.  Directors  are 
selected  who  manage  the  affairs  of  the  company  and  upon 
whose  judgment  and  integrity  its  success  depends.  Credit 
is  extended  to  the  corporation  upon  the  strength  of  its  as- 
sets and  financial  condition.  The  statute  requires  that  the 
stock  books  shall  be  kept  subject  to  the  inspection  of  cred- 
itors. §3433  Burns  1901.  Within  twenty  days  after  the 
1st  of  January  in  each  year  a  majority  of  the  directors  are 
required  to  make  oath  to  and  publish  a  statement  of  the 
amount  of  capital,  the  amount  of  assessments  made  and  ac- 
tually paid  in  and  the  amount  of  existing  debts.  §5071 
Sums  1901.  The  directors  are  made  liable  to  any  person 
misled  and  damaged  by  failure  to  make  such  report  or  by 
the  making  of  an  incorrect  one.  §5073  Burns  1901.  They 
are  made  liable  to  creditors  for  declaring  and  paying  a  divi- 
dend when  the  company  is  insolvent  or  for  rendering  it  in- 
solvent thereby.  §5075^  Bums  1901.  The  policy  of  the 
law  as  indicated  by  the  statutes  referred  to  is  to  give  infor- 
mation and  means  of  information  to  creditors  of  the  corpora- 
tion, or  those  about  to  become  its  creditors,  of  its  financial 
situation. 

The  directors  selected  proceed  to  conduct  the  business  of 
the  corporation ;  the  result  of  their  management  is  that  the 
capital  stock  is  dissipated.  They  negotiate  a  loan ;  the  per- 
sons making  it,  unlike  the  sellers  of  merchandise,  require 
security,  and  the  individuals  constituting  the  board  of  di- 
rectors sign  the  notes.  The  money  thus  borrowed  enables 
the  corporation  to  meet  obligations  to  continue  and  enlarge 
its  credits.  The  insolvency  and  impending  baukrupfcy 
are  known  to  the  directors ;  having  it  in  view  they  proceed 
so  to  arrange  by  virtue  of  mortgages,  bills  of  sale,  and  other 
devices  as  that  the  burden  of  the  failure  shall  fall  upon  the 
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creditors,  while  the  originators  of  the  enterprise  lose  little 
and  often  nothing  at  all.  To  permit  such  a  proceeding  is  to 
countenance  fraud  and  to  make  it  easy  of  accomplishment. 

Judgment  reversed,  cause  remanded,  with  instructions  to 
overrule  demurrer  to  complaint  and  further  proceedings  not 
inconsistent  herewith. 

Comstock,  C.  J.,  Black  and  Kobinsoii,  JJ.,  concur.  Hen- 
,  ley  and  Wiley,  J  J.,  dissent. 

Dissenting  Opinion. 

Wiley,  J. — ^I  am  unable  to  agree  with  either  the  reason- 
ing or  the  conclusion  reached  by  my  associates  in  the  pre- 
vailing opinion.  My  reasons  for  disagreeing  are  twofold: 
(1)  The  decision,  in  my  judgment,  is  in  direct  conflict  with 
the  ruling  precedents  of  the  Supreme  Court  as  established  in 
the  following  cases :  Henderson  v.  Indiana  Trust  Co.,  14^ 
Ind.  561 ;  Levering  v.  Bimel,  146  Ind.  645 ;  First  Nat. 
Bank  v.  Dovetail,  etc.,  Co.,  143  Ind.  550,  52  Am.  St.  435. 

These  cases  all  declare  that  a  corporation,  like  an  indi- 
vidual, may  prefer  its  creditors.  There  is  no  reason,  resting 
upon  a  solid  foundation,  or  broad  legal  principle,  why  such 
preference  may  not  be  made.  Corporations,  like  individuals, 
may  contract,  may  sue  and  be  sued,  and  persons  dealing 
with  them  are  bound  to  know  that  they  may  exercise  the 
rights  of  individuals.  (2)  The  doctrine  announced  in  the 
cases  cited  is  the  law  of  this  State,  and  as  such  this  court  ia 
bound  to  follow  it,  unless  we  are  of  the  opinion  that  "a  rul- 
ing precedent  of  the  Supreme  Court  is  erroneous,"  in  which 
event  the  case  must  be  transferred  to  tlie  Supreme  Courts 
with  our  reason  for  such  opinion.  If  I  fully  imderstand 
the  force  and  effect  of  the  prevailing  opinion  in  this  case,  it 
is  to  declare  a  radically  contrary  doctrine  to  that  established 
by  the  Supreme  Court,  and  this  we  have  no  right  to  do.  So 
it  follows  that  as  a  majority  of  my  associates  are  of  the  opin- 
ion that  the  ruling  precedent  of  the  Supreme  Court^  as  estab- 
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lished  in  the  cases  cited,  is  erroneous,  this  cause  should  have 
been  transferred  to  that  court 

In  conclusion,  it  is  sufficient  for  me  to  say  that  I  am  in 
full  accord  with  the  rule  which  the  Supreme  Court  has  es- 
tablished, and  with  the  reasoning  and  principles  announced 
in  the  dissenting  opinion  of  Henley,  J.,  in  Nappanee,  etc., 
Co.  V.  Reed  (Ind.  App.),  60  N.  E.  1068.  If  the  rule  is 
wrong,  the  fault  is  with  the  legislature,  and  not  the  courts. 


De  Ruiter  et  al.  v.  De  Ruiter. 

[No.  8,800.    Filed  Koyember  26,  1901.  ] 

DnroBOB.  — Fraudvlent  Conveyance.  — Insolvency.  — Alimony.  — Pleading.  — 
A  complaint  in  an  action  for  divorce  and  alimony  and  to  set  aside 
a  oonyeyance  of  real  estate  by  the  husband  as  fraudulent  alleged 
that  defendant  since  the  conveyance  is  insolvent  and  has  no  prop- 
erty subject  to  execution.  It  also  alleged  that  '*  plaintiff  is  in- 
formed that  defendant  is  possessed  of  a  large  amount  of  money 
and  bonds,  which  he  secretes,  but  she  is  unable  to  give  the  par- 
ticular facts  in  relation  thereto."  Held,  that  the  averment  as  to 
money  and  bonds  is  so  indefinite  and  uncertain  that  it  can  not  be 
regarded  as  contradicting  the  allegation  of  insolvency,    pp.  liS,  IS. 

Saxb. — Fraudulent  Conveyance. — Alimony. — ^A  wife  is  a  present  and 
continuous  creditor  of  her  husband,  and  may,  in  an  action  for 
divorce  and  alimony,  on  a  proi)er  showing  of  fraud,  procure  a 
conveyance  of  real  estate  made  by  the  husband  before  the  institu- 
tion of  the  suit  to  be  set  aside  and  subject  the  property  to  her 
judgment  for  alimony,    pp.  17-19. 

FBAUDUiiENT  CJoNVBYANOES. — FraudtUent  Intent. — Proof. -^It  is  not 
necessary  in  an  action  to  set  aside  a  conveyance  of  real  estate  as 
fraudulent  to  make  direct  proof  of  fraudulent  intent,  but  such 
intent  may  be  inferred  from  facts  established,    p.  19. 

DivOBOB.  — Alimony.  — FraudvlerU  Conveyance.  — Insolvency.  — Evidence.  — 
Defendant  in  an  action  by  his  wife  for  divorce  in  which  it  was 
sought  to  have  a  conveyance  of  his  real  estate  set  aside  as  fraudu- 
lent and  subject  the  same  to  her  judgment  for  alimony  testified 
that  he  had  certain  credits  due  him,  consisting  of  sm  interest  in 
machinery  of  the  value  of  9^250,  some  building  and  loan  stock,  and 
some  household  goods,  aggregating  in  all  something  over  $5,000, 
more  than  fl,000  of  which  consisted  of  credits  due  from  a  paving 
company  and  an  estate.  Held,  that  the  evidence  justified  the 
finding  that  defendant  did  not  have  sufficient  property  subject  to 
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execation  to  satisfy  a  judgment  for  alimony  in  favor  of  plaintiff 
for  14,000.    pp.  19,  SO. 

DivoKOE. — Fraudulent  CoTweyance. — Alimony. — Judgment. — Sale  of  Real 
Estate. — Where  in  an  action  for  divorce  and  alimony  a  conveyance 
of  real  estate  by  the  hnsband  was  set  aside  as  fraudulent,  the 
court  was  authorized  to  direct  that  the  real  estate,  or  so  much 
thereof  as  was  necessary,  should  be  sold  on  execution  in  satisfac- 
tion of  the  judgment  for  alimony,    pp.  £0,  SI. 

Sa3IB. — Allowance  to  Wife. — Attorney's  Fees. — ^It  is  made  the  duty  of 
the  court  by  §1054  Bums  1901,  in  decreeing  a  divorce  to  the  wife, 
or  on  refusing  one  on  the  application  of  the  hnsband,  to  require, 
by  order,  that  the  husband  pay  all  reasonable  expenses  of  the  wife 
in  the  prosecution  or  defense  of  the  petition,  including  attorney's 
fees.    p.  SI. 

Same. — Alimony. — ^A  judgment  of  $4,000  for  alimony  is  not  excessive 
where  the  husband  had  real  estate  of  the  value  of  |20,000.    pp.  SI,  SS. 

Same. — Fraudulent  Conveyance. — Evidence. — Where  in  an  action  for 
divorce  and  alimony  and  to  set  aside  a  conveyance  of  real  estate 
as  fraudulent  plaintiff  charged  that  she  was  deceived  and  induced 
by  the  false  representations  of  her  husband  to  execute  deeds  of 
conveyance  to  all  of  his  real  estate,  it  was  competent  for  her  to 
testify  as  to  what  was  said  and  done  leading  up  to  the  consum- 
mation of  the  transaction,    pp.  23,  S4. 

From  Marion  Superior  Court ;  J.  M.  Leathers,  Judge. 

Action  by  Laura  E.  De  Ruiter  against  Derk  De  Ruiter 
for  divorce  and  alimony  and  to  set  aside  a  conveyance  of 
real  estate.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

R.  0.  Hawkins  and  ff.  E.  Smithy  for  appellants. 
W,  N.  Harding  and  A.  M.  Hovey,  for  appellee. 

Wiley,  J. — Appellee  was  plaintiff  below,  and  prosecuted 
her  action  against  the  appellant  Derk  De  Ruiter  for  divorce, 
and  to  recover  alimony.  Appellants  Vandenverf  and  Van- 
derwerf  are  husband  and  wife,  and  were  made  parties  for 
the  reason  that  it  was,  charged  in  the  amended  complaint 
that  appellant  De  Ruiter  had  conveyed  to  appellant  Eva  G. 
Vanderwerf,  who  was  his  daughter,  all  of  his  re^jl  estate, 
and  that  the  purpose  of  said  conveyance  was  to  defraud  ap- 
pellee, etc.  It  was  therefore  sought,  not  only  to  procure  a 
decree  of  divorce  and  secure  alimony  in  favor  of  appellee, 
but  also  to  set  aside  such  conveyance  as  fraudulent     The 
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amended  complaint  is  in  one  paragraph,  and  the  ground  for 
divorce  relied  upon  rests  upon  cruel  ai^d  inhuman  treat/- 
ment.  A  supplemental  complaint  was  filed,  charging  aban- 
donment, but  the  record  shows  that  the  finding  and  decree 
rest  upon  the  amended  complaint,  and  no  queistion  is  pre- 
sented for  decision  arising  mider  the  supplemental  com.- 
plaint.  The  appellants  each  answered  by  denial.  The 
court  found  for  the  appellee  that  she  was  entitled  to  a  di- 
vorce; also  that  she  was  entitled  to  $4,000  alimony,  and 
$500  for  her  attorney's  fees.  The  court  also  found  against 
all  the  appellants,  that  the  conveyance  of  real  estate  to  ap- 
pellant Eva  G.  Vanderwerf,  as  described  in  the  complaint^ 
was  fraudulent  and  void,  and  should  be  set  aside,  and  that 
said  real  estate  be  subjected  to  the  payment  of  the  alimony 
allowed  appellee,  the  attorney's  fees  and  costs.  Judgment 
followed  in  harmony  with  the  finding.  Appellant  Eva  G. 
Vanderwerf  moved  separately  to  modify  the  judgment,  by 
striking  out  and  eliminating  therefrom  all  that  part  of  it 
affecting  the  real  estate  which  her  co-appellant  had  caused 
to  be  conveyed  to  her.  Appellant  De  Ruiter  also  moved  to 
modify  the  judgment  in  certain  specified  particulars.  Each 
of  these  motions  was  overruled,  and  the  motions  and  the 
rulings  thereon  are  brought  into  tlie  record  by  bill  of  ex- 
ceptions. Appellants,  Derk  De  Ruiter  and  Eva  G.  Vander- 
werf, each  filed  separate  motions  for  a  new  trial,  which 
were  respectively  overruled.  I^either  of  appellants  de- 
murred to  the  amended  complaint. 

By  his  separate  assignment  of  error,  appellant  De  Ruiter 
attacks,  for  the  first  time,  the  sufficiency  of  the  amended 
complaint,  and  brings  in  review  the  action  of  the  court  in 
overruling,  respectively,  his  motion  to  modify  the  judgment 
and  for  a  new  trial.  The  assignment  of  errors  of  appellants 
Vanderwerf  and  Vanderwerf  is  joint  and  is  as  follows: 
(1)  The  amended  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  against  them;  (2)  that  "the 
court  erred  in  overruling  the  appellant  Eva  G.  Vander- 
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werf's  motion  to  modify  and  correct  the  decree  and 
judgment";  (3)  that  "the  court  erred  in  overruling  the 
appellant  Eva  G.  Vanderwerf 's  motion  for  a  new  trial". 

Counsel  for  appellant  have  not  discussed  the  assignment 
of  errors  in  their  order,  but  have  taken  up  the  overruling  of 
the  motions  to  modify,  and  for  a  new  trial,  in  the  order 
stated.  If  the  amended  complaint  does  not  state  a  cause  of 
action  against  either  of  the  appellants,  as  counsel  assert, 
it  seems  to  us  that  that  question  should  be  first  disposed  of, 
for  if  it  does  not,  it  would  be  wholly  unnecessary  to  decide 
the  remaining  questions. 

No  argument  ^s  directed  against  the  complaint  on  the 
ground  that  it  does  not  state  sufficient  facts  to  constitute  a 
cause  of  action  against  appellant  De  Ruiter  for  divorce,  but 
that  it  does  not  state  facts  sufficient  to  warrant  the  setting 
aside  of  the  conveyances  of  real  estate  to  appellant  Eva  G. 
Vanderwerf  as  fraudulent.  The  objection  urged  to  the 
complaint  is  that  at  the  time  of  the  conveyaijices  it  is  not 
alleged  that  appellant  De  Kuiter  was  insolvent,  and  also 
that  he  was  insolvent  when  the  present  action  was  com- 
menced. The  averments  of  the  complaint  upon  this  point 
are  brief  and  we  quote  them  in  full,  viz. :  "That  said  Derk 
De  Ruiter  was  on  the  date  last  aforesaid  [referring  to  the 
date  of  the  conveyance]  largely  indebted  to  various  per- 
sons in  various  sums,  and  since  has  become  and  is  now  in- 
solvent, and  at  the  time  said  conveyances  were  made  he  had 
not,  nor  has  he  since  had,  nor  has  he  now,  sufficient  other 
property,  subject  to  execution,  to  pay  his  debts,  or  any  judg- 
ment that  may  be  rendered  plaintiff  for  alimony  herein,  or 
any  part  hereof.  That  plaintiff  is  informed  that  defendant 
Derk  De  Ruiter  is  possessed  of  a  large  amount  of  money 
and  bonds  which  he  secretes,  but  she  is  imable  to  give  the 
particular  facts  in  relation  thereto."  If  we  are  to  regard 
this  latter  averment  equivalent  to  an  averment  that  appel- 
lant De  Ruiter,  at  tlie  time  this  action  was  commenced,  was 
possessed  of  a  "large  sum  of  money  and  bonds,"  etc.,  then 
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the  two  averments  are  in  irreconcilable  conflict,  and,  this 
being  true,  the  pleading  must  be  construed  most  strongly 
against  the  pleader,  and  the  latter  averment,  being  specific, 
must  control  the  former,  which  is  general.  Ivens  v.  Cirir 
cinnati,  etc.,  R.  Co.,  103  Ind.  27;  Houck  v.  Oraha/m,  106 
Ind.  195,  55  Am.  Rep.  727 ;  City  of  Wabash  v.  Carver,  129 
Ind.  552.  Such  a  construction  would  leave  the  complaint 
without  the  essential  averments  that  at  the  time  of  the 
conveyance,  ever  since,  and  when  the  action  to  set  it  aside 
was  commenced,  De  Euiter  was  insolvent,  etc  A  person 
possessed  of  a  large  amount  of  money  and  bonds  can  hardly 
be  said  to  be  insolvent. 

The  statement  in  the  complaint,  that  he  was  possessed  of  a 
large  sum  of  money  and  bonds,  is  somewhat  indefinite,  and 
is  modified  by  the  further  statement  that  such  money  and 
bonds  are  secreted.  If  the  monev  was  in  a  bank  it  was  not 
subject  to  execution,  and  if  either  the  money  or  bonds  were 
secreted  they  could  not  be  levied  upon.  The  point  is  that  the 
party  who  is  charged  with  having  fraudulently  conveyed  his 
property  did  not  retain  sufficient  property,  and  did  not  have, 
at  the  time  the  action  is  commenced  to  set  it  aside,  suffi- 
cient property,  subject  to  execution,  to  pay  his  debts,  etc. 
So,  money,  whether  it  be  secreted  or  deposited  in  bank,  is 
not  subject  to  levy  and  execution.  See,  McMillan  v.  Rich- 
ards, 9  Cal.  365 ;  Scott  v.  Smith,  2  Kan.  438 ;  Moonna/n 
V.  Quick,  20  Ind.  67 ;  Carroll  v.  Cone,  40  Barb.  220.  We 
are  inclined  to  the  view  that  the  allegation  in  the  complaint 
that  appellant  De  Ruiter  had  a  large  amount  of  money  and 
bonds  is  so  indefinite  and  uncertain  that  it  cannot  be  re- 
garded as  contradicting  the  essential  averments  just  preced- 
ing it^  and  hence  the  complaint  upon  this  point  must  be  held 
good  as  against  an  original  attack  in  this  court 

Before  taking  up  for  decision  the  questions  raised  by  the 
motions  to  modify  and  for  a  new  trial,  it  is  important  to  give 
a  brief  history  of  the  case  as  disclosed  by  the  record.  Au- 
gust 15,  1896,  appellee  instituted  a  suit  in  the  Marion  Su- 
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perior  Court  against  appellant  De  Rniter,  to  obtain  a  di- 
vorce and  for  alimony.  To  this  action  he  appeared  and 
filed  a  cross-complaint.  Thai  said  cause  was  finally  deter- 
mined January  11,  1897,  by  a  finding  and  judgment  against 
appellee  on  her  complaint^  and  against  appellant  on  his 
cross-complaint.  Appellee,  at  the  time  of  her  marriage,  was 
the  owner  of  some  real  estate  of  the  value  of  about  $2,500, 
upon  which  there  was  some  encumbrance.  Appellant  De 
Ruiter  owned  in  his  own  name  real  estate,  the  value  of 

9 

which,  above  the  encumbrance,  was  over  $20,000.  Appellee 
also  owned  some  personal  property — stock  in  a  building  asso- 
ciation— of  the  value  of  $400  or  $500.  After  the  first 
action  for  divorce  was  commenced,  the  two  parties  lived 
separate  and  apart.  Some  time  in  February,  1897,  after 
the  termination  of  the  former  suit,  api)ellant  went  to  ap- 
pellee's home,  and  made  overtures  for  a  reconciliation,  and 
visited  her  occai5ionally  thereafter.  It  is  the  theory  of  ap- 
pellee that  appellant  De  Ruiter,  in  making  such  overtures 
foi'  reconciliation,  was  not  acting  in  good  faith,  but  that  he 
thereby  intended  to  deceive  her,  for  the  purpose  of  getting 
her  to  deed  to  him  her  real  estate,  and  to  get  her  to  join  him 
in  conveying  his  real  estate.  Also  that  appellant  De  Ruiter 
and  appellant  Eva  G.  Vanderwerf  entered  into  a  conspiracy, 
by  which  she  was  induced  by  deceit  and  misrepresentation  to 
execute  to  one  Trussler  a  power  of  attorney,  authorizing  him 
to  execute  and  deliver  deeds  for  her  husband  and  herself  to 
any  and  all  of  his  real  estate,  and  that  in  furtherance  of  said 
conspiracy,  all  of  the  real  estate  owned  by  De  Ruiter  was 
conveyed  to  Eva  G.  Vanderwerf  by  said  Trussler  as  attor- 
ney in  fact,  and  that  though  said  real  estate  was  of  the  value 
of  over  $20,000,  the  same  was  conveyed  to  said  Eva  G.  for 
an  expressed  consideration  of  $4.  It  is  charged  in  the  com- 
])laint,  and  there  is  evidence  to  support  it,  that  appellant  De 
Ruiter  procured  appellee  to  convey  to  appellant  Vanderwerf 
her  real  estate,  and  that  such  conveyance  was  procured  to 
cheat  and  defraud  her  out  of  it.    Appellee  owned  stock  in  a 
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building  and  loan  association,  and.it  was  charged  that  by 
fraud  and  misrepresentation  he  procured  such  stock  to  be 
transferred  to  him,  for  the  purpose  of  defrauding  her  out'of 
it.  There  is  some  evidence  to  sustain  this  allegation.  It  was 
charged,  as  above  stated,  that  appellants  entered  into  a  con- 
spiracy, for  the  purpose  of  procuring  appellee  to  join  in  a 
conveyance  of  all  of  her  husband's  real  estate,  for  the  pur- 
pose of  cheating  and  defrauding  her  out  of  her  interest  in  the 
same.  There  is  no  direct  or  positive  evidence  in  support  of 
this  fact,  but  there  are  circumstances  and  conditions,  disr 
closed  by  the  evidence,  which  strongly  tend  to  support  it. 
Mrs.  Vanderwerf  was  De  Ruiter's  daughter.  She  was  mar- 
ried, and  after  the  De  RuitCrs  separated,  the  appellant  De 
Ruiter  lived  with  his  daughter. 

There  is  no  reasonable  explanation  given  for  the  convey- 
ance of  De  Ruiter's  real  estate  to  his  daughter.  The  whole 
transaction,  resulting  in  such  transfer,  is  inconsistent  with 
his  obligation  and  duties  to  appellee,  as  his  wife.  It  is  un- 
necessary to  recite,  in  this  opinion,  even  a  resume  of  the 
many  acts  and  the  conduct  of  appellant  De  Ruiter,  of  which 
appellee  complains,  and  upon  which  she  relies  to  establish 
the  averments  of  her  complaint,  charging  cruel  and  inhuman 
treatment.  It  is  sufficient  to  say  that  the  record  discloses 
sufficient  facts  to  warrant  the  trial  court  in  its  conclusion, 
adjudging  that  appellee  was  entitled  to  a  divorce.  In  fact, 
this  proposition  is  not  seriously  controverted.  There  is  evi- 
dence to  support  the  fact  that  appellant  De  Ruiter  proposed 
to  appellee  to  purchase  her  real  estate  for  $2,500,  on  credit, 
to  pay  her  six  per  cent,  interest  on  the  purchase  money,  and 
secure  her  in  its  payment.  Also  that  when  she  made  the 
deed,  she  believed  she  was  conveying  it  to  him,  when  in  fact 
the  conveyance  was  made  to  his  daughter. 

Before  appellee  executed  the  power  of  attorney  above  re- 
ferred to,  there  is  evidence  from  which  the  court  could  have 
found  that  the  only  conveyances  the  De  Ruiters  had  talked 
iibout,  before  going  to  the  scrivener  to  execute  the  papers> 
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was  a  conveyance  to  a  Mrs.  Smith  of  real  estate  owned  by- 
appellee,  and  also  the  conveyance  to  appellant  De  Ruiter  of 
real  estate  owned  by  her.  The  evidence  fairly  shows  that 
when  the  parties  went  to  the  scrivener  appellee  executed 
three  papers,  under  the  advice  and  direction  of  her  husband, 
t\vo  of  which  De  Kuiter  represented  to  her  were  deeds,  and 
the  third  was  a  release.  So  far  as  the  record  shows,  appellee 
did  not  know  she  signed  a  power  of  attorney,  and  she  did 
not  authorize  any  one  to  deliver  it  to  the  attorney  in  f act> 
named  therein,  and  that  as  soon  as  she  learned  that  she  had^ 
she  revoked  it. 

By  the  motion  of  Derk  De  Ruiter  to  modify  the  judgment 
and  decree,  he  sought  to  have  stricken  out  absolutely  the  fol- 
'  lowing:  (1)  That  part  which  declares  that  appellants  had 
oral  notice  of  the  appellee's  petition  for  an  allowance ;  (2)  to 
have  the  amount  of  alimony  reduced  from  $4,000  to  $1,000, 
for  the  reason  that  it  was  excessive;  (3)  to  have  the  amount 
allowed  appellee  as  attorney's  fees  reduced  from  $500  to 
$250;  (4)  to  have  stricken  out  and  eliminated  from  the 
judgment  and  decree  all  that  part  that  adjudged  that  the 
conveyance  of  real  estate  by  him  to  his  co-appellant,  Eva 
G.  Vanderwerf,  was  fraudulent  as  against  appellee,  and 
that  said  conveyance  was  made  with  the  fraudulent  intent^ 
etc.,  and  also  to  eliminate  that  part  which  subjects  said  real 
estate  to  sale  to  satisfy  the  judgment  for  alimony  and  the 
allowance  for  attorney's  fees. 

The  motion  of  appellant  Eva  G.  Vanderwerf  to  modify 
the  judgment  was:  (1)  By  striking  out  that  part  which 
finds  and  adjudges  that  the  conveyance  to  her  of  the  real 
estate  described  was  fraudulent;  that  said  conveyance  was 
made  to  and  accepted  by  her  with  the  fraudulent  intent  to 
cheat,  hinder,  and  defraud  appellee ;  (2)  by  striking  out  that 
part  which  adjudges  and  decrees  that  said  conveyance  was 
fraudulent  as  against  appellee  as  a  "special"  creditor  of 
Derk  De  Ruiter,  and  subjects  said  real  estate  to  sale,  etc. ; 
(3)  by  striking  out  that  part  relating  to  an  allowance  for 
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attorney's  fees,  on  the  ground  that  the  court  had  no  power, 
under  the  issues,  to  subject  the  real  estate  to  the  payment 
of  said  allowance;  (4)  by  striking  out  that  part  directing 
that  all  of  the  real  estate  so  conveyed  to  her,  or  so  much 
thereof  as  may  be  necessary,  be -subjected  to  sale,  to  satisfy 
said  judgment  for  alimony,  etc  These  two  motions  of  ap- 
pellants may  properly  be  considered  together. 

It  is  first  urged  that  appellee  was  not  entitled  to  have  the 
conveyance  set  aside,  because  she  has  not  shown  that  she  was 
a  creditor  of  the  grantor.  Counsel  refer  to  the  rule  that^  to 
constitute  a  fraudulent  conveyance,  there  must  be:  (1)  A 
creditor  to  be  defrauded ;  (2)  a  debtcxr  intending  to  defraud 
and  (3)  a  conveyance  of  property  out  of  which  the  creditor 
could  have  realized.  8  Am.  &  Eng.  Ency.  of  Law,  Y49.  It 
must  be  conceded  that  if  appellee  was  not  a  creditor  in  any 
legal  sense,  she  has  no  debt  to  enforce,  and  hence  the  con- 
veyance would  not  be  fraudulent  as  to  her. 

We  are  told  in  Anderson's  Law  Dictionary  that  a  creditor 
is  one  "who  has  a  right  by  law  to  demand  and  recover  of 
another  a  sum  of  money  on  any  account  whatever."  In 
Bishop  V.  Redmond,  83  Ind.  157,  a  creditor  is  defined  as 
"one  having  a  legal  right  to  damages,  capable  of  enforce- 
ment  by  judicial  process."  Appellants  concede  that  there 
are  two  kinds  of  creditors,  viz. :  (1)  Actual  creditors,  "or 
holders  of  claims,  and  (2)  subsequent  creditors,  or  holders 
of  equities  which  afterwards  ripen  into  claims.  So  if  ap- 
pellee comes  within  either  class  she  must  be  regarded  as  a 
creditor. 

That  a  wife  has  equities  in  her  husband's  real  estate  is  no 
longer  debatable.  That  such  equities  may  subsequently 
ripen  into  legal,  subsisting  claims,  there  can  be  no  doubt. 
A  wife,  in  our  judgment,  is  a  present  and  continuous  cred- 
itor of  her  husband.  This  necessarily  must  be,  from  the 
marital  relations.  She  is  presently  and  continuously  de- 
pendent upon  him.  His  first  and  highest  obligation  is  to 
provide  and  care  for  her.    He  can  not  alienate  her  inchoate 
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interest  in  his  real  estate  without  her  consent^  and  against 
her  refusal  to  join  him  in  a  conveyance  of  it  Nelson,  on 
Divorce  and  Separation,  at  §938,  lays  down  the  following 
rule:  "The  wife  as  a  special  creditor  of  the  husband  is 
within  the  protection  of  the  statute  against  fraudulent  con- 
'  veyances  and  may  proceed  according  to  its  provisions.  On 
a  proper  showing  of  the  fraud,  the  conveyance  will  be  set 
aside  and  the  property  of  the  husband  will  be  declared  sub- 
ject to  the  decree  for  maintenance  or  alimony,"  etc.  The 
author  cites  a  great  number  of  American  authorities  whidi 
amply  support  the  text.  The  case  oi  Bishop  v.  Redmondj 
83  Ind.  157,  is  strongly  in  point.  It  was  there  urged  that 
the  complaint  was  bad  because  it  did  not  show  that  appellee 
was  an  existing  creditor.  The  court  said:  "If,  then,  we 
should  adopt  the  appellant's  theory,  and  construe  the  com- 
plaint as  showing  that  when  the  conveyance  was  made  the 
appellee  was  not  a  creditor  but  subsequently  became  one, 
we  should  be  bound  to  sustain  tlie  pleading.  That  she  was 
a  subsequent  creditor,  would  be  true,  even  if  tliere  were  no 
other  elements  in  the  case  than  her  claim  to  alimony.  A 
wife. who  holds  a  claim  to  alimony  is  a  creditor."  Citing 
Frances  v.  Broun,  2  Blackf.  295 ;  Friegley  v.  Friegley,  7  Md. 
537;  Boils  v.  Boils,  1  Cold.  (Tenn.)  284.  In  Plunkett  v. 
Phmhett,  114  Ind.  484,  it  is  held  that  a  wife  who  has  ob- 
tained a  judgment  for- alimony  is  a  subsequent  creditor  of 
her  husband,  within  the  legal  meaning  of  that  term.  Our 
conclusion  is  tliat  appellee  was  a  creditor,  and  hence  was 
entitled  to  attack  the  conveyance  by  her  husband  to  his 
daughter,  as  fraudulent  and  void.  It  is  next  urged  that, 
even  if  appellee  was  a  creditor,  she  can  not  recover  in  this 
action,  for  two  reasons :  (1)  Because  De  Ruiter  could  not 
have  made  the  conveyance  with  intent  to  defraud  her  before 
the  final  entry  in  the  first  divorce  proceeding,  and*  (2)  be- 
cause the  question  of  fraudulent  intent  is  a  question  of  fact 
to  be  established  by  proof,  as  other  questions  of  fact,  and  that 
iihere  is  no  proof  of  intent. 


NOVEMBEK  TEEM,  1901— Vol.  28.  19 

De  Buiter  v,  De  Bniter. 

We  think  the  first  reason  suggested  by  counsel  is  wholly 
untenable,  and  is  substantially  answered  by  the  preceding 
discussion.  When  this  conveyance  was  made,  the  first  di- 
vorce  suit  had  been  tried,  and  the  cpurt  had  announced  its 
finding.  Subsequently,  judgment  followed  in  harmony  with 
that  finding.  By  that  finding  and  judgment,  appellant  and 
appellee  remained  as  husband  and  wife,  with  the  mutual 
obligations  of  the  marital  relations.  The  courts  were  open 
to  each  of  them  for  subsequent  procedings  for  legal  separa- 
tion. If  the  authorities  we  have  cited  declare  a  correct  rule, 
and  we  are  clear  that  they  do,  appellee  was  such  a  creditor  of 
her  husband  as  to  entitle  her  to  enforce  her  subsequently 
acquired  rights. 

The  second  reason  suggested  is  answered  by  the  record. 
If  it  be  conceded  that  there  is  no  direct  proof  of  fraudulent 
intent,  it  does  not  necessarily  follow  that  such  intent  was 
not  established.  It  is  a  recognized  rule  that  it  is  not  neces- 
sary, in  order  to  establish  fraud,  that  direct^  affirmative 
proof  of  fraud  be  given,  but  that  fraud  may  be  inferred 
from  facts  that  are  established.  Kerr  on  Fraud  and  Mis- 
take, p.  450.  Chancellor  Kent  says  tliat  a  deduction  of 
fraud  may  be  made,  not  only  from  deceptive  assertions  and 
false  representations,  but  from  facts  and  circumstances 
which  may  be  trivial  in  themselves.  It  is  seldom  that  fraud 
is  proved  by  positive  evidence,  and  it  may  be  presumed  from 
facts  and  circumstances  proved.  Farmer  v.  Calvert,  44 
Ind.  209 ;  Kane  v.  Drake,  27  Ind.  29 ;  Levi  v.  Kraminer, 
2  Ind.  App.  594.  In  the  case  before  us,  the  court  found  in 
favor  of  appellee  on  the  question  of  fraud  and  intent,  and 
it  is  sufficient  for  us  to  say  that  from  all  the  facts,  surround- 
ings  of  the  parties,  and  circumstances  disclosed  by  the  evi- 
dence, the  court  was  fully  justified  in  its  conclusion  upon 
this  question.  It  tvould  unduly  lengthen  this  opinion  to 
state,  even  in  detail,  the  facts  and  circumstances  upon  which 
such  finding  and  judgment  rest. 

Counsel  next  direct  their  argument  to  the  asserted  propo- 
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sition  that  the  evidence  shows  that  the  conveyance  was  not 
fraudulent  as  to  appellee,  for  the  reason  that  it  is  shown 
that  appellant  De  Kuiter,  at  the  time  of  the  conveyance,  had 
sufficient  remaining  property  out  of  which  appellee  could 
satisfy  her  claim.  Under  the  evidence  in  this  case,  the  court 
was  authorized  to  find  that  after  De  Ruiter  made  the  con- 
veyance complained  of,  he  did  not  have,  and  has  not  since 
had,  sufficient  property  subject  to  execution,  to  satisfy  ap- 
pellee's claim.  The  court  was  authorized  in  reaching  this 
conclusion,  upon  the  evidence  of  De  Ruiter  himself,  and  we 
can  not  disturb  the  finding  and  judgment  upon  contradictory 
evidence.  When  De  Ruiter  was  called  by  appellee,  as  a 
witness  in  her  behalf,  his  evidence  clearly  disclosed  the  fact 
that  after  the  conveyance  of  his  real  estate  he  did  not  have 
to  exceed  $500  or  $600  worth  of  property,  and  this  was  of  a 
precarious  and  imcertain  value.  When  he  was  testifying  as 
a  witness  for  himself,  he  bolstered  up  his  former  statement 
by  testifying  that  he  had  certain  credits  due  him,  consisting 
of  an  interest  in  machinery  of  the  value  of  $250;  some 
building  and  loan  stock  and  some  household  goods,  aggregat- 
ing in  all  something  over  $5,000.  Over  $4,000  of  this  sum 
consisted  of  credits  due  from  certain  paving  companies  and 
from  a  certain  estate.  Such  credits  were  not  subject  to  exe- 
cution and  sale  to  satisfy  appellee's  demand,  and  the  court's 
finding  that  he  did  not  have  sufficient  property,  subject  to 
execution,  to  satisfy  such  claim,  was  fully  warranted. 

It  is  next  argued  that  the  court  erred  in  ordering  the  sale 
of  the  real  estat/C  described — ^the  conveyance  of  which  was 
set  aside  as  fraudulent — ^to  satisfy  the  judgment  for  ali- 
mony, etc.,  and  hence  it  was  error  to  overrule  the  motion  to 
strike  out  that  part  of  the  finding  and  judgment.  There  is 
no  real  merit  in  this  contention.  That  a  creditor  may  go 
into  court  and  attack  a  conveyance  of  his  debtor  as  fraudu- 
lent, and  ask  that  such  conveyance  be  set  aside,  and  the 
property  be  subjected  to  execution  and  sale  to  satisfy  his 
claim,  when  reduced  to  judgment,  there  is  no  doubt     Sec- 


NOVEMBER  TERM,^1901— Vol.  28.  21 

De  Baiter  v.  De  Bniter. 

tion  1059  Burns  1901  provides  that  the  decree  for  alimony 
to  the  wife  shall  be  for  a  sum  in  gross.  This  the  court  fixed 
in  the  decree  before  us,  and  that,  together  with  the  allow- 
ance Tuade  her  for  her  attorneys,  constitutes  her  claim.  To 
pay  and  satisfy  this  claim,  the  court  was  authorized  to  direct 
that  the  real  estate,  or  so  much  thereof  as  was  necessary, 
should  be  sold  on  execution,  etc. 

It  is  urged  that  the  motion  to  strike  out  the  allowance 
made  to  appellee  for  attorney's  fees  should  have  been  sus^ 
tained.  It  is  made  the  duty  of  a  trial  court,  in  decreeing  a 
divorce  to  the  wife,  or  on  refusing  one  on  the  application  of 
the  husband,  to  require,  by  order,  that  the  husband  pay  all 
reasonable  expenses  of  the  wife  in  the  prosecution  or  defense 
of  the  petition,  etc.  §1054  Bums  1901.  Such  allowance 
has  been  held  to  include  attorney's  fees.  McCabe  v.  Britton, 
79  Ind.  224 ;  Musselman  v.  Musselman,  44  Ind.  106.  Un- 
der the  statute  and  the  decisions,  it  is  made  the  imperative 
duty  of  the  court  to  make  such  allowance  on  the  final  dis- 
position of  the  case.  We  do  not  think  there  was  any  error  in 
this  ruling. 

From  the  whole  record,  we  do  not  feel  justified  in  review- 
ing the  action  of  the  court  in  overruling  the  motion  to  mod- 
ify by  reducing  the  amount  of  alimony  and  attorney's  fees. 
The  amount  of  alimony  as  fixed  by  the  decree  i?,  in  our 
judgment,  both  moderate  and  reasonable,  when  considered  in 
connection  with  the  value  of  De  Ruiter's  real  estata  The 
amount  fixed  by  the  court  was  about  one-fifth  of  the  value 
of  the  real  estate.  True,  as  counsel  contend,  appellee  was 
a  childless  second  wife,  but  this  fact  does  not  change  the  rule 
that  the  award  for  alimony  shall  be  in  such  sum  as  to  leave 
her  in  at  least  as  good  condition  pecuniarily  after  the  di- 
vorce as  she  would  have  been  in  as  a  surviving  widow.  Mus- 
selman V.  Musselman,  supra;  Graft  v.  Oraft,  76  Ind.  136. 

Again,  2  Bishop  on  Marriage  and  Divorce,  §468,  lays 
down  this  rule :  "No  one  should  be  permitted  to  suffer  in 
purse  for  another's  wrong.    Hence,  alimony,  when  given  to 
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an  innocent  and  injured  wife,  should  be  in  a  proportion  to 
leave  her,  at  leasts  as  well  oflF  pecuniarily,  in  non-oohabita- 
tion  as  she  would  be  in  cohabitation." 

Our  Supreme  Court  in  Yost  v.  Yost,  141  Ind.  584,  quotes 
approvingly  the  above  rule.  The  rule  prevails  in  this  State 
that  the  trial  court  has  a  broad  discretion  in  awarding  ali- 
mony, and  an  appellate  court  will  not  interfere  therewith 
unless  an  abuse  of  such  discretion  is  manifest.  Oussman 
V.  Ovssman,  140  Ind.  433,  and  authorities  there  cited. 

In  this  case  the  trial  court  certainlv  did  not  abuse  its 
discretion.  Neither  do  we  think  that  the  allowance  for  ap- 
pellee's attorneys  was  unreasonable.  Counsel  urge  that  be- 
cause appellee  owned  property  of  the  probable  value  of 
$2,500,  which  was  encumbered  $600,  it  was  error  of  the 
court  to  allow  her  attorney's  fees.  The  authorities  cited — 
Kenemer  v.  Kenemer,  26  Ind.  330,  and  Sellers  v.  Sellers, 
141  Ind.  305 — and  relied  upon  by  api>ellant,  are  not  in 
point,  for  they  relate  to  temporary  allowances  pending  the 
case.  Lender  the  statute  above  cited,  and  the  authorities,  the 
court  was  justified  in  making  the  allowance.  See,  Harding 
V.  Harding,  144  111.  588 ;  Sellers  v.  Sellers,  supra;  Lump- 
kin V.  Lumpkin,  78  111.  App.  324;  Meiritt  v.  Merritt,  99 
N.  Y.  343. 

The  third  reason  for  a  new  trial  is  that  the  decision  and 
judgment  are  not  sustained  by  sufficient  evidence,  and  coun- 
sel have  discussed  the  question  thus  raised  at  some  length. 
It  is  unnecessary  for  us  to  go  over  the  evidence,  even  in  the 
abstract.  A  careful  consideration  of  all  the  evidence  leads 
us  to  the  conclusion  that  the  decision  and  judgment  are  fully 
sustained  by  it. 

The  fifth,  sixth,  seventh,  eighth,  tenth,  eleventh,  twelfth, 
fifteenth,  sixteenth  and  seventeenth  reasons  in  appellant  De 
Euiter's  motion  for  a  new  trial  question  the  action  of  the 
coui^t  in  certain  of  its  rulings  on  the  admission  of  evidence. 
Without  going  into  detail,  it  is  sufficient  for  us  to  say  that 
we  do  not  find  any  reversible  error  in  any  of  such  rulings. 
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What  we  have  said  relative  to  appellant  De  Ruiter's  mo- 
tion for  a  new  trial  is  applicable  to  many  of  the  reasons  as- 
signed for  a  new  trial  by  appellant  Vanderwerf .  The  tenths 
eleventh  and  twelfth  reasons,  however,  of  the  latter's  motion, 
present  questions  which  should  be  considered  and  decided. 
They  challenge  the  action  of  the  court  in  permitting  appellee 
to  testify  to  what  -^as  said  and  done  at  the  time  the  power  of 
attorney  and  other  instruments  above  referred  to  were 
signed.  It  is  proper  to  say  in  this  connection  that  appellee's 
position  is  that  she  did  not  know  she  had  signed  a  power  of 
attorney,  and  that  she  was  deceived  by  her  husband,  who 
represented  to  her  that  the  three  instruments  which  she 
signed  were  two  deeds,  and  a  release. 

She  was  asked  the  following  questions,  and  was  allowed  to 
answer  them :  "What  is  the  fact  as  to  whether  or  not  you 
relied  upon  what  Mr.  De  Ruiter  said  concerning  those  in- 
struments as  to  their  nature  ?'*  Another  question  was  iden- 
tical to  this.  The  third  was:  "Wliat  is  the  fact  as  to 
whether  or  not  any  of  those  papers  were  delivered  to  you  V^ 
Counsel  contend  that,  as  she  could  read,  she  was  bound  to 
know  what  papers  she  had  signed,  and  had  no  right  to  rely 
upon  what  her  husband  told  her,  and  that  no  confidential  re- 
lations existed  between  them.  It  is  fairly  inferable  from  the 
evidence  tliat  appellee  believed  that  all  differences  between 
her  and  her  husband  had  been  amicably  settled,  and  that  they 
would  continue  to  live  together  as  husband  and  wife.  This 
being  true,  she  was  not  dealing  with  him  at  arm's  length, 
but  in  confidence,  fully  relying  upon  his  promisee  and  rep- 
resentations. 

The  following  rule  is  laid  down  in  14  Am.  &  Eng.  Ency. 
of  Law  (2nd  ed.),  194:  "It  is  well  settled  that  where 
it  appears  that  a  fiduciary  or  confidential  relation  existed 
between  the  parties  at  the  time  of  the  transaction  alleged  to 
be  fraudulent,  such  as  trustee  and  cestui  que  hust,  *  *  * 
husband  and  wife,  *  *  *,  or  that  one  of  the  parties  for 
any  reason  possessed  a  power  or  influence  over  the  other,  or 
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that  one  of  the  parties  was  laboring  under  a  disability  sudi 
as  mental  weakness  or  intoxication,  the  existence  of  such 
relation  or  such  power  or  influence  or  such  disability  raises 
a  presumption  of  fraud,  and  the  burden  of  proof  is  upon  the 
party  seeking  to  sustain  the  transaction.''  The  rule  thus 
stated  is  amply  supported  by  the  authorities,  many  of  which 
are  cited,  following  the  text. 

The  relations  existing  between  husband  and  wife  are  most 
intimate  and  confidential  in  their  character,  and  it  is  the 
rule  that  no  relation  known  to  the  law  affords  so  great  oppor- 
tunity for  the  existence  of  undue  influence  as  that  existing 
between  them.  27  Am.  &  Eng.  Ency.  of  Law,  480,  and 
authorities  there  cited.  This  being  true,  where  the  husband 
and  wife  contract  together,  and  the  agreement  is  such  as  to 
operate  to  the  advantage  of  the  former,  equity  will  closely 
scrutinize  the  transaction.    See  authority  last  cited. 

At  the  time  of  the  transaction  complained  of,  appellant  De 
Euiter  and  appellee  were  husband  and  wife.  It  is  clear 
from  the  whole  record  that  he  exerted  an  undue  influence 
over  her,  and,  by  misrepresentation,  induced  her  to  place 
herself  in  a  position  by  which  she  might  have  been  deprived 
of  all  her  property  rights  as  a  wife.  Under  these  circum- 
stances and  conditions,  it  was  competent  for  her  to  testify 
as  to  what  was  said  and  done  leading  up  to  the  consumma- 
tion of  the  transaction  in  question. 

Before  concluding  this  opinion,  it  is  proper  to  remark 
that  appellant  Eva  G.  Vanderwerf  paid  no  consideration 
for  all  the  valuable  real  estate  conveyed  to  her.  Taking  all 
the  circumstances,  conditions,  and  surroundings  disclosed  by 
the  record,  we  are  firmly  convinced  that  there  was  a  well  laid 
and  devised  plan  or  scheme  between  appellants  to  defraud 
appellee  out  of  her  property  rights  as  the  wife  of  appellant 
De  Euiter,  and  the  evidence  fairly  supports  the  conclusion 
reached  by  the  trial  court. 

Judgment  affirmed. 
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Rose  et  al.  v.  The  Provident  Saving,  Loan  ani> 

Investment  Association. 

[No.  8,922.    Filed  November  26,  1901.] 

MoRTOAGES.  — Foreclosure,  — Priority,  — Parol  Evidence,  — ^Where,  in  a 
suit  to  foreclose  a  mortgage,  a  cross-complainant  seeks  to  fore- 
dose,  on  the  same  inroperty,  a  mortgage  dated  one  day  later,  and 
each  party  asks  that  his  lien  be  declared  prior,  no  reformation  of 
either  mortgage  being  asked,  a  finding  ni)on  parol  evidence  that 
it  was  the  intention  of  the  parties  that  cross-complainant's  mort- 
gage should  be  second  in  priority  was  not  withont  the  issues,   p,  £S, 

Same. — Agreement  to  Waive  Priority  of  Mortgage, — ^A  mortgagee  of  real 
estate  may  waive  the  prior  lien  of  his  mortgage  by  an  agreement 
that,  if  another  mortgage  is  sabseqnently  executed,  it  shall  be 
the  first  lien.  The  fact  that  the  a^^reement  is  made  for  the  benefit 
of  a  third  party  does  not  change  the  role,    pp,  ^9,  SO, 

Prom  Marion  Superior  Court ;  J.  L.  McMasteVy  Judge* 

Suit  by  Provident  Saving,  Loan  and  Investment  As- 
eociation  against  Hiram  E.  Rose  and  others.  From  a 
decree  for  plaintiff,  defendants  Hiram  E.  Rose  and  Nellie 
B.  Rose  appeal.    Affirmed. 

W.  H.  Latta^  for  appellants. 

F,  T.  Edenharter  and  6?.  F.  Mull^  for  appellee. 

CoMSTocK,  C.  J. — This  suit  was  instituted  by  the  ap- 
pellee, The  Provident  Saving,  Loan  and  Investment  Asso- 
ciation, to  foreclose  a  building  and  loan  mortgaga  AppeU 
lants  were  named  as  parties  defendant  in  the  complaint.  Ap- 
pellants Rose  and  Rose  answered  in  three  paragraphs:  (1) 
In  general  denial;  (2)  setting  up  their  mortgage  and  pray- 
ing that  it  be  protected  as  a  first  lien  in  the  decree  of  the 
court;  (3)  asking  that  the  plaintiff's  mortgage  be  declared 
void  for  the  reason  that  it  was  not  recorded  in  forty-five 
days.  They  also  filed  a  cross-complaint  for  the  foreclosure 
of  their  mortgage  of  $300,  and  asking  that  it  be  declared  a 
first  lien  on  the  property  and  be  first  paid.  These  pleadings 
were  all  put  at  issue  by  general  denials.    The  case  was  tried 
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by  the  court,  and  its  conclusions  of  law  stated  upon  the  facts 
specially  found. 

The  facts  material  to  the  decision  are  as  follows:  That 
prior  to  the  dealings  in  question,  appellants  Rose  and  Boee 
owned  the  mortgaged  property,  and  one  James  M.  Leathers 
owned  certain  other  property;  that  shortly  before  July  9, 
1896,  appellants  and  Leathers  began  negotiating  to  exchange 
properties ;  these  negotiations  were  oral  and  an  agreement 
was  reached  by  which  the  exchange  was  to  be  made.  Leathers 
was  to  borrow  $1,700  by  the  execution  of  plaintiff's  mort- 
gage, and  with  it  pay  off  encumbrances  on  the  property  to 
be  exchanged  by  him,  and  a  mortgage  was  also  to  be  given 
to  appellants  to  secure  $300  balance  of  purchase  money.  It 
was  agreed  that  this  mortgage  to  appellants  was  to  be  second 
to  the  $1,700  mortgage  to  the  Provident  Saving,  Loan  and 
Investment  Association.  Leathers  declined  to  consummate 
the  trade  unless  the  title  to  said  real  estate  so  owned  by  Kose 
and  Rose  was  conveved  to  one  Albert  C.  Jaleski,  instead  of 
to  him,  his  object  being  to  avoid  personal  liability  in  execut- 
ing the  bond  and  mortgage  which  was  to  be  executed  to  the 
plaintiff  association.  To  this  agreement  appellants  con- 
sented. On  July  9, 1896,  and  prior  to  the  conveyance  of  the 
mortgaged  property,  Jaleski  executed  the  $1,700  mortgage 
to  the  Provident  Saving,  Loan  and  Investment  Association 
and  delivered  the  same  to  Leathers,  who  then  was  the  attor- 
nev  for  the  association.  The  association  did  not  act  on  the 
loan  until  afterwards,  on  July  12,  1896,  when  at  a  meeting 
of  the  board  of  directors  of  the  association,  in  which 
Leathers  took  part,  the  loan  was  approved.  The  mort- 
gage was  acknowledged  by  Jaleski  before  Leathers,  who  was 
at  the  time  attorney  for  and  a  member  of  the  board  of  the 
association.  The  building  and  loan  association  paid  out  the 
$1,700  tlirough  Leatliers,  and  applied  the  money  as  agreed. 
On  the  10th  of  July,  1896,  Jaleski  signed  appellants'  $300 

I 

note  and  signed   and  acknowledged  appellants'  mortgage. 
The  note  was  for  a  balance  of  purchase  money.    There  is  in 
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appellants*  mortgage  this  provision:  "The  said  Albert  C. 
Jaleski  having  executed  a  mortgage  to  the  Provident  Saving, 
Loan  and  Investment  Association  of  Indianapolis,  Indiana, 
dated  July  9,  1896,  calling  for  $1,700,  it  is  hereby  under- 
stood and  agreed  that  if  the  said  Jaleski  shall  at  any  time 
become  delinquent  for  a  period  of  three  months  in  payment 
of  his  dues,  premium,  and  interest  in  said  association,  the 
said  $300  note  secured  by  this  mortgage  shall  become  im- 
mediately due  and  collectible,  and  this  mortgage  may  at  once 
be  foreclosed."  On  July  11,  1896,  appellants  deeded  the 
mortgaged  property  to  Jaleski  and  delivered  the  deed,  and, 
simultaneously  with  the  delivery  of  said  deed,  said  $300 
note  and  mortgage  were  delivered  to  appellants.  Appel- 
lants' mortgage  was  recorded  July  18,  1896.  Leathers  car- 
ried out  his  part  of  the  agreement  V  deeding  his  property  to 
Eose.  On  July  10,  1896,  Jaleski  signed  and  acknowledged 
a  deed  conveying  the  mortgaged  property  to  Anton  R.  Boeck- 
ling,  trustee,  who  held  the  same  as  trustee  for  Leathers,  until 
September  15,  1896,  when  he  conveyed  it,  at  the  instance  of 
Leathers,  to  Thomas  H.  Kobinson,  who  is  the  present  owner. 
The  $1,700  mortgage  to  the  building  and  loan  association 
was  recorded  September  15,  1896.  That  Jaleski  was  un- 
married, and  never  paid  anything  on  either  of  the  mort- 
gages; that  appellants  kn^w  when  they  took  their  $300 
purchase-money  mortgage  of  the  signing  of  the  $1,700  mort- 
gage, and  it  was  intended  and  understood  by  them  that  the 
$1,700  mortgage  was  to  be  a  first  lien.  As  conclusions  of 
law,  the  court  stated  that  the  $1,700  mortgage  was  a  first 
lien ;  that  the  $300  mortgage  for  purchase-money  was  junior 
thereto.    Appellants  say  that  tliis  was  error. 

The  issue  in  the  case  is  one  of  priority  of  liens.  The  as- 
signment of  errors  claims  that  the  court  erred  (1)  in  its 
third  conclusion  of  law;  (2)  in  its  fourth  conclusion  of 
law.  More  particularly  stated,  these  conclusions  are  (3) 
that  the  lien  of  the  mortgage  of  the  Provident  Saving,  Loan 
and  Investment  Association  is  paramount  to  the  lien  of  the 
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mortgage  of  said  Boee  and  Rose ;  (4)  that  the  proceeds  aris^ 
ing  from  the  sale  of  said  real  estate  should  be  applied  to  the 
payment  of  said  liens  in  the  order  of  said  priority. 

Counsel  for  appellants  insist  that  it  was  not  proper  to  re- 
sort to  oral  evidence,  and  that  the  finding  of  the  court  that  it 
was  the  intention  of  the  parties  that  appellants'  mortgage 
should  be  second  in  priority  was  not  within  the  issue,  and 
that  such  facts  should  therefore  be  disregarded;  that  the 
pleadings,  complaint,  and  cross-complaint^  proceed  upon 
written  instruments,  and  declare  that  the  relief  sought  is 
according  to  such  instruments.  Each  pleading  asks  that  the 
lien  of  the  mortgage  sued  upon  be  declared  superior,  not  in 
defiance  of,  but  according  to  its  terms;  that  there  is  no 
prayer  in  either  pleading  for  the  reformation  of  the  written 
instruments,  nor  are  there  any  allegations  upon  which  a 
reformation  could  be  based  by  the  court.  No  question  is 
presented  as  to  the  admissibility  of  the  evidence.  No  au- 
thorities need  be  cited  in  support  of  the  proposition  that 
facts  found  outside  of  the  issues  will  be  disregarded ;  but  in 
the  case  before  us,  where  the  issue  is  one  of  priority,  the 
intention  of  the  parties  is  material.  Each  respective  plead- 
ing asks  that  the  lien  of  the  mortgage  made  a  part  thereof  be 
declared  superior  to  the  other.  For  this  purpose,  a  reforma- 
tion is  not  necessary.  It  does  not  appear  from  the  recitals 
of  appellants'  mortgage  that  it  was  given  for  purchase- 
money  ;  but  it  is  so  found,  and  such  recital  is  not  essential 
to  such  finding.  If  two  mortgages  upon  the  same  real  estate 
are  executed  simultaneously,  only  one  of  whicli  is  for  pur- 
chase money,  in  the  absence  of  any  agreement  the  mortgage 
given  for  the  purchase  money  will  be  given  priority,  and 
such  fact  could  properly  be  proved  by  facts  outside  the  mort- 
gage. Appeal  of  City  Nat  Bank,  91  Pa.  St.  163.  The 
terms  of  the  mortgage  are  not  changed  by  such  proof.  If 
mortgagee  on  the  same  real  estate  are  executed  apparently 
as  disclosed  by  the  instruments  upon  the  same  date,  it  is 
competent  to  prove  that  one  was  delivered  before  the  other 
for  the  purpose  of  giving  it  priority. 
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In  Oilman  v.  Moody,  43  N.  H.  239,  the  court  said: 
^'There  was  nothing  upon  the  face  of  the  deeds,  nor  upon  any 
part  of  them,  in  writing,  to  indicate  with  certainty  the  pur- 
pose or  intent  of  the  mortgagor  as  to  priority  of  right  in  the 
mortgagees.  *  *  *  Parol  evidence,  therefore,  must,  in 
this  instance,  be  resorted  to  to  supply  the  defects  of  the  ordi- 
nary sources  of  proof,  which  appear,  generally,  either  on 
the  face  of  the  deeds,  or  in  written  instructions  of  the  parties 
interested,  and  given  when  the  deeds  are  offered  for  record. 
For  proof,  we  must  go  to  the  witnesses  of  these  deeds  of 
mortgage,  and  inquire  what  was  said  and  done  at  the  time  of 
their  delivery.  To  whom,  in  fact,  was  the  first  delivery 
made  ?  The  subscribing  witnesses  to  the  deeds  may  fairly 
be  presumed  to  know  what  the  parties  did,  or  intended  to  do. 
Lamprey,  the  mortgagor,  is  a  competent  witness,  and  may 
have  been  called  to  testify.  He  could  have  been  properly 
inquired  of  whether  it  was  his  intention  to  place  the  several 
grantees  in  eqnali  jure,  or  whether  a  preference  was  intended 
or  given  to  either  mortgagee." 

In  Butler  v.  Bank  of  Mazeppa,  94  Wis.  351,  68  N.  W. 
^99,  the  court  said :  "There  can  be  no  doubt  but  that,  as 
between  the  plaintiff  and  Fowler,  the  plaintiff's  mortgage 
was  the  prior  lien,  notwithstanding  the  fact  that  they  were 
apparently  contemporaneous  in  execution,  and  the  further 
fact  that  Fowler's  mortgage  was  first  recorded.  This  results 
from  the  fact  that  the  plaintiff's  mortgage  was  simply  an 
extension  pro  tanio  of  his  previously  existing  purchase- 
money  mortgage,  which  fact  Fowler  knew  when  he  took  his 
mortgage,  and  voluntarily  accepted  it  with  the  knowledge 
that  it  was  intended  to  be,  as  it  was  in  fact,  a  subsequent 
lien.    Jones  v.  Parker,  51  Wis.  218,  8  N.  W.  124." 

The  law  fixes  the  rights  of  the  mortgagees,  basing  the 
priority  of  liens  upon  date  of  execution  and  record.  A  lien 
holder  may  waive  the  prior  lien  of  his  mortgage  by  an  agree- 
ment that  if  another  is  subsequently  executed  it  shall  be  the 
first  lien  on  the  mortgaged  real  estate.  Walters  v.  Ward, 
153  Ind.  678.    An  agreement  as  to  priority  may  be  proved 
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by  parol.    Hopler  v.  Cutler,  (K  J.)  34  AtL  746;  Hendrick" 
son  V.  Woolley,  39  K  J.  Eq.  307. 

Appellants  claim  that  the  conclusion  that  the  $1,700 
mortgage  was  a  first  lien,  and  the  purchase-money  mortgage 
a  second  lien,  was  erroneous,  first,  because  from  the  face 
of  the  papers  it  appears  that  the  deed  and  purchase-money 
mortgage  took  effect  at  the  same  instant,  and  that  no  other 
lien  could  intervene.  The  authorities  cited  show  that  by 
agreement  another  lien  may  intervene. 

It  is  further  argued  that  there  was  no  mortgage  to  appel- 
lee association  until  the  loan  was  approved  one  day  after 
appellee's  mortgage  was  in  existence.  Appellee's  mortgage 
was  executed  to  the  association,  being  delivered  to  its  attor- 
ney July  9,  1896.  The  association  did  not  act  upon  the  loan 
until  July  12, 1896 ;  it  is  upon  these  grounds  that  appellants 
claim  that  appellee  had  no  mortgage  until  one  day  after  the 
execution  of  appellants'  mortgage,  oi;i  July  11,  18C6.  It  is 
also  claimed  that  it  did  not  become  a  lien  until  after  it  was 
recorded,  September  15,  1896. 

Appellants  had  notice  of  this  mortgage.  The  court  finds 
that  appellants'  mortgage  contained  the  following  provision : 
"The  said  Albert  C.  Jaleski  having  executed  a  mortgage  to 
the  Provident  Saving,  Loan  and  Investment  Association  of 
Indianapolis,  Indiana,  dated  July  9,  1896,  for  $1,700", 
etc.  The  findings  of  the  court  show  that  appellants  are  not 
subsequent  bona  fide  mortgagees. 

Appellants  further  claim  that  the  court  can  not.  read  into 
the  contract  of  the  parties  preliminary  negotiations,  inten- 
tion, or  mistakes  out  of  the  essence  of  the  written  agree- 
ment. The  only  agreement  involved  here  is  as  to  the  priority 
of  liens,  and  we  have  seen  that  priority  of  liens  may  be 
waived  by  agreement  is  supported  by  the  authorities.  If,  as 
claimed,  appellants  and  appellee  were  strangers  to  each 
other  in  the  transaction,  still  a  contract  may  be  enforced  by 
the  party  for  whose  benefit  it  is  made. 

It  remains  then  only  to  determine  whether  the  intention, 
understanding,  or  agreement  of  the  parties  to  this  appeal 
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has  been  found  by  the  court,  and  what  that  understanding 
was.  Finding  seventeen  is  as  follows:  "That  the  cross^ 
plaintiffs,  Boee  and  Kose,  knew  at  the  time  of  the  execution 
and  delivery  of  their  said  deed  to  said  defendant,  Jaleski, 
and  at  the  time  of  the  execution  and  delivery  of  the  note  for 
$300  and  of  the  mortgage  securing  the  same,  of  the  signing 
of  the  bond  and  of  the  signing  and  acknowledgment  of  the 
mortgage  to  the  plaintiff  association;  and  it  was  intended 
and  understood  by  them  that  the  mortgage  to  said  association 
was  to  be  a  first  lien  upon  the  real  estate  therein  described ; 
and  it  was  understood  and  intended  by  all  the  parties  to 
said  transaction  that  the  mortgage  to  said  Eoee  and  Kose, 
securing  said  note  of  $300,  should  be  second  and  an  inferior 
lien  to  the  mortgage  of  the  plaintiff  association." 

The  finding  is  conclusive  that  the  parties  intended  and 
understood  that  the  appellee^s  mortgage  should  have  priority 
over  tliat  of  appellants,  and  that  they  acted  upon  that  under- 
standing. 

Judgment  affirmed. 


Wortman  v.  Minich  et  au 

[No.  4,042.    Filed  November  26,  1901.  ] 

Nkligbnob. — Personal  Injwriea. — Contribvtory  Negligence, — Burden  of 
Proof, — Instruetion. — ^An  instruction  in  an  action  for  personal  in* 
joiy  that  the  burden  of  proving  absence  of  contributory  negli- 
gence was  on  plaintiff  is  erroneous  under  $850a  Bums  1901, 
making  contributory  negligence  a  matter  of  defense  in  such 
action,    p,  S2, 

Triau — Instruction, — Personal  Injury, — Negligence, — ^An  instruction  in 
an  action  for  a  personal  injury  tq  the  effect  that  plaintiff  was 
guilty  of  contributory  negligence  and  could  not  recover  if  it  was 
found  that  he  was  injured  while  oiling  the  machinery  of  a  com- 
husker  while  the  same  was  in  motion,  with  a  glove  on  his  hand, 
from  which  a  string  appended  and  caught  in  the  cogwheels  and 
drew  his  hand  in  the  machinery,  invaded  the  jirovince  of  the  jury, 
and  was  erroneous,    pp,  SS,  SS, 

kppEAl^  AND  Error. — Practice, — Harmless  Error, — Master  and  Servant, 
•—Under  ^1  Bums  1901,  requiring  the  court  to  disregard  any 
error  or  defect  in  the  pleadings  or  proceedings  which  does  not 
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affect  the  substantial  rights  of  the  adverse  party,  and  §670  Bnms 
1901,  tliat  no  judgment  shall  be  rerersed  where  it  appears  that 
the  merits  of  the  cause  have  been  fairly  tried  and  determined  in 
the  court  below,  a  judgment  for  defendant  in  an  action  for  "pett" 
«onal  injuries  to  plaintiff  while  oiling  the  machinery  of  a  com- 
busker  will  not  be  reversed  because  of  error  of  the  court  in  giving 
instructions,  where  it  api)eared  from  the  evidence  that  the  defects 
complained  of  were  open  and  obvious  and  that  the  injuries  were 
caused  by  plaintiff's  carelessness  and  lack  of  attention,    pp,  SS-36, 

From  Sullivan  Circuit  Court ;    W.  W.  Moffett^  Judge. 

Action  by  Joseph  H.  Wortman  against  Adam  V.  Minich 
And  others,  for  damages  for  personal  injuries.  From  a 
judgment  for  defendants,  plaintiff  appeals.    Affirmed. 

Q.  W.  Buff^  P.  Stratton  and  J.  T.  EaySy  for  appellant. 
J.  S.  Bays  and  J.  C  BriggSj  for  appellees. 

EoBY,  J. — The  appellant  brought  this  action  to  recover 
damages  on  account  of  the  loss  of  his  hand,  through  the 
-alleged  negligence  of  appellees.  The  verdict  and  judgment 
were  against  him  and  he  appeals.  The  complaint  was  filed 
June  24,  1899,  trial  October  26th  of  the  same  year.  It  was 
the  law  at  that  time  that  contributory  negligence  was  a 
matter  of  defense  provable  under  the  general  denial,  and 
the  plaintiff  was  not  required  to  allege  or  prove  want  of 
contributory  negligence.     §359a  Burns  1901. 

By  its  instructions  the  court  informed  the  jury  that  the 
burden  of  proving  the  absence  of  contributory  n^ligence 
was  upon  the  plaintiff.  As  the  law  then  stood  the  giving  of 
these  instructions  constituted  reversible  error. 

The  ninth  instruction  was  as  follows:  "The  defendants 
further  say  that  the  plaintiff  was  guilty  of  contributory 
negligence  which  conduced  to  or  caused  his  injury,  because 
of  the  fact  that  he  attempted  to  oil  said  journal  with  a  glove 
on  his  hand  to  which  was  appended  a  string  and  which  string 
hung  downward  from  his  wrist.  And  if  you  find  from  the 
evidence  that  the  plaintiff  attempted  to  oil  said  journal 
while  said  machine  was  in  motion  and  while  said  wheels 
were  unprotected  by  said  shield,  with  a  glove  on  his  hand, 
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'v^  ith  a  string  appended  to  the  same  and  which  hung  down- 
ward, and  while  he  was  in  the  act  of  so  attempting  to  oil  said 
journal  the  said  string  appended  to  his  glove  caught  in  the 
cogs  of  said  wheels,  and  that  the  catching  of  said  string  in 
the  said  cogs  of  said  wheels  caused  his  hand  to  be  pulled 
down  into  the  meshes  of  said  cog-wheels,  causing  the  injury 
of  which  he  complains,  then  such  facts  would  constitute 
contributory  negligence  on  the  part  of  the  plaintiff  and 
would  defeat  a  recovery  in  this  action." 

The  wearing  of  a  glove  while  oiling  machinery  might  or 
might  not  be  an  act  of  negligence;  ordinarily  it  would  not 
be.  Whether  the  fact  that  a  string  himg  from  the  glove 
would  or  would  not  be  negligence  must  be  determined  from 
the  length  of  the  string,  its  size  and  strength,  and  the  manner 
in  which  it  was  hanging,  the  purpose  of  its  being  attached 
thereto,  the  knowledge  of  the  person  doing  the  work,  and, 
in  short,  of  all  the  surroundings.  The  question  wa5  one  of 
fact  for  the  jury.  The  instruction  invaded  its  province  and 
was  erroneous. 

A  further  question  remains  to  be  considered.  It  arises 
under  the  following  sections  of  the  statute.  "Nor  shall  any 
judgment  be  stayed  or  reversed,  in  whole  or  in  part,  where 
it  shall  appear  to  the  court  that  the  merits  of  the  cause  have 
been  fairly  tried  and  determined  in  the  court  below."  §670 
Bums  1901.  "The  court  must,  in  every  stage  of  the  action, 
disregard  any  error  or  defect  in  the  pleadings  or  proceedings 
which  does  not  affect  the  substantial  rights  of  the  adverse 
party ;  and  no  judgment  can  be  reversed  or  affected  by  rea- 
son of  such  error  or  defect"    §401  Bums  1901. 

These  provisions  accord  with  the  requirements  of  enlight- 
ened jurisprudence.  Courts  are  organized  for  the  purpose 
of  dealing  with  substantial  rights.  The  Constitution  pro- 
videe  that  "every  man,  for  injury  done  to  him  in  his  per- 
son, property,  or  reputation,  shall  have  remedy  by  due 
-course  of  law.  Justice  shall  be  administered  freely, 
and  without  purchase;   completely,   and  without  denial; 
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speedily,  and  without  delay."  §57  Bums  1901.  It  is  as 
much  the  duty  of  this  court  to  decide  controversies  upon 
their  merits  as  it  is  the  duty  of  the  circuit  and  justice  courts 
to  do  so.  No  judge  may  lawfully  be  astute  for  any  purpose 
except  that  of  doing  justice  upon  the  facts.  In  view  of 
these  principles  the  case  at  bar  must  be  affirmed,  notwith- 
standing the  palpable  errors  heretofore  specified. 

The  appellees  operated  a  com-husker  and  fodder  cutter. 
Appellant  was  employed  to  feed  this  machine  and  among 
his  duties  was  that  of  oiling  it.  On  the  rear  of  the  machine 
were  two  cog-wheels ;  the  one  was  fifteen  inches  in  diameter^ 
and  the  other  three  inches;  these  cog-wheels  meshed  into 
each  other  and  were  in  plain  sight  from  the  place  occupied 
by  appellant  when  feeding  the  machine.  The  cog-wheels 
had  been,  before  the  plaintiff  received  his  injury,  and  should 
then  have  been,  covered  by  a  metal  shield  excluding  dust  and 
guarding  against  accident.  The  shield  was  not  in  place  at 
the  time  referred  to  but  had  been  broken  several  days 
before,  leaving  the  cog-wheels  exposed,  in  which  condition 
they  had  been  during  all  the  time  of  appellant's  employment. 
The  absence  of  this  shield  is  the  negligent  act  upon  which 
appellant  bases  his  right  to  recover ;  no  question  is  made  but 
that  operating  the  machine  without  the  shield  was  negli- 
gence. Appellant  went  back  to  the  rear  of  the  machine  for 
the  purpose  of  oiling  the  shaft  to  which  the  cog-wheels  were 
attached.  They  were  in  plain  view.  It  is  not  averred  in 
either  paragraph  of  the  complaint  that  he  could  not  or  did 
not  see  them.  Neither  is  it  averred  that  he  did  not  know 
the  danger  encountered  by  him  on  account  of  them.  The 
first  paragraph  of  complaint  contains  the  following  state- 
ment: "And  this  plaintiff  now  says  that  he  was  at  the  time 
of  receiving  his  injury  hereinafter  mentioned  ignorant  of 
the  construction  of  said  machine,  and  had  never  given  the 
construction  of  said  machinery  any  thought  or  investiga- 
tion.^'  The  second  paragraph  contains  the  following :  "And 
this  plaintiff  now  says  that  at  the  time  of  receiving  his  in- 
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juries  hereinafter  mentioned  he  was  ignorant  of  the  said 
constniction  of  the  machine  and  had  never  given  its  con- 
struction any  investigation  to  know  what  parts  were  neces- 
sary  and  proper  to  render  it  reasonably  safe  to  persons  en- 
gaged  about  the  same."  These  averments  do  not  take  the 
place  of  the  necessary  one  that  he  did  not  know  the  danger 
connected  with  his  employment.  He  was  fifty  years  old; 
his  eyesight  and  hearing  were  good ;  he  had  worked  at  the 
carpenter  trade  in  a  railroad  repair  shop  about  four  months ; 
had  run  an  engine  and  pump  four  years  and  ten  months; 
had  seen  com-huskers  running  in  the  neighborhood  for  five 
or  six  years  before  his  injury  and  had  heard  of  several 
serious  accidents  connected  with  them.  He  started  to  oil 
the  journal  inside  the  cog-wheels  before  referred  to  at  his 
own  suggestion,  acting  upon  his  own  judgment*  He  testified 
in  part  as  follows:  "Tell  the  jury  whether  or  not  the  cog- 
wheels were  in  plain  sight  there  from  where  you  were  feed- 
ing. A.  I  did  not  notice  them ;  might  have  been  if  I  had 
looked,  but  then  I  wasn't  looking.  Q.  Then  if  you  had 
looked  down  towards  where  the  cogs  were  you  could  have 
seen  them,  could  you  not?  A.  Why  yes,  I  might  have 
looked  round  and  seen  them,  but  I  didn't  do  it.  *  *  * 
Q.  Tell  the  jury  whether  or  not  at  the  time  you  got  up  here 
to  oil  this  journal  that  goes  through  the  large  Qog-wheels  that 
you  saw  that  this  guard  was  off  there.  A.  Didn't  take  any 
notice  of  it  at  all.  Q.  Did  you  see  that  there  was  no  guard 
on  there  ?  A.  Just  felt  round  and  found  out  it  was  warm 
and  just  thought  it  must  need  oiling." 

In  order  to  recover,  it  was  necessary  for  appellant  to  aver 
and  prove  that  he  did  not  know  of  the  danger  to  which  he 
was  subjected.  Daugherty  v.  Midland  Steel  Co.,  23  Ind. 
App.  78 ;  Kentucky,  etc.,  Co.  v.  Eastman,  7  Ind.  App.  514. 
The  complaint  does  not  state  and  the  evidence  of  the  appel- 
lant does  not  show  a  state  of  facts  requiring  him  to  be  in- 
structed as  to  the  danger  incident  to  rapidly  revolving  cog- 
wheels.    Appellant  assumed  when  he  took  his  employment 
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Buch  risks  as  were  naturally  and  ordinarily  incident  to  the 
service.  Lake  Shore,  etc.,  R.  Co.  v.  McCormick,  74  Ind. 
440,  445. 

He  also  assumed  those  risks  which  were  open  and  obvious, 
or  which  he  could  have  discovered  by  the  exercise  of  ordinary 
care,  and  the  fact  that  he  did  not  know  of  the  defect  which 
caused  his  injury  avails  him  nothing  where  he  had  an  equal 
opportunity  with  the  master  and  could  by  ordinary  observa- 
tion have  seen  them.  Stuart  v.  New  Albany  Mfg.  Co,,  15 
Ind.  App.  184.  The  doctrine  of  the  assumption  of  obvious 
risks  is  totally  distinct  from  the  assumption  of  risks  incident 
to  the  business.  1  Bailey  on  Master  and  Serv.  §503.  The 
assumption  of  risks,  whether  obvious  or  incidental,  depends  , 
upon  contract  express  or  implied,  and  has  no  relation  to  the 
question  of  contributory  negligence  which,  as  its  name  im- 
plies, depends  upon  the  act  of  the  party  at  the  time  of  the 
accident.  Louisville,  etc.,  R.  Co.  v.  Orr,  84  Ind.  50 ;  Louis- 
ville, etc.,  R.  Co.  V.  Corps,  124  Ind.  427,  8  L.  R  A.  636; 
McFarlan  Carriage  Co.  v.  Potter,  153  Ind.  107. 

The  complaint  might  be  amended  were  it  not  for  the  fact 
that  the  testimony  of  the  appellant,  and  no  other  testimony 
has  been  considered,  affirmatively  shows  that  the  pleading  is 
now  quite  as  favorable  to  him  as  the  facts  justify.  Upon 
his  own  sworn  statements  he  is  not  entitled  to  recover,  and 
the  litigation  should  not  therefore  be  prolonged. 

Judgment  affirmed. 


GooDWiNE  V.  Flint. 

[No.  8,862.    Filed  June  25, 1901.    Rehearing  denied  October  4, 1901. 

Transfer  denied  Novamber  26,  1901.] 

Intoxioatinq  Liquors. — License. — Notice. — Publication. — ^An  appli- 
cant for  a  license  to  sell  intoxicating  liqnois  gave  notice  of  such 
application  in  a  pai)er  purporting  to  be  published  in  a  village  of 
the  county  sixteen  miles  distant  from  the  town  in  which  he  pro- 
posed to  sell,  but  which  was  printed  in  another  conhty  and  mailed 
in  balk  to  a  i>erson  residing  in  the  yillage»  who  remailed  the 
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pai)eiB  to  snbecribers.  Only  three  copies  of  the  paper  were  sent 
to  the  township  in  which  the  applicant  resided,  and  in  the  seven 
nearest  townships  thereto  the  circulation  thereof  did  not  exceed  a 
dozen  copies.  It  was  farther  shown  that  the  notice  was  published 
tmt  once,  and  but  one  copy  of  the  paper  containing  the  notice  came 
to  the  township,  which  copy  was  received  by  the  applicant. 
Other  newspapers  of  general  circulation  were  printed  and  pub- 
lished in  the  county  and  the  town  where  the  applicant  proposed 
to  sell,  and  the  applicant  testified  that  his  purpose  in  publishing 
the  notice  in  said  paper  was  to  defeat  the  people  of  the  township 
who  opposed  the  granting  of  the  license.  Held,  that  the  notice 
was  insufficient  under  ^7278  Bums  1901. 

From  Tippecanoe  Circuit  Court;  W.  C.  L.  Taylor^ 
Judge. 

Frank  Flint  was  granted  a  license  to  sell  intoxicating 
liquors  by  the  circuit  court  on  appeal  from  the  board  of 
commissioners  refusing  a  license,  and  William  H.  Good- 
wine,  who  was  a  defendant  in  the  proceeding,  appeals. 
Reversed. 

J,  F,  Hanlyj  and  W.  R.  Woody  for  appellant. 
J.  F.  McHughy  for  appellee. 

Henley,  J. — ^Appellee  was  an  applicant  for  license  to  sell 
intoxicating  liquors  in  less  quantities  than  five  gallons  at  a 
time,  to  be  drank  on  the  premises  where  sold.  The  room 
described  in  his  application  is  in  the  town  of  West  Lebanon, 
in  Pike  township,  Warren  coimty,  Indiana.  The  board  of 
commissioners  of  Warren  oounty  refused  to  grant  the  license. 
Appellee  appealed  to  the  circuit  court  of  said  county  and  in 
said  court  filed  his  motion  and  affidavit  for  a  change  of 
venue  from  the  county.  The  cause  was  venued  to  Tippe- 
canoe county.  Appellant  appeared  in  the  Tippecanoe  Cir- 
cuit Court  and  filed  his  petition  to  be  made  a  party  defend- 
ant in  said  cause,  which  petition  was  granted.  Appel- 
lant filed  an  answer  in  abatement,  to  which  the  appellee 
filed  a  general  denial.  The  issue  so  formed  was  tried 
and  a  judgment  rendered  thereon  in  favor  of  appellee  refus- 
ing to  abate  said  action  and  granting  appellee  the  license  as 
prayed.     Appellant  appeals  from  this  judgment  of  the 
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court.  The  question  is  presented  by  the  motion  for  a  new 
trial,  assigning  as  a  reason  the  insufficiency  of  the  evidence 
to  sustain  the  finding.  In  order  that  the  real  issue  upon 
which  the  evidence  was  introduced  may  fully  and  correctly 
appear,  we  set  out  a  copy  of  the  duly  verified  answer  in 
abatement,  as  follows:  "William  H.  Goodwine,  interven- 
ing petitioner  and  by  leave  of  court  defendant  in  the  above 
entitled  cause,  by  way  of  plea  and  answer  in  abatement  in 
said  cause,  avers  that  he,  the  said  William  H.  Goodwine,  is 
now,  and  has  been  continuously  for  more  than  ten  years  last 
past,  a  resident  and  legal  voter,  in  the  town  of  West  Lebanon 
and  the  township  of  Pike,  in  the  county  of  Warren,  in  the 
State  of  Indiana ;  that  the  said  town  of  West  Lebanon  is  an 
incorporated  town ;  that  the  said  town  contains  800  inhab- 
itants, and  is  the  same  town,  and  that  Pike  township  is  the 
same  township  named  in  the  application  of  said  Frank  Flint 
for  license  to  sell  intoxicating  liquors  and  filed  on  the  Slst 
day  of  August,  1900,  in  this  cause,  in  the  office  of  the  auditor 
of  Warren  county,  Indiana,  and  that  said  town  and  said 
township  are  the  same  town  and  township  where  said  appli- 
cant proposes  to  conduct  the  sale  of  said  liquors  if  the  said 
license  be  granted  under  said  application;  that  the  said 
applicant,  Frank  Flint,  resides  in  said  town  of  West  Leba- 
non and  has  resided  there  for  more  than  a  year  last  past; 
that  a  majority  of  the  legal  voters  of  said  town  and  town- 
ship are  opposed  to  the  sale  of  intoxicating  liquors  at  retail 
within  the  territorial  limits  of  said  township  and  town,  and 
have  within  the  last  three  vears  from  time  to  time  excluded 
such  sale  from  said  territory,  and  prevented  persons  from 
obtaining  license  to  retail  such  liquors  in  said  territory  by 
appearing  before  the  board  of  commissioners  of  said  Warren 
county  and  filing  remonstrances  in  said  commissioners' 
court  against  the  granting  of  such  license  which  said '  re- 
monstrances were  duly  signed  by  more  than  a  majority  of  ' 
the  legal  voters  of  said  town  and  township ;  that  said  appli- 
cant had  been  defeated  and  prevented  from  obtaining  such 
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license  by  such  remonstrance  prior  to  the  application  in  this 
cause,  and  that  said  applicant  well  knew  at  the  time  of 
making  the  application  in  this  cause  and  at  the  time  of  giv- 
ing the  notice  hereinafter  mentioned,  that  a  majority  of  the 
legal  voters  of  said  'town  and  township  would,  if  they  were 
given  notice  of  his  intention  to  apply  for  such  license,  file  a 
remonstrance  in  said  court  against  said  license  being  granted 
under  said  application,  and  that  his  said  application  would 
thereby  be  defeated ;  that  said  applicant  is  not  a  fit  person  to 
be  charged  with  the  sale  of  such  liquor  under  such  license 
and  is  not  a  person  of  good  moral  character ;  that  knowing 
these  facts  and  fearing  that  he  would  be  prevented  from 
obtaining  license  under  said  application  by  a  remonstrance 
from  a  majority  of  said  legal  voters  of  said  town  and  town- 
ship, said  applicant,  fraudulently  and  corruptly,  and  for  the 
purpose  of  preventing  this  petitioner  and  all  other  citizens 
of  said  township  and  town  from  knowing  or  receiving  infor- 
mation that  he  had  applied  for  such  license,  caused  the 
notice  of  his'  intention  to  make  such  application  to  be  pub- 
lished for  a  single  time  only  in  a  newspaper  known  as  the 
Independence  Itemizer;  that  the  said  Independence  Item- 
izer,  at  the  time  said  notice  was  published  therein,  pur- 
ported to  be  published  in  the  village  of  Independence  in  said 
county  of  Warren,  but,  your  petitioner  is  informed  and 
believes,  said  newspaper  was  not  then  printed  or  published  in 
said  Warren  county,  but  was  printed  and  published  in  the 
state  of  Ohio;  that  said  village  of  Independence  is  an  un- 
incorporated village  of  less  than  200  inhabitants  and  is 
situated  in  the  country  at  a  point  without  railroad  connec- 
tion, sixteen  miles  distant  from  said  town  of  West  Lebanon 
and  said  township  of  Pike,  and  in  a  remote  part  of  said 
Warren  county ;  that  said  Independence  Itemizer  is  a  paper 
of  limited  circulation  in  Warren  county,  and  at  the  time  of 
the  publication  of  said  notice  had  less  than  200  bona  fide 
subscribers  in  said  county  and  had  no  subscribers  and  no 
circulation  in  said  town  of  West  Lebanon  and  said  town- 
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ship  of  Pike;  that  at  said  time  only  two  copies  of  said 
paper  went  into  said  town  of  West  Lebanon  and  said 
township  of  Pike,  and  that  one  of  said  copies,  prior  to 
the  date  of  said  publication  and  the  week  following  said  pub- 
lication was  received  by  the  postmaster  in  said  town,  and 
another  by  the  publisher  of  the  newspaper  in  said  town  of 
West  Lebanon ;  that  the  notice  of  the  intention  of  said  ap- 
plicant to  apply  for  license  in  this  cause,  was  published  in 
said  Independence  Itemizer  but  a  single  time,  and  that  said 
publication  was  made  on  the  10th  day  of  August,  1900,  and 
that  no  copy  of  the  issue  of  said  paper  containing  said  notice 
was  sent  into  tlie  township  of  Pike  or  the  town  of  West 
Lebanon,  and  that  neither  the  postmaster  nor  the  publisher 
of  the  paper  in  said  town  received  any  copy  of  the  paper 
containing  said  notice;  that  said  applicant  gave  no  other 
notice  of  his  intention  to  apply  for  license  than  the  notice 
given  in  said  Independence  Itemizer  and  that  he  corruptly 
and  fraudulently  caused  the  publisher  of  said  paper  to 
withhold  the  copies  of  the  issue  of  said  paper  containing 
said  publication  from  the  said  postmaster  and  the  said 
publisher  of  said  newspaper  in  said  town  of  West  Lebanon, 
and  said  copies  were  withheld  by  said  publisher  and  not  sent 
to  said  town ;  that  the  purpose  and  intention  of  said  appli- 
cant in  publishing  said  notice  in  said  Itemizer  and  in  hav- 
ing the  publisher  withhold  the  copies  of  said  paper  which 
contained  said  notice  from  circulation  in  said  town  of  West 
Lebanon  and  said  township,  was  to  prevent  this  petitioner 
and  the  other  legal  voters  in  said  township  and  town  and  the 
citizens  thereof  from  obtaining  any  information  or  knowl- 
edge that  said  applicant  intended  to  file  the  application  for 
license  filed  in  tliis  cause;  that  the  said  town  of  Williams- 
port  is  situated  within  six  miles  of  the  said  town  of  West 
Lebanon  and  that  said  town  of  Williamsport  is  the  county 
seat  of  said  Warren  county,  and  is  a  town  of  1,200  inhab- 
itants, and  on  the  date  of  the  publication  of  said  notice  in 
the  said  Independence  Itemizer,  there  were  two  weekly 
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newspapers  of  general  circulation  in  said  county  printed  in 
the  English  language  and  published  in  said  town  of  Wil- 
liamsport,  to  wit,  the  Warren  Review  and  the  Warren  Re- 
publican ;  that  each  of  said  papers  were  old  and  well  estab- 
lished papers  and  at  the  date  of  the  publication  of  said 
notice  were  generally  read  by  the  people  of  said  county  and 
of  the  town  of  West  Lebanon  and  township  of  Pike,  and 
each  of  them  had  a  circulation  in  said  county  of  2,000 
copies  and  in  said  township  and  town  of  more  than  100 
copies;  that  on  said,  10th  day  of  August,  1900,  there  was 
published  and  printed  in  the  said  town  of  West  Lebanon  a 
weekly  newspaper  of  general  circulation  throughout  said 
county  and  particularly  in  said  township  of  Pike  and  in  said 
town  of  West  Lebanon,  and  that  said  weekly  newspaper  was 
then  and  there  printed  in  the  English  language.  That  at 
the  said  time  said  newspaper  was  known  as  the  West  Leba- 
non Gazette  and  the  same  was  an  old  established  paper  and 
then  and  there  had  a  circulation  of  1,500  copies  in  said 
county  and  300  copies  in  said  township  and  town ;  that  your 
petitioner  and  the  legal  voters  in  said  township  of  Pike  and 
said  town  of  West  Lebanon  had  no  actual  notice  or  knowl- 
edge that  said  applicant  intended  to  apply  to  said  board  of 
commissioners  for  license  to  sell  intoxicating  liquors  in  said 
town,  nor  that  he  intended  to  file  or  have  filed  his  applica- 
tion in  this  cause  until  the  same  came  up  for  hearing  before 
the  board  of  commissioners  and  at  a  time  when  it  was  too  late 
to  file  a  remonstrance  on  behalf  of  a  majority  of  the  legal 
voters  of  the  said  town  and  township,  and  too  late  to  file  a  re- 
monstrance for  cause  against  the  granting  of  said  license  by 
the  said  board  under  said  application  j  *  *  *  wherefore, 
said  defendant  prays  that  this  action  may  abate." 

The  evidence  presented  upon  the  issue  so  tried  was  in 
every  material  part  uncontradicted,  and  established  the 
following  facts:  That  the  town  of  West  Lebanon  has  a  pop- 
ulation of  about  800 ;  that  a  newspaper  kno\\Ti  as  the  "West 
Lebanon  Gazetto"  is  published  in  said  town,  and  was  at  the 
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time  appellee  gave  notice  of  his  application  for  license;  that 
said  newspaper  has  a  general  circulation  of  600  weekly 
copies  in  said  county  of  Warren,  400  of  which  are  in  the 
township  wherein  West  Lebanon  is  situate;  that  the  town  of 
Williamsport  in  said  county  is  situate  on  a  railroad  six 
miles  from  West  Lebanon,  which  town  has  two  newspapers, 
the  Warren  Review  and  the  Warren  Republican,  the  first 
with  a  circulation  of  about  1,400  in  the  county  and  about 
100  in  West  Lebanon,  and  the  second  with  a  circulation  of 
about  1,100  in  the  county  and  seventy-five  in  the  town  of 
West  Lebanon ;  that  the  town  of  Independence,  in  Warren 
county,  is  fifteen  miles  from  Weet  Lebanon ;  that  it  is  not 
incorporated,  and  has  a  population  of  about  150 ;  that  the 
"Independence  Itemizer"  is  a  newspaper  printed  in  EUetts- 
ville,  in  Monroe  county,  Indiana ;  that  it  is  mailed  in  bulk 
to  A.  E.  Tount  at  Independence,  Indiana ;  that  said  Yount 
takes  said  papers  and  remails  them  to  its  various  subscribers; 
that  there  are  twelve  toovTiships  in  Warren  county;  that  the 
circulation  of  said  paper  is  distributed  in  said  twelve  town- 
ships as  follows :  In  Pike  township,  where  appellee's  license 
would  apply,  three  copies,  one  to  appellee,  one  to  John  H. 
True,  and  one  in  exchange  with  the  West  Lebanon  Gazette; 
in  Washington  township,  in  which  the  town  of  Williams- 
port  is  situated,  six  copies;  in  Adams  township,  nine;  in 
Medina  towTiship,  nine ;  in  Prairie  township,  none ;  in  Jor- 
dan township,  none ;  in  Pine  towship,  one ;  in  Stouben  town- 
ship, none;  in  Mound  township,  none;  in  Kent  township, 
none ;  in  Liberty  township,  none ;  the  circulation  in  Warren 
township,  in  which  the  village  of  Independence  is  situated 
and  where  the  paper  is  mailed,  is  not  definitely  shown ;  but 
it  is  shown  that  in  the  seven  townships  nearest  Pike  town- 
ship, in  said  county,  the  circulation  of  said  paper  all  told 
did  not  amount  to  as  much  as  one  dozen  copies.  The  evi- 
dence further  shows  that  the  notice  was  published  but  onoe, 
and  that  on  the  lOth  day  of  August,  1900.  But  one  copy  of 
the  issue  of  the  "Itemizer"  which  contained  the  notice  of 
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appellee's  appliqation  for  license  found  its  way  into  Pike 
township,  and  that  was  received  by  appellee.  The  evidence 
further  shows  that  appellee  stated  under  oath  at  the  hearing 
of  his  application  before  the  board  of  commissioners  of 
Warren  county  that  his  purpose  in  publishing  the  notice  of 
his  application  for  license  in  the  "Independence  Itemizer'* 
was  to  defeat  the  people  of  Pike  township,  who  were  opposed 
to  the  granting  of  license. 

It  is  provided  in  §7278  Bums  1901,  §5314  Homer  1901, 
that  "Any  male  inhabitant  over  the  age  of  twenty-one  years, 
desiring  to  obtain  license  to  sell  intoxicating  liquors,  shall 
give  notice  to  the  citizens  of  the  township,  town,  city,  or 
ward  in  which  he  desires  to  sell,  by  publishing,  in  a  weekly 
newspaper  in  the  county,  a  notice,  stating  the  precise  loca- 
tion," etc.  In  order  to  make  plain  what  the  legislature  in- 
tended should  be  the  legal  requirement  of  all  notices  by  pub- 
lication, it  is  provided  by  §1299  Burns  1901,  §1279  Horner 
1901:  "Publications  of  legal  and  other  official  matters 
printed  in  the  English  language  shall  be  lawful  if  published 
in  any  newspaper  of  general  circulation  published  in  the 
county.*' 

Notice,  by  whatever  manner  given,  is  always  for  the  in- 
formation of  the  interested  parties.  In  a  case  of  this  char- 
acter, the  notice  should  be  at  least  such  a  notice  as  would  be 
reasonably  certain  to  inform  the  citizens  of  Pike  township, 
in  said  county,  of  appellee's  intention  to  apply  for  license 
to  sell  intoxicating  liquors  in  their  midst.  The  citizens  of 
Warren  county  outside  of  Pike  township  had  no  interest  in 
appellee's  application  which  would  be  affected  by  his  failure 
to  notify  them ;  but  in  Pike  township  each  voter  had  a  right 
to  appear  and  contest  the  granting  of  license  to  appellee,  and 
the  law  intends  that  the  legally  interested  parties  shall  be 
protected  in  their  rights.  As  was  said  by  Howard,  J.,  in 
Lynn  v.  Allen,  145  Ind.  584,  on  p.  589 :  "The  purpose  of 
the  statute,  namely,  that  notice  may  reach  the  party  in- 
tended, should  be  kept  in  view.     So  it  has  been  held  that 
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where  the  publication  has  been  made  by  design  in  an  ob- 
scure paper,  with  the  obvious  intent  to  avoid  giving  actual 
notice  to  the  party  in  interest,  the  proceedings  based  upon 
such  notice  may  be  held  voidable,  even  though  the  letter  of 
the  statute  has  been  observed/' 

The  notice  in  the  case  at  bar  was  not  only  published  with 
the  intent  to  avoid  giving  actual  notice  to  the  voters  of  Pike 
township,  but  the  paper  in  which  it  was  published  was  not 
of  general  circulation,  that  particular  issue  having  no  cir- 
culation amongst  the  parties  in  interest,  and  wholly  failing 
of  the  purpose  for  which  notice  by  publication  is  intended. 
The  notice  not  only  did  not  comply  with  the  plain  meaning 
of  the  statute,  but  was  fraudulent  in  its  purpose  and  design. 
Proceedings  for  a  license  to  sell  intoxicating  liquors  under 
our  statute  are  judicial  proceedings.  Castle  v.  Bell,  145 
Ind.  8;  Halloran  v.  McCullough,  68  Ind.  179;  List  v. 
Padgett,  96  Ind.  126.  And  notice  is  absolutely  necessary 
to  confer  jurisdiction  upon  the  court. 

In  Webber  v.  Curtis,  104  111.  309,  the  question  discussed 
by  the  court  was  whether  or  not  the  appellant  had  notice, 
actual  or  constructive,  of  the  sale  of  certain  land  under  a 
trust  deed.  It  was  stipulated  in  the  trust  deed  that  four 
weeks'  notice  of  the  time  and  place  of  the  sale  be  given  by 
publication  in  any  of  the  weekly  newspapers  that  may  be 
published  in  Champaign  county,  Illinois,  printed  in  the 
English  language.  The  only  notice  given  by  the  trustee 
was  by  a  publication  in  an  obscure  newspaper  published  in 
a  small  village  eighteen  or  twenty  milee  from  the  land,  said 
newspaper  having  but  eight  subscribers  in  the  township 
where  the  land  was  situated.  The  court  said  in  passing  upon 
the  question :  "The  land  conveyed  by  this  trust  deed  lies  in 
Urbana  to%\Tiship,  adjoining  the  city  of  Urbana,  the  county 
seat  of  Champaign  county.  Tlie  payee  and  owner  of  the 
note  thereby  secured  resided  in  the  state  of  Florida.  The 
tmstee  resided  in  the  city  of  Urbana,  and  his  place  of  busi- 
ness was  in  the  city,  and  about  one-fourth  of  a  mile  from 
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the  land.  Complainant  and  her  husband  resided  on  the 
land.-  There  was  published  at  the  time  this  notice  was  pub- 
lished, in  the  same  building,  and  immediately  over  the  trus- 
tee's place  of  business,  the  ^Champaign  County  Herald',  a 
weekly  newspaper,  having  a  circulation  of  more  than  1,800 
copies,  bet^veen  400  and  600  of  which  were  in  Urbana  town* 
ship.  At  the  same  time  there  was  also  published  at  the  city 
of  (Champaign,  something  like  one  mile  or  one  mile  and  a 
half  from  the  land,  the  'Champaign  County  Gazette',  a 
weekly  newspaper  having  a  circulation  of  about  2,000  copies 
in  the  county,  298  of  which  were  in  Urbana  township.  But 
Rantoul,  where  the  notice  was  published,  is  in  a  different 
township,  and  is  some  eighteen  or  twenty  miles  distant  from 
the  land.  The  'Press',  in  which  the  publication  was  made, 
has,  in  all,  a  circulation  of  only  445,  of  which  280  are  to 
subscribers  in  Rantoul  townsliip.  The  bulk  of  the  remainder 
is  to  subscribers  equally  remote  from  the  land,  eight  sub- 
scribers only — among  whom  was  not  included  complainant 
or  any  member  of  her  family — ^were  in  Urbana  township, 
and  in  the  townships  adjoining  Urbana  the  circulation  was 
but  nominal.  Xo  reason  is  given  why  the  notice  was  not  pub- 
lished in  a  paper  published  in  Urbana  or  Champaign.  The 
trustee  has  not  attempted  to  explain  or  defend  his  conduct  in 
this  regard,  but  seems  to  rest  it  entirely  upon  the  ground 
that  he  had  the  arbitrary  right  to  do  as  he  did,  which,  we 
have  seen,  is  not  accurate.  Had  the  land  been  located  at  or 
in  the  immediate  vicinity  of  Rantoul,  a  reasonable  presump- 
tion would  be  that  those  seeking  investments  in  real  estate  in 
that  neighborhood  would  inquire  of  such  sources  of  local  in- 
formation as  would  be  obtainable,  and,  among  other  sources, 
look  to  the  columns  of  the  local  paper  for  advertisements. 
But  who,  desiring  to  purchase  property  in  Urbana,  would 
have  thought  the  proper  source  of  information  in  regard  to 
what  was  to  be  sold  was  the  columns  of  the  papers  published 
in  the  remote  villages  of  the  county  ?  To  test  the  good  faith 
of  this  publication,  let  it  be  supposed  that  Curtis  had  been 
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the  owner  of  tlie  land,  and  compelled  to  sell  it  at  public  auc- 
tion within  a  limited  time,  does  any  one  suppose  that  he 
would  have  passed  over  the  papers  in  Urbana  and  Cham- 
paign  and  advertised  in  the  ^Rantoul  Press'  ?  Why  should 
any  honest  man  have  supposed  that  such  a  publication  was 
better,  or  even  as  good,  as  one  published  in  Urbana  or  Cham- 
paign ?  It  has  not  the  advantage  of  proximity  to  locality, 
and  its  circulation  (and  therefore  its  opportunity  to  give  in- 
formation) is  less  than  one-fourth;  in  general,  and  as  re- 
spects locality  of  the  land,  less  than  one-fiftieth.  No  ex- 
ceptional circumstance  is  shown  to  have  existed  which  made 
this  publication  desirable,  and  even  the  selfish  and  insuflS- 
cient  excuse  of  previous  business  arrangements  is  excluded 
by  proof  'that  the  publisher  had  not,  previous  to  that  notice, 
received  any  patronage,  printing  or  work  of  any  kind  from 
said  Curtis.'  If  Curtis  would  not  have  made  such-  a  publi- 
cation had  his  own  property  been  at  stake,  he  can  not 
have  acted  in  good  faith  in  making  it  as  a  trustee.  At  first 
blush,  the  conduct  of  the  trustee  in  this  regard  is  so  repug- 
nant to  the  ordinary  apprehension  of  duty  and  honesty,  that 
it  calls  for  explanation." 

The  explanation  here  offered,  and  the  only  one  offered  by 
appellee,  is  that  he  intended  to  prevent  a  remonstrance 
against  him.  It  seems  to  us  that  the  publication  was  in- 
tended by  appellee  to  prevent  instead  of  to  give  notice.  The 
motion  for  a  new  trial  ought  to  have  been  sustained. 

Judgment  reversed,  with  instruction  to  the  trial  court  to 
sustain  appellant's  motion  for  a  new  trial. 


The  Chicago  and  Eastern  Illinois  Railroad 

Company  v.  Richards. 

[No.  3,695.    Piled  June  28, 1901.    Rehearing  denied  October  23, 1901. 

Transfer  denied  November  26,  1901.  ] 

Master  and  Servant. — Employer's  Liability  Act — Railroads. — Com" 
plaint. — A  complaint  against  a  railroad  company  for  X)er8onal  in- 
juries alleged  that  plaintiff  while  in  the  employ  of  defendant  as 
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a  brakeman  attempted  to  climb  to  the  top  of  a  car  while  the  train 
was  switching  and  was  struck  and  injured  by  a  car  standing  on  a 
side-track;  that  the  outside  rails  of  the  tracks  were  so  elevated 
above  the  inner  rails  that  ordinary  box  cars  standing  parallel  on 
said  tracks,  within  thirty  feet  oij  the  switch  stand,  and  at  a  point 
where  the  inner  rails  were  five  feet  apart,  would  lack  only  bH 
inches  of  touching  at  the  top ;  that  the  car  had  been  negligently 
left  in  said  position  by  a  conductor  of  one  of  defendant's  preced- 
ing trains,  whose  duty  it  was  to  place  said  car  far  enough  in  upon 
the  side-track  that  the  same  would  safely  clear  passing  trains; 
that  it  was  dark  when  the  accident  occurred  and  plaintiff  could 
not  have  seen  the  standing  car  if  he  had  looked,  and  could  not 
have  known  that  said  cars  would  come  dangerously  near  together 
if  he  had  seen  said  car  standing  on  the  side-track.  Held,  that  the 
complaint  stated  a  cause  of  action  under  the  employer's  liability 
act  (§7083  et  seq.  Bums  1901).    pp,  4S-64. 

Hasteb  and  Servant. — Personal  Injury, — Knowledge  of  Danger, — Cbm- 
plaint, — Railroads. — In  an  action  by  a  brakeman  against  a  railroad 
company  for  X)ersonal  injuries  caused  by  coming  in  contact  with  a 
box  car  which  was  left  on  the  side-track  by  the  conductor  of  one  of 
defendant's  preceding  trains  at  a  x>oint  where  the  tracks  were  so 
constructed  that  the  top  of  the  car  came  within  six  inches  of  the 
top  of  a  similar  car  passing  on  the  main  track,  it  was  not  neces- 
sary for  plaintiff  to  allege  in  his  complaint  that  he  had  no  means 
or  was  without  opix)rtunity  to  ascertain  the  defect  or  danger,  it 
being  sufftcient  to  aver  want  of  knowledge  of  the  defect  or 
danger,    pp.  6Jh58. 

Same. — Personal  Injury. — Railroads. — Complaint. — ^A  complaint  in  an 
action  against  a  railroad  company  by  a  brakeman  for  personal  in- 
juries caused  by  coming  in  contact  with  a  box  car  standing  on  a 
side-track  while  he  was  climbing  to  the  top  of  a  car  of  a  passing 
train  engaged  in  switching  is  not  objectionable  because  of  its 
failure  to  show  that  plaintiff  was  at  the  top  of  the  car  when  he 
was  struck,  when  the  pleading  shows  that  the  tracks  were  five 
feet  ai)art  and  that  the  cars  inclined  towards  each  other  and 
lacked  but  six  inches  of  touching  at  the  top,  and  that  plaintiff 
while  climbing  to  the  top  of  his  car  upon  the  ladder  on  its  side 
was  crushed  between  the  cars  because  of  their  nearness,    p.  68. 

Sa3ke. — Personal  Injury. — Knowledge  of  Danger. — Negligence. — ^In  an 
actlbn  by  a  brakeman  against  a  railroad  company  for  injuries  re- 
ceived by  being  struck  by  a  box  car  which  was  left  on  the  side- 
track by  a  conductor  of  a  preceding  train,  the  opportunity  of 
plaintiff  to  ascertain  the  danger  was  not  equal  to  that  of  the  con- 
ductor of  the  preceding  train,  since  it  was  the  duty  of  the  con- 
ductor to  see  that  the  car  was  placed  safely  in  upon  the  side-track 
and  the  plaintiff  had  the  right  to  assume  that  the  place  had  not 
been  negligently  left  unsafe  for  the  proper  and  careful  perform- 
anoe  of  hia  service  there,    p,  68, 


^ 
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Appeal  and  Error. — Overruling  Motion  to  Direct  VercUd. — Cause  for 
New  Trial, — ^Alleged  error  in  oyermling  a  motion  to  direct  a  ver- 
dict should  be  made  a  canse  in  a  motion  for  a  new  trial,  and  pre- 
sented on  appeal  nnder  an  assignment  of  error  in  oyermling  the 
motion  for  a  new  trial;  such  question  can  not  be  presented  by 
independent  assignment  of  error,    p.  59. 

From  Warren  Circuit  Court;  C.  E.  Lakcj  Special 
Judge. 

Action  by  Thomas  J.  Richards  against  the  Chicago  k 
Eastern  Illinois  Railroad  Company  for  personal  injuries. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

L  E.  Schoonovevy  A.  Schoonover,  W.  H.  I/yfordy  B.  K. 
Elliott,  W.  F.  Elliott  and  F.  L.  Littleton,  for  appellant. 

James  McCabe,  E.  F.  McCabe,  H.  D.  Billings  and  J.  C. 
Stephens,  for  appellee. 

Black,  0.  J. — The  action  of  the  appellee  against  the 
appellant  was  commenced  in  1898,  and  we  are  first  to  pass 
upon  the  sujBSciency  of  the  complaint,  wherein  it  was  alleged, 
that  "the  defendant  is  a  corporation  duly  organized  imder 

the  laws  of  the  State  of ,  of  the  United  States  of 

America,  and  lawfully  authorized  to  operate  the  line  of 
railroad  hereinafter  described,  as  a  common  carrier,  and  at 
all  times  since  the  year  1891  has  owned  and  operated  a  line 
of  railroad  fr<om  Brazil,  Indiana,  to  Momence,  Illinois,  pass- 
ing through  Warren  and  Benton  counties,  Indiana ;  that  in 
November,  1895,  the  plaintiff  was  employed  by  the  defend- 
ant as  a  brakeman,  and  plaintiff  entered  defendant's  service 
and  acted  and  served  it  as  brakeman  continuously  from 
November,  1895,  until  November  24th,  1897;  that  on  said 
last  named  day  plaintiff,  while  engaged  as  such  brakeman, 
was  going  north  on  a  local  freight  train  on  which  he  was 
serving  defendant  as  such  brakeman,  and  said  train  had 
reached  the  town  of  Oxford,  at  about  half  past  seven  o'clock 
in  the  evening.  At  said  point  the  plaintiff's  duties  required 
him  to  and  he  did  assist  in  shimting  two  cars  from  the  main 
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line  upon  a  *Y'  side-track,  by  pulling  the  coupling  pin  while 
the  engine  was  giving  said  two  cars  sufficient  momentum  to 
carry  them  upon  said  ^Y'  side-track ;  and  immediately  after 
pulling  said  pin  it  was  plaintiff's  duty,  theretofore  assigned 
to  him  by  his  conductor,  to  climb  up  to  the  top  of  one  of  said 
cars  and  take  his  station  at  the  brake,  so  that  the  cars  should 
be  under  his  control  and  stopped  on  reaching  said  *Y'  side- 
track, which  plaintiff  attempted  to  do.  Between  the  point 
from  which  said  cars  were  started  as  aforesaid  and  said  ^Y' 
side-track,  there  was  another  side-track  connecting  with  said 
main  line  in  the  usual  manner,  except  that  the  first  sixty 
feet  of  said  latter  side-track  was  so  negligently  constructed 
that  a  car  standing  anywhere  on  said  first  sixty  feet  leaned 
toward  the  main  line,  and  said  main  line  along  said  side- 
track was  so  negligently  constructed  that  a  car  standing 
thereon  leaned  toward  the  said  side  track,  the  outside  rail  of 
the  first  sixty  feet  of  said  track  and  main  line  having  an 
elevation  above  the  inner  rails  respectively  of  two  inches 
each,  so  that  two  ordinary  box-cars  standing  parallel  on  said 
tracks  at  a  point  where  the  inner  rails  were  five  feet  apart, 
to  wit,  at  a  point  about  thirty  feet  frcfai  the  switch  stand, 
would  laxik  only  six  inches  of  touching  at  the  top ;  and  plain- 
tiff avers  that  at  the  time  aforesaid,  to  wit,  half  pa^t  seven 
o'clock  in  the  evening  of  November  24th,  1897,  there  was  a 
box-car  standing  on  said  last  named  side  track  which  had 
been  negligently  left  by  a  conductor  of  one  of  defendant's 
preceding  trains  on  said  road  in  charge  of  the  same,  whose 
duty  it  was  to  place  said  car  far  enough  in  upon  said  side- 
track that  the  same  would  safely  clear  passing  trains,  so 
near  to  the  switch  stand,  or  connection  with  the  main  track, 
that  the  inner  rails  of  said  track  were  less  than  five  feet 
apart,  so  that  an  ordinary  box  car  in  passing  along  on  the 
main  track  would  come  within  six  inches  of  touching  it  at 
the  top ;  and  plaintiff  avers  that  at  said  time  last  aforesaid, 
while  engaged  as  aforesaid,  in  climbing  up  to  the  top  of  the 
car  which  he  had  just  uncoupled  from  the  engine,  and  while 
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on  the  ladder  on  the  side  of  the  car  next  to  said  box  car  on 
said  side-track,  unable  to  see  said  standing  box  car  on  account 
01  the  darkness  and  his  absorption  in  his  duties,  and  without 
any  knowledge  that  said  box  car  had  been  so  negligently 
left  aB  aforesaid,  and  without  any  fault  or  carelessness  what- 
ever on  his  part,  plaintiff  was  struck,  rolled  and  crushed 
between  the  car  he  was  on  as  aforesaid  and  the  car  standing 
on  said  side-track,  so  that  he  became  unconscious  and  fell 
to  the  ground ;  that  it  was  very  dark  at  that  time,  so  that 
plaintiff  could  not  see,  and  plaintiff  was  wholly  absorbed  in 
his  duties,  and  could  not  see  said  car  if  he  had  looked,  and 
<30uld  not  have  known  that  said  cars  would  come  dangerously 
near  together  if  he  had  seen  said  car  standing  on  said  side- 
track ;  and  plaintiff  avers  that  his  injuries  were  caused  solely 
by  the  fault  and  carelessness  of  the  defendant  and  of  its 
servants  and  employes  in  leaving  said  box  car  standing  on 
said  side-track  at  a  point  where  the  rails  were  only  five  feet 
apart  as  aforesaid,  and  inclined  as  aforesaid,  and  without 
any  fault  or  carelessness  of  plaintiff  whatever.  And  he 
avers  that  by  the  injuries  received  as  aforesaid  he  suffered 
great  pain  and  anguish  both  of  mind  and  body  ever  since, 
and  that  he  has  thereby  been  permanently  disabled  and  ren- 
dered unable  to  earn  a  living  for  himself  and  family,  to  his 
<lamage,"  etc. ;  wherefore,  etc. 

There  is  indication  in  the  briefs  for  the  appellee  that  his 
counsel  regard  the  complaint  as  sufficient  upon  either  of  two 
theories,  one  theory  being  that  tlie  injury  to  the  appellee  was 
caused  by  the  concurring  acts  of  negligence  of  his  employer 
and  of  his  fellow  servant,  the  employer's  negligence  con- 
sisting  in  the  construction  of  the  tracks  as  alleged,  and  that 
of  the  fellow  servant  consisting  in  the  leaving  of  the  box  car 
on  the  side-track  as  averred;  and  the  other  theory  being 
that  the  case  falls  within  the  provision  of  our  employer's 
liability  act  of  1893  (§7083  et  seq.  Bums  1894,  §7084 
Bums  Supp.  1897,  §5206s  Homer  1897),  making  the  em- 
ploying corporation,  except  municipal,  liable  for  damages 
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for  personal  injury  suffered  by  any  employe  while  in  its 
service,  the  employe  so  injured  being  in  the  exercise  of  due 
fSLTe  and  diligence,  "where  such  injury  was  caused  by  the 
negligence  of  any  person  in  the  service  of  such  corporation 
who  has  charge  of  any  signal,  telegraph  office,  switch  yard, 
shop,  round-house,  locomotive  engine  or  train  upon  a  rail- 
way.^' 

A  pleading  should  proceed  upon  some  definite  theory,  yet 
it  is  provided  by  our  code  that  a  complaint  shall  contain  a 
statement  of  the  facts  constituting  the  cause  of  action  in 
plain  and  concise  language,  without  repetition,  and  in  such 
manner  as  to  enable  a  person  of  common  imderstanding  to 
know  what  is  intended.  Inasmuch  as  the  employer's  lia- 
bility act  provides  for  the  recovery  of  damages  for  injuries 
caused  by  negligence  of  fellow  servants,  in  certain  instances, 
it  may  be  true  sometimes  that  a  statement  of  the  facts  as  they 
will  be  established  by  the  evidence  will  show  a  cause  of  action 
under  that  statute  and  also  show  facts  which  before  its 
enactment  would  have  entitled  an  injured  employe  to  dam- 
ages because  of  concurrent  negligence  of  the  employer  and 
of  the  injured  employe's  fellow  seiVant;  and  in  our  em- 
ployer's liability  act  it  is  provided  that  nothing  therein  shall 
be  construed  to  abridge  the  liability  under  existing  laws. 

If  it  can  be  ascertained  that  the  complaint  states  a  cause 
of  action  upon  any  theory,  it  will  not  be  needed,  in  deter- 
mining merely  the  question  as  to  the  sufficiency  of  the  plead- 
ing, to  determine  also  whether  or  not  it  shows  a  cause  of 
action  under  some  other  theory. 

A  side-track  running  out  from  a  main  track,  in  the  ordi- 
nary mode  of  proper  construction,  will  necessarily  at  some 
point  near  the  junction  be  too  near  to  the  main  traxxk  for  a 
car  wholly  upon  the  side-track  at  such  point  to  be  safely 
passed  by  a  car  upon  the  main  track.  We  could  not  say,  as 
a  matter  of  law,  that,  taking  into  account  the  needed  curva- 
ture of  the  trades  in  a  particular  situation,  a  construction 
ii^hich  would  not  permit  a  car  upon  the  main  track  to  pass  a 
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car  on  the  side-track,  unless  standing  further  in  than  thirty 
feet  from  the  junction  of  the  tracks,  or  the  switch  stand, 
without  danger  to  employes  in  the  performance  of  their 
proper  duties  at  that  place,  would  not  be  a  negligent  con- 
struction. 

The  complaint  states  it  to  have  been  the  duty  of  the  con- 
ductor who  left  the  car  upon  the  side-track  to  place  it  far 
enough  in  upon  that  track  safely  to  clear  passing  trains. 
It  is  inferable  that  the  side-track  was  a  safe  place,  with  ref- 
erence to  passing  trains,  for  the  placing  of  a  car,  except 
within  a  space  near  the  switch  stand,  w^iere  the  car  in  ques- 
tion was  left,  and  tliat  if  the  conductor  had  done  his  duty  he 
could  and  would  have  left  the  car  at  a  place  w^here  a  passing 
train  would  clear  it  without  danger.  The  car  was  left  where 
its  presence  was  dangerous  to  the  appellee  in  the  perform- 
ance of  his  duty ;  but  it  would  have  been  left  at  a  place  where 
without  regard  to  any  peculiarity  in  the  construction  of  the 
tracks,  he  would  have  been  free  from  such  danger,  if  the 
conductor  had  done  his  duty  under  his  employment  as  a 
servant  of  tlie  railroad  company.  We  need  not  determine 
whether  or  not  it  could  have  been  properly  found  by  a  jury, 
imder  all*  the  circumstances  that  might  appear  in  evidence, 
that  there  was  negligence  in  failing  so  to  construct  the  tracks 
as  to  make  it  safe  to  leave  a  car  within  the  designated  dis^ 
tance  from  the  switch  stand,  which  negligence  conjointly 
with  that  of  the  conductor  caused  the  injury.  The  appellee, 
near  the  close  of  his  complaint,  avers,  "that  his  injuries  were 
caused  solely  by  the  fault  and  carelessness  of  the  defendant 
and  its  servants  and  employes  in  leaving  said  box  car  stand- 
ing on  said  side-track  at  a  point  where  the  rails  were  only 
five  feet  apart  as  aforesaid,  and  inclined  as  aforesaid,  and 
without  any  fault  or  carelessness  of  plaintiff  whatever" ;  and 
the  negligence  in  so  leaving  the  box  car,  to  which  the  injuries 
are  thus  attributed,  is  in  the  fonner  part  of  the  complaint  al- 
leged to  have  been  the  negligence  of  a  conductor  of  one  of  the 
appellant's  preceding  trains  on  the  railroad  in  charge  of  the 
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same.  Notwithstanding  the  averment  of  negligence  of  the 
railroad  company  in  the  construction  of  the  tracks  in  de- 
scribing the  situation,  we  think,  having  reference  to  the 
concluding  averment  above  quoted,  we  may  properly  agree 
v/ith  counsel  for  the  appellant  that  the  complaint  proceeds 
under  the  employer's  liability  act. 

To  bring  a  case  within  the  meaning  of  the  terms  of  the 
portion  of  the  act  on  which  this  case  is  based,  and  to  make 
the  negligence  charged  available  in  the  action  against  the 
corporation,  it  must  have  been  the  negligence  of  some  person 
in  the  service  of  the  corporation,  "who  has  charge  of"  a 
("any'')  train  upon  a  railway,  and  the  injured  person  must 
have  been  an  employe  of  the  same  corporation,  the  injury 
having  been  suffered  by  him  while  in  its  service  and  in  the 
exercise  of  due  care  and  diligence ;  but  it  is  not  necessary 
that  the  injured  person  should  have  been  an  employe  upon 
or  connected  with  the  train  in  charge  of  the  person  to  whom 
the  negligence  is  attributed,  or  any  other  train,  or  subject  to 
the  orders  or  management  of  the  negligent  person,  or  that  the 
injury  should  have  been  inflicted  by  a  train,  in  motion  or 
otherwise,  or  that  the  injury  should  have  been  coincident 
with  the  negligent  act  or  omission  or  immediately  there- 
after, or  that  the  injury  should  have  occurred  while  the 
person  to  whom  negligence  is  attributed  had  charge  of  the 
train.  The  negligence,  however,  must  occur  while  tlie  per- 
son to  whom  it  is  attributed  "has  charge",  and  must  be  neg- 
ligence in  his  service  of  having  charge  of  a  train  upon  a 
railway.  It  must  be  negligence  in  the  exercise  of  the  duty 
of  having  charge  of  a  trai^  upon  a  railway.  Mere  lapse  of 
time,  however,  will  not  prevent  liability  of  the  corporation, 
which  will  be  complete  if  negligence  be  shown  on  the  part  of 
a  person  for  whom  the  corporation  was  at  the  time  thereof 
responsible  and  damage  of  which  it  can  properly  be  said  the 
negligent  act  or  omission  was  the  proximate  cause. 

Aside  from  the  averments  relating  to  the  negligent  con- 
struction of  the  tracks  in  the  complaint  before  us,  the  case  is 
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much  like  Dacey  v.  Old  Colorvy  B.  Co.,  153  Maj9s.  112,  26 
K".  E.  437,  where  the  action  was  under  the  employer's  lia- 
bility act  to  recover  for  personal  injuries  to  one  employed 
by  the  railroad  company,  suffered  while  he  was  in  the  exer- 
cise of  due  care,  through  the  alleged  negligence  of  a  person 
in  the  service  of  the  defendant  who  had  charge  of  a  loco- 
motive engine  or  train  upon  its  railroad,  in  leaving  a  car 
standing  so  near  a  moving  train  which  the  injured  employe 
was  getting  upon  that  there  was  not  sufficient  room  for  his- 
body  to  pass,  and  he  was  injured  by  coming  in  oontact  with 
the  stationary  car.  The  statute  gave  the  right  of  action  for 
a  personal  injury  caused  by  "the  negligence  of  any  person  in 
the  service  of  the  employer  who  has  the  charge  or  control  of 
gjjy  *  »  *  locomotive  engine  or  train  upon  a  rail- 
road." It  was  said,  per  Knowlton,  J.,  "If  there  was  negli- 
gence in  leaving  the  car  where  it  stood  [which  under  the 
circumstances  of  the  case,  it  was  held,  was  a  proper  ques- 
tion for  the  jury]  the  jury  might  have  found  that  it  was  the 
negligence  of  the  person  in  charge  of  the  train  of  which  the 
car  was  a  part  when  it  was  left"  See,  also,  Kansas  City, 
etc.,  R.  Co.  V.  Burton,  97  Ala.  240,  12  South.  88. 

It  is  pointed  out  by  counsel  that,  while  the  complaint 
shows  that  the  appellee  had  been  in  service  as  a  brakeman 
for  the  appellant  for  two  years,  it  is  not  alleged  that  he  did 
not  know  of  tlie  condition  of  the  track  at  tlie  place  in  ques- 
tion ;  and  it  is  stated  by  coimsel  that  in  tlie  absence  of  any 
averment  that  appellee  did  not  know  and  had  not  opportunity 
to  know  of  the  unsafe  condition  of  the  premises,  he  can  not 
recover  for  injuries  sustained  by  ^•eason  of  such  unsafe  con- 
dition. The  authorities  do  not  warrant  so  broad  a  proposi- 
tion concerning  a  complaint  of  the  employe  against  the  em- 
ployer for  personal  injury  through  negligence  in  any  case* 
It  is  never  necessary  in  such  case  for  the  injured  employe  to 
allege  that  he  had  not  opportunity  of  knowing  the  imsafe 
condition  of  the  premises. 

An  employe  can  not  be  said  to  assume  the  risk  of  working 
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with  a  defective  appliance  or  in  an  unsafe  place,  merely 
because  he  has  actual  or  imputed  knowledge  of  the  condition 
of  things ;  he  must  also  be  chargeable  with  knowledge  that 
danger  exists  in  such  condition.  In  his  complaint  he  must, 
in  the  ordinary  common-law  action,  negative  knowledge  on 
his  part  of  the  want  of  safety  or  want  of  knowledge  of  the 
defective  condition,*  but  he  need  not  aver  or  show  by  the  al- 
legation of  facts  that  he  had  no  means  or  was  without  oppor- 
tunity to  ascertain  the  defect  or  the  danger.  It  is  enough 
to  aver  want  of  knowledge  of  the  defect  or  want  of  knowledge 
of  the  danger. 

In  Louisville,  etc.,  B.  Co.  v.  Sandford,  117  Ind.  265,  it 
is  said :  "Employes  assume  all  the  ordinary  risks  incident 
to  the  employment,  but  they  assume  no  extraordinary  risks 
caused  by  the  employer's  breach  of  duty,  unless  they  have 
knowledge  of  the  unusual  danger  caused  by  the  breach,  and 
voluntarily  continue  in  the  company's  employment.  *  *  * 
The  knowledge  of  the  danger  adds  it  as  one  of  the  incidents 
of  the  emplojTnent  which  the  employe  assumes.''  The  com- 
plaint in  that  case  was  held  insufBcient  for  want  of  an  aver- 
ment that  the  intestate  was  ignorant  of  the  unsafe  condition 
of  the  bridge. 

In  Louisville,  etc.,  R.  Co.  v.  Corps,  124  Ind.  427,  8  L.  R. 
A.  636,  it  was  said :  "In  order  to  make  a  good  complaint^ 
in  such  cases  as  this,  it  is  essential  that  it  should  be  averred 
that  the  plaintiff  had  no  knowledge  of  the  danger,  since  if 
he  did  have  knowledge  and  voluntarily  continued  in  the 
master's  service,  he  is  deemed  to  have  assumed  the  risk  as 
an  incident  of  his  service." 

In  Ohio,  etc,  R.  Co.  v.  Pearcy,  128  Ind.  197,  it  was 
said  that  the  employe  had  the  right  to  proceed^  to  use  the 
appliances  for  the  operation,  running,  and  management  of 
the  train,  "relying  upon  the  master  having  discharged  his 
duty  and  provided  safe  appliances  without  stopping  to  in- 
vestigate the  sufficiency  or  soundness  of  the  appliances,  un- 
less the  defect  was  so  apparent  as  to  convey  to  him  its  unsafe 
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and  dangerous  condition  upon  his  approach  without  investi- 
gation." In  the  complaint  in  that  case  it  was  said,  that  the 
"unsafe  and  defective  condition  of"  the  appliance  was  un- 
hiown  to  the  intestate.  This  was  held  to  be  sufficient,  and  it 
wa&  said  not  to  be  necessary  in  a  suit  for  damages  by  an  em- 
ploye against  the  employer  to  aver  in  the  complaint  facts 
showing  affirmatively  that  the  employe  had  no  means  of 
ascertaining  the  defect.  See,  also,  Evansville,  etc.,  R.  Co. 
V.  Duel,  134  Ind.  156;  Cleveland,  etc.,  R.  Co.  v.  Parker, 
154  Ind.  153. 

In  Consolidated  Stone  Co.  v.  Summit,  152  Ind.  297,  it  is 
said:  "While  an  employe  assumes  the  risk  from  obvious 
defects  or  dangers,  open  to  ordinary  careful  observation,  op 
such  as  would  be  known  by  the  exorcise  of  ordinary  care 
*  *  *  yet  it  is  only  necessary  to  allege  that  he  did  not 
know  of  such  defect  or  danger ;  and  such  allegation  not  only 
repels  actual  knowledge,  but  any  implied  knowledge." 

What  we  have  said  in  response  to  the  objection  now  under 
observation  is  applicable  to  a  complaint  in  an  ordinary  action 
at  common  law  by  an  employe  against  his  employer  for 
personal  injury  occasioned  by  the  negligence  of  the  employer 
through  a  dangerous  defect  against  which  it  is  the  duty  of 
the  master  to  provide  unless  the  risk  of  the  danger  has  been 
assumed  by  the  employe.  The  denial  of  knowledge  is  re- 
quired for  the  purpose  of  showing  the  danger  to  be  one  the 
risk  of  which  was  not  assumed  by  the  employe.  At  common 
law,  the  negligence  of  fellow  servants  is  one  of  the  ordinary 
risks  assumed  by  the  employe,  and  it  would  be  unavailing 
to  deny  knowledge  of  danger  occasioned  by  the  negligence 
of  a  fellow  servant  and  not  by  negligence  of  the  employer. 
It  would  be  but  an  attempt  to  deny  an  assumption  of  risk 
which  the  law  presumes  as  an  implied  stipulation  in  the 
contract  of  the  master  and  servant,  an  implied  agreement 
arising  out  of  the  contractual  relation  of  the  parties.  The 
right  of  action  asserted  in  the  case  at  bar  is  one  given  by 
statute,  and  one  which  could  not  exist  without  the  statute. 
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It  is  for  an  injury  occasioned  by  the  negligence  of  a  fellow 
servant,  and  not  for  an  injury  caused  by  the  negligence  of 
the  master  in  supplying  a  place  or  appliance  not  reasonably 
safe,  or  suffered  by  reason  of  a  defect  in  the  condition  of 
ways,  works,  plant,  tools,  or  machinery,  the  result  of  negli- 
gence of  the  corporation  or  of  a  person  entrusted  by  it  with 
the  duty  of  keeping  such  ways,  works,  etc.,  in  proper  condi- 
tion. The  conditions  produced  by  the  fellow  servant^s  negli- 
gence rendered  the  performance  of  the  injured  employe's 
duty  dangerous.  He  was  injured  while  in  the  line  of  his 
duty,  through  the  negligence  of  one  for  the  consequences  of 
whose  negligence  the  statute  makes  the  employer  responsible ; 
and  this  is  an  action  to  hold  the  employer  to  his  statutory 
responsibility  for  the  negligence  of  his  servant,  under  par- 
ticular specified  circumstances.  The  statute  declares  that 
the  corporation  shall  be  liable  for  damages  for  personal 
injury  suffered  by  any  employe  while  in  its  service,  the 
employe  so  injured  being  in  the  exercise  of  due  oare  and 
diligence,  in  specified  cases,  the  one  here  involved  being 
where  the  injury  was  caused  by  the  negligence  of  a  person 
in  the  service  of  such  corporation  who  had  charge  of  a  train 
upon  a  railway. 

The  injured  employe,  by  the  terms  of  the  statute,  must 
have  been  in  the  exercise  of  due  care  and  diligence,  but  how 
far,  if  at  all,  the  rules  of  pleading  in  the  common-law  ac- 
tion of  the  servant  for  negligence  of  the  master  are  to  be 
modified,  in  relation  to  the  assumption  of  risk,  need  not  be 
decided  in  this  connection ;  for  it  is  shown  in  the  complaint 
that  tlie  injured  employe  had  no  knowledge  of  the  danger 
and  could  not  have  knowledge  thereof,  under  the  circum- 
stances. The  condition  of  the  track  was  not  in  itself  danger- 
ous. It  was  the  presence  of  the  car  upon  the  side-track  that 
made  the  danger  and  caused  the  injur^%  and  of  that  condi- 
tion the  appellee  was  shown  to  be  excusably  ignorant.  The 
pleading  in  this  regard  was  sufficient  to  satisfy  the  require- 
ments of  a  common-law  action  for  negligence  in  providing 
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an  unsafe  place  to  work,  and  nothing  more  definite  could  be 
requisite  in  this  statutory  action  for  negligence  of  a  fellow 
servant. 

Some  objection  is  raised  in  argument  on  the  ground  that 
while  the  pleading  shows  the  distance  between  the  tops  of 
the  cars  and  between  the  tracks,  it  is  not  stated  that  the 
appellee  was  at  the  top  of  the  car  when  struck.  The  form  of 
the  cars  mentioned  in  the  pleading  is  sui&ciently  indicated,  • 
and  it  is  shown  that  they  inclined  toward  each  other,  and 
that  while  the  appellee  was  climbing  to  the  top  of  his  car 
upon  the  ladder  on  its  side  he  was  struck  and  rolled  and 
crushed  between  the  cars  because  of  their  nearness  to  eadi 
other.  The  appellant  was  sufficiently  apprised  of  the  con- 
dition of  the  cars  and  of  the  situation  of  the  appellee,  and 
it  is  not  surprising  that  no  wish  was  expressed  to  have  the 
pleading  made  more  definite  and  specific  in  this  regard. 

It  is  assumed  in  argument  that  the  opportunity  of  the 
appellee  to  know  the  danger  was  as  good  as  that  of  the  con- 
ductor, and  it'  is  contended  that  as  it  is  alleged  that  the  ap- 
pellee could  not  know  the  dangerous  conditions,  therefore 
the  conductor  could  not  be  regarded  as  negligent.  The  situ- 
ations and  opportunities  for  knowledge  of  the  danger  of  the 
two  employes  are  not  shown  to  have  been  alike.  In  this 
connection  it  would  be  proper  to  consider,  also,  that  it  was 
the  duty  of  the  conductor  to  see  to  it  that  the  car  was  safely 
in  upon  the  side-track;  he  would  be  negligent  not  to  do  so. 
Such  duty  of  inspection  of  the  situation  and  position  of  the 
car  on  the  side-track  did  not  rest  upon  the  appellee,  who  had " 
the  right  to  assume  that  the  place  had  not  been  negligently 
left  unsafe  for  the  proper  and  careful  performance  of  his 
service  there. 

There  is  in  the  brief  of  counsel  for  the  appellant  an  ex- 
pression of  dissatisfaction  with  a  decision  of  the  Supreme 
Court,  in  a  case  not  named  by  counsel,  upon  the  question  as 
to  the  constitutionality  of  our  employer's  liability  act 

The  Supreme  Court  transferred  the  case  at  bar  to  this 
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court,  presumably  being  of  the  opinion  that  no  question  of 
constitutional  law  is  so  presented  as  to  require  a  decision 
thereon.  We  are  of  the  opinion  that  the  complaint  stated 
facts  -sufficient  to  constitute  a  cause  of  action. 

There  has  been  some  discussion  of  an  assignment  of  error 
in  overruling  the  appellant's  motion  for  an  instruction  to  the 
jury  to  return  a  verdict  in  favor  of  the  appellant.  This  al- 
leged error  does  not  appear  to  have  been  made  a  cause  in  the 
appellant's  motion  for  a  new  trial.  Such  a  matter  should  be 
6tated  as  a  cause  in  a  motion  for  a  new  trial,  and  should  be 
presented  to  this  court  under  an  assignment  of  error  in  over- 
ruling the  motion  for  a  new  trial ;  it  cannot  receive  consider- 
ation when  it  is  sought  to  present  it  here  by  independent 
assignment  of  error  only. 

We  do  not  find  occasion  for  disturbing  the  result  reached 
in  the  trial  court  because  of  insufficiencv  of  the  evidence  or 
for  error  in  the  giving  or  the  refusal  of  instructions  to  the 
jury.  To  refer  more  particularly  to  these  matters  would 
seem  to  be  a  lengthening  of  this  opinion  for  no  useful  pur- 
pose. 

Judgment  affirmed. 


Brown  v.  Graham. 


{So.  8,029.    Filed  Jane  6, 1901.    Rehearing  denied  October  24, 1901. 

Transfer  denied  November  26,  1901.  ] 

AfpbaIj  and  Error. — Justices  of  the  Peace. — Judgments  Less  than  f60, 
— Reserved  Questums  of  Zaw.— Section  642  Bums  1901,  which  pro- 
Tides  a  manner  of  presenting  to  the  appellate  tribunal  under  cer- 
tain conditions,  reserved  questions  of  law,  without  bringing  up 
the  whole  record,  applies  to  cases  appealable  in  the  first  instance, 
and  not  to  cases  which  §644  Bums  1901  makes  unapi)ealable. 

From  Johnson  Circuit  Court;  W.  J.  Buckingham^ 
Judge. 

Action  by  James  F.  Brown  against  John  Graham. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Appeal 
dismissed, 

L.  E,  Bitcheyy  for  appellant. 

S.  M.  Miller  and  H.  C.  Bamett^  for  appellee. 
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Wiley,  P.  J.— AppeUant  was  plaintiff  below  and  com- 
menced his  action  against  appellee  before  a  justice  of  the 
peace,  and  the  only  question  involved  was  the  recovery  of 
money.  The  amount  of  the  recovery  for  which  judgment 
was  demanded,  exclusive  of  interest  and  costs,  did  not  ex- 
ceed $50.  On  appeal  to  the  circuit  court,  where  the  case 
was  tried  by  the  court,  appellant  was  defeated,  and  judg- 
ment rendered  against  him  for  costs.  From  such  judgment 
appellant  prosecutes  this  appeal.  ' 

Appellee  has  interposed  a  motion  to  dismiss  the  appeal  on 
the  ground  that  the  amount  in  controversy,  exclusive  of  in- 
terest and-  costs,  does  not  exceed  $60.  By  §644  Bums  1901, 
appeals  from  final  judgments  originating  before  a  justice  of 
the  peace,  where  the  amount  in  controversy,  exclusive  of 
interest  and  costs,  does  not  exceed  $50,  are  prohibited. 
There  is  an  exception  made  by  the  statute  to  this  rule,  but  it 
has  no  application  here. 

Appellant  concedes  that  under  this  section  of  the  statute, 
the  amount  in  controversy,  exclusive  of  interest  and  costs, 
not  exceeding  $50,  this  court  is  without  jurisdiction  to  en- 
tertain the  appeal ;  but  insists  that  the  appeal  is  prosecuted 
under  §642  Bums  1901,  whereby  it  is  sought  to  present  by 
the  record  a  reserved  question  of  law. 

If  we  concede  that  the  record  properly  presents  a  reserved 
question  of  law,  under  the  section  of  the  statute  last  cited, 
we  are  clearly  of  the  opinion  that  such  section  does  not  apply 
to  cases  originating  before  a  justice  of  the  peace  where  an 
appeal  does  not  lie  by  reason  of  the  amount  in  controversy. 
Section  642,  supra,  provides  for  presenting  to  the  appellate 
tribunal  under  certain  conditions  reserve<^l  questions  of  law, 
without  bringing  up  the  whole  record ;  but  it  must  be  held 
to  apply  to  cases  appealable  in  the  first  instance,  and  not  to 
cases  which  §644,  supra,  makes  unappealable. 

It  is  evident  that  the  legislature  enacted  §644  for  the  pur- 
pose of  cutting  off  appeals  in  case^  where  the  only  question 
involved  was  the  recovery  of  insignificant  sums  of  money. 
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To  put  the  construction  upon  §642,  supra,  for  which  appel- 
lant contends,  would  make  nugatory  §644,  supra;  for  in 
every  case  originating  before  a  justice  of  the  peace,  either 
party  could  reserve  a  question  of  law  and  prosecute  an  appeal 
to  the  Supreme  Court  or  Appellate  Court  solely  upon  such 
reserved  question  of  law.  It  is  plain,  therefore,  as  above 
stated,  that  §642,  supra^  is  only  applicable  to  appeals  that 
may  be  taken  in  the  first  instance  from  all  final  judgments 
from  circuit  and  superior  courts,  and  does  not  apply  to  the 
exception  in  the  statute  prohibiting  appeals  originating 
before  a  justice  of  the  peace  where  the  amount  in  contro- 
versy, exclusive  of  interest  and  costs,  does  not  exceed  $50. 
Appeal  dismissed. 


McLaughlin  v.  Wisler  et  al. 

[No.  3,928.    Filed  December  10,  1901.] 

iNTOXiOATiNa  Liquors. — License, — Remonstrance. — ^Where  an  appli- 
cant for  a  license  to  sell  intoxicating  liquor  published  a  notice  of 
his  intention  to  apply  for  a  license  at  the  December  session  of  the 
board  of  commissioners  and  made  no  application  at  snch  session, 
but  pnblished  another  notice  in  December  of  his  intention  to  ap- 
ply for  a  license  at  the  following  January  session,  a  remonstrance 
filed  three  days  before  the  December  session  is  available  to  defeat 
the  application  made  at  the  January  session. 

From  Elkhart  Circuit  Court ;  E.  E.  Mummert^  Special 
J'udge. 

Application  by  George  W.  McLaughlin  for  a  license  to 
.sell  intoxicating  liquors,  and  O.  P.  Wisler  and  others  filed 
a  remonstrance.  From  a  judgment  affirming  the  action 
of  the  board  of  commissioners  refusing  a  license,  the  ap- 
plicant appeals.    Affirmed. 

H.  C.  Dodge^  for  appellant. 

Anthony  Deahlemd  Benj.  F.  Deahl,  for  appellees. 

Black,  J. — The  appellant  was  an  applicant  for  license  to 
sell  intoxicating  liquors,  and  the  appellees  were  remon- 
strants.   The  appellant  on  the  8th  of  November,  1899,  pub- 
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lished  a  notice  of  his  intention  to  apply  for  a  license  at  the 
next  regular  session  of  the  board  of  county  commissioners, 
the  December  term,  1899,  commencing  on  the  first  Monday 
of  December,  1899,  being  the  4th  day  of  that  month.  On 
the  1st  of  December,  1899,  a  remonstrance  signed  by  a  ma- 
jority of  the  legal  voters  of  the  township  was  filed  in  the 
office  of  the  county  auditor.  The  appellant  did  not  in  fact 
make  any  application  at  the  December  session  of  the  board 
of  commissioners,  but  on  the  6th  of  December,  1899,  for 
the  purpose,  it  would  seem,  of  evading  the  remonstrance,  he 
published  another  notice  of  his  intention  to  apply  at  the 
next  regular  session  of  the  board,  the  January,  1900,  ses- 
sion, commencing  on  the  first  Monday  of  January,  1900,  for 
license  to  sell  at  the  same  place  as  that  specified  in  the  for- 
mer notice.  On  the  1st  of  January,  1900,  the  appellant 
filed  his  application  with  the  county  auditor,  and  on  the  first 
Monday  of  January,  1900,  he  appeared  before  the  board 
of  commissioners,  and  made  proof  of  his  qualifications  for 
a  license.  The  remonstrance  filed,  as  above  stated,  on 
the  1st  of  December,  1899,  before  the  second  publication  of 
notice,  was  interposed,  and  thereupon  the  board  refused  to 
grant  a  license.  On  appeal  to  the  court  below  the  same  re- 
sult was  reached. 

It  is  conceded  by  the  appellant  that  the  remonstrance 
contained  the  names  of  the  requisite  number  of  voters,  and 
that  if  filed  at  a  proper  time  it  was  sufficient  to  bar  the 
application ;  and  the  only  question  here  is  whether  or  not  a 
remonstrance  so  filed  three  days  before  the  December  ses- 
sion of  the  board  of  commissioners  is  available  to  defeat  an 
application  for  license  made  at  the  succeeding  January 
session. 

The  person  desiring  to  obtain  a  license  to  sell  intoxicating 
liquors  must  publish  a  notice  stating  the  precise  location  of 
the  premises  in  which  he  desires  to  sell,  etc.,  "at  least 
twenty  days  before  the  meeting  of  the  board  at  which 
the  applicant  intends  to  apply  for  a  license,^^    §7278  Burns 
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1901.  The  board  of  commiflsioners,  "at  such  term,"  shall 
grant  a  Ucense  to  such  applicant,  "upon  his  giving  bond," 
etc.  §7279  Burns  1901.  In  §§7283a,  7283b  Bums  1901, 
are  certain  requirements  as  to  the  contents  of  the  applica- 
tion for  license. 

In  §7283i  Btms  1901,  it  is  provided:  "If,  three  days 
before  any  regular  session  of  the  board  of  commissioners 
of  any  county  a  remonstrance  in  writing,  signed  by  a  ma- 
jority of  the  legal  voters  of  any  township  or  ward  in  any 
city  situated  in  said  county  shall  be  filed  with  the  auditor  of 
the  county  against  the  granting  of  a  license  to  any  applicant 
for  the  sale  of  spirituous,  vinous,  malt  or  other  intoxicating 
liquors  under  the  law  of  the  State  of  Indiana,  with  the 
privilege  of  allowing  the  same  to  be  drunk  on  the  premises 
where  sold  within  the  limits  of  said  township,  or  city  ward 
it  shall  be  unlawful  thereafter  for  such  board  of  commis- 
sioners to  grant  such  license  to  such  applicant  therefor  dur- 
ing the  period  of  two  years  from  the  date  of  the  filing  of 
such  remonstrance." 

To  be  an  applicant  one  must  make  an  application  at  a 
meeting  of  the  board  of  commissioners.  The  published 
notice  to  the  citizens  is  not  an  application,  and  the  publica- 
tion of  the  notice  by  one  who  "intends  to  apply  for  a 
license"  does  not  make  him  an  actual  applicant.  This  was 
illustrated  in  the  appellant's  conduct  in  failing  to  apply  at 
the  term  next  following  his  first  publication,  and  in  making 
publication  again  and  then  actually  applying  at  a  succeeding 
term.  It  can  not  be  certainly  known  that  one  who  publishes 
notice  will  be  an  applicant  at  the  next  term  or  at  any  term. 
The  remonstrance  must  be  prepared  and  filed  before  the 
term  at  which  the  seeker  for  a  license  becomes  an  applicant 
by  presentation  of  an  application. 

If  the  remonstrance  be  filed  with  the  auditor  three  days 
before  any  regular  session  against  the  granting  of  a  license 
to  any  applicant,  it  is  unlawful  thereafter  for  the  board  to 
grant  a  license  to  such  applicant  (that  is,  him  against  whom 
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remonstrance  has  been  so  made)  during  a  period  of  two 
years  from  the  date  of  the  filing  of  the  remonstrance. 

In  order  that  the  remonstrance  may  have  such  effect  at  a 
session  of  the  board  at  which  an  application  is  presented, 
it  is  not  necessary,  under  the  terms  of  the  statute,  that 
there  should  have  been  any  publication  of  notice  by  the  ap- 
plicant before  the  filing  of  the  remonstrance.  No  reference 
is  made  to  the  notice  in  connection  with  the  provisions  re- 
lating to  the  remonstrance.  The  remonstrance,  to  be  effec- 
tive, must  have  been  on  file  three  davs  before  the  session 
at  which  the  applicant  against  whom  it  is  directed  makes  ap- 
plication. 

A  remonstrance  under  the  statute  may  be  directed 
against  a  person  who  at  the  time  of  the  filing  thereof  has 
not  given  any  notice.  It  is  the  intention  of  the  statute 
to  enable  the  citizens  to  prevent  for  two  years  the  person 
against  whom  they  remonstrate  from  obtaining  a  license  to 
fiell  in  the  township  or  city  ward ;  and  if  they  file  the  remon- 
strance before  he  makes  application,  he  can  not  obtain  a 
license  for  two  years  after  the  filing  of  the  remonstrance, 
unless  it  was  not  on  file  as  long  as  three  days  before  the 
session  at  which  he  applies. 

.  What  might  be  the  proper  effect  to  be  given  to  the  with- 
drawal or  the  attempted  withdrawal  of  the  remonstrance, 
or  of  any  of  the  signatures  thereto,  before  the  session  at 
which  the  application  is  actually  made  is  not  a  question 
before  us.  Here,  the  remonstrance  against  the  particular 
person  who  applied  was  on  file  three  days  before  the  ses- 
sion at  which  he  became  an  applicant,  there  having  been  no 
attempt  to  withdraw. 

The  remonstrance,  which  it  is  not  denied  would  have 
defeated  an  application  of  the  appellant  at  the  December 
session,  if  made,  remained  effective  to  prevent  the  granting 
of  a  license  to  him  for  two  years  from  the  time  of  the  filing 
of  the  remonstrance. 

Judgment  affirmed. 
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Hartman  et  al.  v.  International  Building 

AND  Loan  Association. 

[No.  4,046.    Filed  December  10,  1901.] 

BuiLDiNO  AND  LoAN  ASSOCIATIONS.— Jf^orecZowtre  of  Mortgage.^FdUe 
BtpresenUUioru. — Fraud, — ^An  answer  alleging  that  the  officers  and 
agents  of  plaintiff  bnilding  and  loan  association  falsely  rejire- 
sented  to  defendant  that  if  he  would  become  a  member  of  the 
association,  contract  the  loan,  and  pay  the  dnes,  interest  and  pre- 
minms,  the  bond  and  mortgage  would  be  paid  and  canceled  by  a 
specified  nnmber  of  payments,  constitutes  a  good  defense  to  an 
action  to  foreclose  such  mortgage,  after  the  member  had  made 
the  specified  nnmber  of  payments,  where  the  bond  is  susceptible 
of  the  construction  given  it  in  the  representations  made  by 
plaintiff. 

From  Delaware  Circuit  Court ;  Joseph  G.  Leffler,  Judge. 

Suit  by  the  International  Building  and  Loan  Associa- 
tion against  Preston  8.  Hartman  and  others  to  foreclose 
a  mortgage.  From  a  judgment  for  plaintiff,  defendants 
appeal.    Reversed, 

Theodore  Shockney,  C.  H.  Shockney  and  J.  Shockney^  for 
appellants. 

0.  Hi  Adair  and  J.  F.  LaFollettey  for  appellee. 

Robinson,  J. — The  question  presented  by  this  appeal  is 
the  sufficiency  of  an  answer  to  a  complaint  by  appellee 
asking  judgment  on  a  bond  for  $800  and  the  foreclosure 
of  a  mortgage.  This  answer  alleges  substantially  that 
appellant  is  a  member  of  appellee  association,  and  that 
for  the  purpose  of  inducing  him  to  become  such  member, 
and  to  execute  the  bond  and  mortgage  sued  on,  appellee, 
its  officers,  servants  and  agents  falsely  and  fraudulently 
represented  to  him  that  if  he  would  become  a  member 
and  shareholder  and  subscribe  for  eight  shares  of  stock 
of  the  face  value  of  $100  each,  and  pay  appellee  seventy- 
five  cents  per  share  monthly  in  advance  for  seventy-two 
months,  at  the  end  of  that  time  it  would  pay  him  $800; 
that  believing  such  representations  to  be  true,  and  hav- 
VoL.  28—5 
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ing  no  other  means  of  information,  and  wholly  relying 
upon  such  representations,  he  Ucame  a  member,  and  prior 
to  the  bringing  of  _  this  action  he  had  made  the  seventy- 
two  payments.  It  is  further  alleged  that  to  induce  him  to 
execute  the  bond  and  mortgage,  appellee  fraudulently  rep- 
resented that  if  he  would  surrender  his  stock  and  would  pay, 
monthly,  seventy-two  months,  seventy-^ve  cents  per  share, 
and  five  per  cent,  interest  and  five  per  cent,  premium,  that 
the  debt  would  be  thereby  fully  paid  and  the  bond  and  mort- 
gage would  be  canceled,  and  that  he  would  be  relieved  from 
any  further  liability  thereon ;  that  appellee's  agents  exhib- 
ited to  him  printed  leaflets  and  circulars  issued  by  appellee 
explaining  the  language  and  meaning  of  the  bond  and  mort- 
gage to  be  that  such  payments  for  such  period  would 
discharge,  pay,  and  satisfy  the  bond  and  mortgage,  and 
discharge  him  from  liability  thereon;  that  believing 
such  representations  and  such  explanations  so  made  to 
be  true  and  wholly  relying  on  them,  and  having  no  other 
means  of  knowing  their  truth  or  falsity  he  executed  the 
bond  and  mortgage ;  that  before  the  bringing  of  this  action 
he  had  made  the  payments  for  the  seventy-two  months  as 
above  stipulated,  and  had  paid  appellee  thereon  $1,090; 
that  if  he  had  not  believed  the  false  and  fraudulent  repre- 
sentations so  made,  and  the  explanations  in  such  leaflets 
and  circulars,  he  would  not  have  become  a  member  and 
would  not  have  executed  the  bond  and  mortgage ;  that  all  of 
such  representations  so  made  by  appellee  and  its  agents 
were  false  and  fraudulent  as  they  at  the  time  well  knew.  It 
is  further  averred  that  at  the  end  of  the  seventy-two  months, 
and  prior  to  the  bringing  of  this  action,  appellant  had  fully 
paid  and  satisfied  the  debt  sued  on,  and  demanded  a  release 
and  cancelation  of  the  bond  and  mortgage,  and  then  first 
learned  that  such  representations  so  made  to  him  were  false 
and  fraudulent. 

A  false  representation  by  one  of  the  parties  to  a  contract 
does  not  necessarily  put  the  other  on  inquiry  as  to  its  truth. 
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If  a  party  makes  a  statement  of  a  material  fact,  which  he 
knows  to  be  untrue,  for  the  purpose  of  inducing  the  other 
party  to  act  and  the  one  to  whom  it  is  made  believes  it  to 
be  true  and  relies  and  acts  upon  it,  the  party  making  the 
statement  is  guilty  of  actual  fraud.  Frenzel  v.  Miller^  37 
Ind.  1,  10  Am.  Rep.  62 ;  2  Pomero/s  Eq.  (2nd  ed.),  §876, 
And  ad  a  general  rule  such  misrepreeentation  must  relate 
to  some  existing  fact.  Bennett  v.  Mclntire,  121  Ind.  231, 
6  L.  R.  A.  736.  A  statement  of  intention  merely,  or  simply 
the  expression  of  an  opinion  held  by  the  party  making  it, 
can  not  be  a  misrepresentation  amounting  to  fraud.  A  party 
to  whom  an  opinion  is  expressed  is  presumed  to  be  equally 
able  to  form  his  own  opinion,  and  the  expression  of  an  inten- 
tion is  no  more  in  effect  than  a  statement  that  a  preseoit  opin- 
ion exists.  In  neither  case  is  there  any  affirmation  of  any 
external  fact.  But,  as  is  said  in  2  Pomeroy's  Eq.  (2nd.  ed.) 
§877,  "That  the  /acf,  however,  concerning  which  the  state- 
ment is  made  is  future  does  not  of  itself  prevent  the  misrep- 
resentation f rpm  being  fraudulent.  The  statement  of  matter 
in  the  future,  if  affirmed  as  a  facty  may  amount  to  a  fraudu- 
lent misrepresentation,  as  well  as  a  statement  of  a  fact  as 
existing  at  present."  See,  also,  2  Pomeroy's  Eq.  (2nd.  ed.) 
§878  et  seq. 

In  the  case  at  bar  it  is  alleged  that  appellee  falsely  repre- 
sented to  appellant  that  if  he  would  become  a  member  of 
the  association  and  contract  the  loan  and  pay  the  dues,  in- 
terest, and  premiums,  the  bond  and  mortgage  would  be  paid 
and  canceled  by  a  specified  number  of  payments.  The 
statements  made  to  appellant  were  not  merely  statements 
of  what  appellee  had  an  intention  of  doing,  nor  were  they 
simply  the  expression  of  an  opinion  that  a  certain  specified 
number  of  monthly  payments  would  satisfy  the  bond  and 
mortgage,  but  the  representation  made  was  that  of  a  fact, 
and,  although  it  was  of  a  matter  in  the  future,  having 
proved  to  be  false,  the  rights  of  the  injured  party  relying 
uj)on  it  are  not  different  from  those  growing  out  of  the  mis- 
representation of  a  present  fact. 
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It  can  not  be  said  that  appellant  hkd  no  right  to  rely  upon 
such  statements  after  he  had  signed  the  bond  and  mortgage. 
The  condition  in  the  bond  is  that  if  appellant  should  pay 
the  appellee  the  "sum  of  a  loan  of  $800  this  day  to  him 
made,  on  or  before  the  maturity  of  the  shares  herein 
pledged  as  collateral  security,"  and  five  per  cent,  per  an- 
num interest  and  five  per  cent,  per  annum  premium,  pay- 
able monthly,  and  seventy-five  cents  per  share  monthly,  as 
dues,  and  perform  the  covenants  of  the  mortgage  given  to 
secure  the  bond,  then  the  bond  to  be  void.  There  are  no 
additional  conditions  in  the  mortgage  as  to  the  payments  to 
be  made  or  the  maturity  of  the  stock. 

The  fraud  consisted  of  the  false  representations  respect- 
ing the  cost  of  the  loan,  rather  than  misrepresentations  as 
to  the  contents  of  the  bond  and  mortgage.  The  bond  could 
have  been  expressed  by  appellant  in  language  plain  enough 
that  a  person  signing  it  must  have  known  exactly  what  it 
meant.  The  representations  charged  to  have  been  made 
were  not  inconsistent  with  a  reasonable  construction  of  the 
condition  named  in  the  bond,  but  the  bond  is  susceptible 
of  the  construction  given  it  in  the  representations  made  by 
appellee.  No  by-law  is  set  out  in  the  pleadings  to  aid  in  its 
construction,  and  no  reference  is  made  to  any  by-law  in 
either  the  bond  or  mortgage.  Appellant  was  told  that  if 
he  would  take  the  stock,  and  make  the  specified  payments, 
appellee  would  pay  him  $800,  and  that  if  he  would  execute 
the  bond,  and  make  the  specified  payments,  the  debt  would 
be  thereby  paid.  The  bond  simply  told  him  that  he  was  to 
pay  $800  on  or  before  the  maturity  of  the  stock  by  monthly 
payments.  The  bond  and  mortgage  do  not  in  and  of  them- 
selves necessarily  charge  him  with  the  information  that  the 
mortgage  was  given  to  secure  a  bond  for  the  payment  of  a 
certain  specified  sum  for  an  indefinite  period  of  time.  So 
far  as  disclosed  by  the  pleadings  he  was  not  informed  by 
any  article  of  the  constitution  or  by-laws  of  the  association 
as  to  the  maturity  of  stock  or  the  cancelation  of  loans,  as 
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was  the  case  in  Hammerslough  v.  Kansas  Cityy  etc,  Assn.j 
79  Mo.  80;  Quincyy  etc.y  Assn.y  v.  Winget,  29  111.  App.  174;, 
Winget  v.  Quincyy  etc.y  Assn.y  128  HI.  67,  21  N.  E.  12 ;  and 
Lgke  v.  Security  Loan  Assn.j  72  Ala.  207.  The  bond  and 
mortgage  in  the  case  at  bar,  so  far  as  disclosed  by  the  plead- 
ings, stand  alone  and  their  interpretation  and  meaning  are 
not  affected  by  any  by-law,  of  the  provisions  of  which  a 
member  must  take  notice. 

The  answer  shows  that  appellant  contracted  the  loan  in 
good  faith  relyirig  upon  the  representations  made  by  ap- 
pellee and  believing  that  his  liability  upon  the  bond  woidd 
cease  as  appellee  represented ;  that  the  representations  were 
untrue,  and  known  by  appellee  to  be  untrue  when  made, 
and  were  made  to  induce  him  to  incur  the  obligation.  By 
these  misrepresentations  appellant  was  misled  to  his  injury. 
The  reasons  underlying  the  opinions  in  Union  Centraly  etc.. 
Ins,  Co.  V.  HuycJcy  6  Ind.  App.  474,  and  Elsass  v.  Moores 
Hilly  etc.y  Inst.y  77  Ind.  72,  are  applicable  in  the  case  at  bar. 
To  the  complaint  filed  the  answer  was  sufficient,  and  the 
demurrer  should  have  been  overruled.  See,  Sawyer  v. 
MenomineCy  etc.y  Assn.y  103  Mich.  228,  61  N.  W.  621. 

Judgment  reversed. 


Union  Mutual  Building  and  Loan  Associa- 
tion V.  Aichele  et  al. 

[No.  8,764.    Filed  Jnne  25,  1901.    Rehearing  denied  October  1, 
1901.    Transfer  denied  December  10,  1901.] 

BuiLDlKG  AND  LoAN  ASSOCIATIONS.— 3fa/Mr%  of  Stoch.-^Stock  Cerlifi' 
cate. — GvararUy. — ^A  provision  in  a  stock  certificate  of  a  building 
and  loan  association  that  the  association  would  pay  the  holder 
$100  for  each  share  as  soon  as  the  accmnulation  in  the  loan  fnnd 
should  equal  $100  per  share,  but  in  no  case  should  the  shareholder 
be  required  to  make  more  than  seventy  monthly  payments,  is  not 
a  guaranty  that  the  stock  will  mature  upon  such  number  of  pay- 
ments, but  is  a  limitation  of  the  liability  of  the  shareholder  to 
make  more  than  seventy  monthly  payments.  ^ 
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From  Vanderburgh  Superior  Court;  J.  H.  Foster j 
Judge. 

Suit  by  the  Union  Mutual  Building  and  Loan  Associ- 
ation against  Christina  Aichele  and  others  to  foreclose  a 
mortgage.  From  a  judgment  for  plaintifl*  for  part  of 
demand,  it  appeals.    Reversed. 

Louis  0.  Baschy  JR.  W.  McBride^  C.  S.  Denny  and  J".  E. 
Franklin^  for  appellant. 

Peter  Maier  and  T.  J.  MoU^  for  appellees. 

CoMSTOCK,  J. — Appellant,  an  incorporated  building  and 
loan  association,  sued  appellee  upon  a  promissory  note  and 
to  foreclose  a  mortgage  on  real  estate  given  to  secure  the 
payment  of  the  same.  Judgment  was  rendered  in  favor  of 
appellant  for  $60.50,  and  for  the  foreclosure  of  said  mort- 
gage and  the  sale  of  the  real  estate.  The  note  bears  date 
Jan.  1,  1892.  On  the day  of  November,  1891,  ap- 
pellant issued  to  appellee,  Christina  Aichele,  its  certificate 
for  six  shares  of  stock.  This  stock  was  pledged  as  collateral 
security  for  the  payment  of  said  note. 

The  question  presented  by  this  appeal  is  what  construc- 
tion must  be  given  to  this  stock  certificate.  The  following 
is  a  copy  of  the  note:  ''First  mortgage  note.  $600. 
Indianapolis,  Ind.,  January  1,  1892.  Sixty-seven  months 
after  date,  for  value  received,  I  promise  to  pay  to  the  Union 
Mutual  Building  and  Loan  Association,  a  corporation  duly 
organized  under  the  laws  of  the  State  of  Indiana,  the  sura 
of  $600,  with  six  per  cent,  interest  per  annum,  and  five  per 
cent,  premium  thereon  from  date  until  paid,  payable 
monthly  on  or  before  the  last  Saturday  of  each  month. 
Principal,  interest,  and  premiiun  payable  at  the  oflice  of 
said  association,  at  Indianapolis,  Indiana,  with  reasonable 
attorney's  fees,  all  without  any  relief  from  valuation  or  ap- 
praisement laws.  Any  failure  to  pay  interest  or  premium 
when  due  shall  make  principal,  interest,  and  premium  at 
once  due,  and  any  waiver  of  such  right  shall  not  prevent  the 
payee  from  enforcing  the  right  upon  any  recurrence  of  the 
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default.  The  shares  of  stock  in  the  Union  Mutual  Build- 
ing and  Loan  Association  held  by  the  undersigned,  as  shown 
by  certificate  of  stock  Xo.  1,323,  are  hereby  transferred  and 
pledged  to  said  association  as  collateral  security  for  the  per- 
formance of  the  conditions  of  this  obligation  and  of  the 
jnortgage  securing  the  same.  Christina  Aichele,  Frederick 
Aichele."  The  stock  certificate  which  was  introduced  in  evi- 
dence is  as  follows:  "Union  Mutual  Building  and  Loan  As- 
sociation, Lidianapolis,  Ind.  Certificate  No.  1,323.  No.  of 
shares  6.  Amount,  $600.  This  certifies  that  Christina  F. 
Aichele,  of  Evansville,  county  of  Vanderburgh,  State  of  In- 
diana, is  a  member  of  the  Union  Mutual  Building  and  Loan 
Association  of  Indianapolis,  Indiana,  and  has  subscribed 
for  six  shares  of  stock  therein.  In  consideration  of  the 
monthly  payment  of  ninety  cents  on  each  and  every  share 
named  in  this  certificate,  together  with  a  full  compliance 
with  the  rules  and  regulations  set  forth  in  the  by-laws  of 
the  association,  a  copy  of  which  by-laws  is  furnished  here- 
with, the  receipt  of  which  is  acknowledged  by  the  accept- 
ance of  this  certificate,  the  Union  Mutual  Building  and 
Loan  Association  agrees  to  pay  to  the  above  nan^ed  share- 
holder, her  heirs,  executors,  administrators  or  assigns  the 
sum  of  $100  for  each  of  said  shares,  as  soon  as  the  accumu-. 
lations  in  the  loan  fund  shall  equal  $100  per  share,  but  in 
no  case  shall  the  shareholder  be  required  to  make  more  than 
seventy  monthly  payments  on  said  shares.  Said  payments 
to  be  made  at  the  home  office  in  the  city  of  Indianapolis, 
Indiana,  within  ninety  days  after  the  maturity  of  this  cer- 
tificate. In  no  event  is  this  certificate  to  be  considered  as 
having  matured,  until  one  month  after  the  date  of  the  last 
monthly  payment.  The  regular  annual  meeting  of  this  as- 
sociation will  be  held  at  the  home  office,  in  the  city  of  Indi- 
anapolis, Indiana,  on  the  first  Monday  in  October  in  each 
year,  at  2  o'clock  p.  m.  Given  under  the  seal  of  the  Union 
Mutual  Building  and  Loan  Association,  at  Indianapolis, 
Indiana,  this  1st  day  of  October,  1891.  Jno.  C.  Shoemaker, 
Preadent,  James  E.  Franklin,  Secretary." 
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Appellant  claims  that  the  language  of  the  certificate  is  a 
limitation  of  the  liability  of  the  shareholder  to  make 
monthly  payments  of  dues ;  that  it  is  not  a  guaranty  of  ma- 
turity. The  position  of  appellees  is  that  it  was  a  guar- 
anty that  the  shares  would  mature  and  be  of  the  value  of 
$100  when  seventy  monthly  payments  had  been  made,  and 
that  the  trial  court  in  effect  so  decided.     ' 

The  following  language  of  the  certificate:  "The  Union 
Mutual  Building  and  Loan  Association  agrees  to  pay  to  the 
above  named  shareholder,  her  heirs,  executors,  administra- 
tors or  assigns,  the  sum  of  $100  for  each  of  said  shares  as 
soon  as  the  accumulations  in  the  loan  fund  shall  equal  $100 
per  share,  but  in  no  case  shall  the  shareholder  be  required 
to  make  more  than  seventy  monthly  payments  on  said 
shares"  fixes  the  time  of  the  maturity  of  the  stock,  as  soon » 
as  the  loan  fund  shall  equal  $100  per  share.  If  when  sev- 
enty monthly  payments  have  been  made  the  stock  is  not  of 
the  value  of  $100  a  share,  no  further  monthly  payments  can 
be  required ;  but  the  stock  is  not  matured  until  the  added 
earnings  of  the  association  make  them  of  par  value.  This 
construction  is  required  by  the  language  of  the  certificate, 
which  expressly  fixes  the  time  when  the  association  will  pay 
the  shareholder  $100  for  each  sh^re.  That  the  limitation 
in  the  number  of  payments  is  not  a  guaranty  that  the  stock 
will  mature  upon  such  number  of  payments,  but  that  its 
only  effect  is  to  relieve  the  shareholder  from  the  duty  of 
making  any  more  than  seventy  monthly  payments  is  not 
only  required  by  the  language  itself,  but  is  a  just  and  rea- 
sonable construction. 

Beach  on  Contracts,  §708,  says:  "A  reasonable  con- 
struction should  be  given  every  contract  for  it  should  not 
be  presumed  that  the  parties  intended  anvthing  either 
senseless  or  absurd.  A  rigid  adherence  to  the  letter  often 
leads  to  results  and  misinterprets  the  meaning  of  the  par- 
ties. Inconsistent  clauses  must  be  construed  according  to 
the  subject-matter  and  the  motive  and  the  intention  of  the 
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parties  as  gathered  from  the  whole  instrument  must  prevail 
over  the  strictness  of  the  letter.  The  fact  that  the  con- 
struction contended  for  would  make  the  contract  inequita- 
ble and  place  one  of  the  parties  at  the  mercy  of  the  other 
may  be  taken  into  consideration." 

Endlich  on  Building  Associations,  §517,   describes  in- 
corporated building  associations  as  incorporated  partner- 


tt 


In  Towle  v.  American^  etc.y  Soc.y  61  Eed.  446,  it  is  said: 
These  associations  are  essentially  corporate  copartner- 
ships. They  have  no  function  except  to  gather  together, 
from  small,  stated  contributions,  sums  large  enough  to  jus- 
tify loans.  Their  oflBcers  are  the  agents  of  every  stock- 
holder. They  have  no  debtors,  or  creditors  except  the 
stockholders,  and  whether  a  stockholder  is  creditor  or 
debtor  depends  on  whether  he  has  exercised  his  privilege  of 
borrowing  money  from  the  common  fund." 

In  Security f  etCy  Assn.  v.  Elbert ,  153  Ind.  198,  our  Su- 
preme Court  adopted  the  foregoing  view  that  the  relation 
existing  between  the  members  of  a  building  association  is 
that  of  a  quasi  partnership.  The  members  share  in  profits 
and  losses.  The  shares  are  matured  by  the  payment  of  dues 
and  the  accumulation  of  property.  They  can  only  reach 
their  par  valuo  when  the  payment  of  dues  and  accumulation 
of  profits  have  reached  an  actual  value  of  $100  per  share. 
If  a  shareholder  is  allowed  to  withdraw  $100  per  share 
when  he  has  paid  in  seventy  instalments  of  ninety  cents 
each,  or  $63,  whether  the  association  has  made  or  lost 
money,  the  element  of  mutuality  would  be  destroyed  and 
inequality  result  to  other  members  of  the  association.  Such 
construction  would  be  unreasonable.  Reference  is  made  to 
Bertche  v.  Equitable,  etc.,  Assn,,  147  Mo.  343,  48  S.  W. 
954;  Daley  v.  People^ s,  etc,  Assn.,  178  Mass.  13,  52  N".  E. 
1090;  Thompson  on  Building  &  Loan  Assns.  (2nd  ed.), 
§§175,  314;  King  v.  International,  etc..  Union,  170  HI. 
135,  48  N.  E.  &77;  Note  to  Robertson  v.  American,  etc., 


74  APPELLATE  COUKT  OF  INDIANA, 

Pepin  V.  Lautman. 

Assn.y  69  Am.  Dec.  160;  Endlich  on  Building  &  Loan 
Assns.,  §480. 

The  question  of  fraudulent  represeiitation  of  the  agent 
or  agents  of  the  association  as  to  the  date  of  the  maturity  of 
the  stock  is  not  presented.  The  conclusion  reached  renders 
it  unnecessary  to  consider  the  proposition  for  which  counsel 
for  appellant  contend  that  it  is  not  within  the  power  of  a 
building  association  to  guarantee  a  fixed  period  for  the  ma- 
turity of  its  stock. 

The  decision  in  Lime  City^  etc.,  Assn.  v.  Wagner^  122 
Ind.  78,  17  Am.  St.  342,  cited  by  counsel  for  appellee, 
turned  upon  the  construction  to  be  given  a  certain  section 
of  the  by-laws  of  the  association.  Such  section  provided, 
that  "All  loans  shall  become  due  in  six  years  from  the  date 
of  this  corporation,  or  on  the  stock  of  the  association  becom- 
ing of  par  value,  in  either  of  which  cases  the  note  given  by 
the  borrower,  and  the  stock  upon  which  the  loan  was  made, 
shall  be  set  oflF  against  each  other."  The  case  is  not  in 
point. 

The  judgment  is  reversed,  with  instruction  to  sustain  ap- 
pellant's motion  for  a  new  trial  and  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 


Pepin  et  al.  v.  Lautman. 

[No.  8,466.    Filed  December  12,  1901.] 

New  Trial. — Complaint. — Fraud. — False  Testimony. — A  complaint 
for  a  new  trial  charging  that  a  judgment  was  obtained  against 
complainant  on  a  promissory  note  by  reason  of  the  perjnred  testi- 
mony of  the  plaintiff  in  such  action,  is  insufficient  where  complain- 
ant was  present  at  the  trial  and  submitted  the  case  with  the  alleged 
false  testimony,  and  after  judgment  made  no  request  for  a  new 
trial,    pp.  75-78. 

Same. — Complaint.. — Fraud. — False  Testimony. — Surprise. — ^A  defend- 
ant against  whom  judgment  was  rendered  on  a  promissory  note 
is  not  entitled  to  a  new  trial  on  account  of  surprise,  under  $399 
Bums  1901,  on  a  complaint  charging  that  the  judgment  was  ob- 
tained by  reason  of  the  perjured  testimony  of  the  plaiiitiff  in 
such  action,    p.  78. 

Prom  Porter  Circuit  Court;  John  H.  Gillette  Judge. 
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In  an  action  by  Jonas  M.  Lautman  against  Jule  C. 
Pepin  and  others  on  a  promissory  note  plaintiff  recovered 
judgment,  and  defendants  filed  a  complaint  for  a  new  trial 
on  the  ground  that  the  judgment  was  obtained  because 
of  the  perjured  testimony  of  plaintiff.  From  an  order 
sustaining  a  demurrer  to  the  complaint,  defendants  ap- 
peal.   Affirmed. 

W.  C.  McMahan  and  John  G.  TVainor^  for  appellants. 
B.  F,  Ibach  and  J.  Q.  Jbach,  for  appellee. 

EoBiNSON,  P.  J. — Appellants,  by  a  complaint,  asked  a 
new  trial  of  an  action  wherein  appellee  obtained  against  ap- 
pellants a  judgment  upon  a  note  and  a  decree  of  foreclos- 
ure. A  demurrer  to  the  complaint  was  sustained  and  this 
ruling  is  the  only  question  presented. 

The  substance  of  the  charge  in  the  complaint  is  that  the 
judgment  and  decree  were  obtained  solely  through  and  on 
account  of  the  perjured  testimony  of  appellee,  the  plaintiff 
in  that  action.  The  complaint  is  in  effect  an  application  to 
a  court  of  equity  to  grant  a  new  trial  after  a  judgment  and 
decree  in  another  action  between  the  same  parties.  The 
right  of  a  party  to  be  relieved  from'  a  judgment,  or  to  a  re- 
view of  the  same,  is  not  limited  to  the  provisions  contained 
in  §§399,  628  Bums  1901.  Nealis  v.  Dicks,  72  Ind.  374. 
Courts  of  equity  have  inherent  power  to  annul  judgments 
and  decrees  obtained  by  any  means  amounting  to  fraud. 
If  it  is  made  to  appear  that  the  successful  party  to  the  suit 
did  something,  or  caused  it  to  be  done,  which  prevented  a 
real  contest  in  the  trial  or  hearing  of  the  case,  a  court  will 
not  hesitate  to  open  the  case  for  a  new  hearing  \ipon  its 
merits.  Cavanaugh  v.  Smithy  84  Ind.  380;  Earle  v.  EarUy 
91  Ind.  27;  Brown  v.  Grove,  116  Ind.  84,  9  Am.  St.  823. 
See,  Ashury  v.  Frisz,  148  Ind.  513. 

The  complaint,  after  setting  out  the  alleged  false  testi- 
mony of  appellee  on  the  former  trial,  and  the  facts  as  it  is 
averred  they  really  were,  avers  that  appellants  had  known 
appellee  a  number  of  years,  had  transacted  business  with 
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him,  and  that  "they  did  not,  until  they  heard  him  testify  on 
the  trial  of  said  action,  believe  that"  he  would  ^  testify 
falsely,  but  they  believed  he  would  testify  the  truth  as  to 
the  matters  then  in  issue  and  that  "they  were  greatly  sur- 
prised at  the  testimony  so  given"  by  him.  The  testimony 
which  it  is  claimed  was  false  went  to  establish  the  claim  evi- 
denced by  the  note  appellee  had  sued  on  in  his  complaint, 
to  which  appellants  had  pleaded  payment.  They  could  not 
anticipate  false  testimony,  but  they  were  bound  to  know 
that  upon  the  issue  tendered  by  them  evidence  to  support 
the  claim  would  be  given.  This  is  not  a  case  where  judg- 
ment was  taken  against  an  absent  defendant.  So  far  as  dis- 
closed, when  they  heard  the  false  testimony,  knowing  at  the 
time  that  it  was  false,  they  made  no  effort  to  meet  it,  made 
no  request  for  time  to  prepare  to  meet  it,  but  concluded  to 
submit  the  case  with  the  false  testimony  and  risk  obtaining 
a  judgment,  and  even  after  judgment  had  gone  against 
them  they  made  no  request  for  a  new  trial.  It  is  now 
averred  that  at  the  time  appellee  falsely  testified  he  had 
.  and  has  now  in  his  possession  certain  account  books  which 
if  produced  will  show  his  testimony  was  false,  and  that  they 
did  not  know  of  the  existence  of  these  books  until  after 
judgment  was  rendered.  But  it  is  not  shown  that  any  effort 
whatever,  either  by  cross-examination  of  the  party  or  other- 
wise, was  made  to  learn  of  the  existence  of  these  books,  al- 
though it  is  disclosed  that  appellee  at  the  time  kept  a  store, 
and  that  appellants  at  different  times  had  purchased  goods 
from  him. 

It  ia  quite  true  that  the  ancient  maxim  "fraud  vitiates 
everything"  applies  to  a  judgment  as  well  as  to  a  contract, 
but  this  maxim  can  apply  only  in  cases  where  proof  of  fraud 
is  admissible.  It  is  also  true  that  a  false  affidavit  by  a  party, 
or  a  fraudulent  instrument,  might  be  so  used  in  a  pending 
suit  as  to  amount  to  fraud.  But  the  distinction  must  be  kept 
in  view  between  suits  asking  to  set  aside  a  judgment  ob- 
tained directly  by  fraud,   and  to  set  aside  a  judgment 


NOVEMBER  TEEM,  1901— Vol.  28.  77 

Pepin  V.  Laatman. 

founded  upon  a  fraudulent  instrument  or  perjured  testi- 
monj.  In  the  former,  the  trial  court  was  prevented  by 
some  matter  outside  the  issue  actually  tried,  from  reaching 
the  merits  of  the  case ;  while  in  the  latter,  the  court  is  asked 
to  retry  a  matter  in  issue  and  which  was,  or  might  have 
been,  actually  contested  in  the  former  trial. 

If  the  unsuccessful  party  is  by  any  false  promise  kept 
away  from  court,  or  kept  in  ignorance  of  the  suit,  or  is  rep- 
resented by  an  attorney  who  fraudulently  connives  at  his 
defeat,  or  corruptly  compromises  his  interests,  he  may  be 
relieved  from  a  judgment  so  obtained,  because  these  are 
not  matters  submitted  to  the  court  in  the  actual  trial  of 
the  case  on  its  merits. 

The  perjured  testimony  was  in  a  sense  a  fraud  upon  the 
opposite  party,  but  that  matter  was  itself  before  the  court 
and  was  actually  involved  in  the  trial  which  resulted  in  a 
judgment,  which  is  itself  the  highest  evidence.  It  is  not 
the  policy  of  the  law  to  retry  a  case  between  the  same  par- 
ties, where,  in  the  former  suit,  they  were  present  in  court 
and  subject  to  its  jurisdiction,  and  the  claims  of  the  parties 
in  a  matter  within  the  court's  jurisdiction  were  presented 
to  and  considered  by  the  court.  The  party  present  at  the 
trial  must  be  prepared  to  meet  and  expose  perjury,  because 
he  must  know  that  in  no  other  way  can  a  false  claim  be  sup- 
ported, and  the  purpose  of  the  trial  is  to  ascertain  the  truth, 
and  that  in  doing  so  the  court  must  determine  the  truth  or 
falsity  of  the  testimony  given.  As  is  said  in  1  Herman  on 
Estoppel  and  Kes  Judicata,  457:  "The  rules  of  evidence,  the 
cross-examination  of  witnesses,  and  the  fear  of  criminal 
prosecution  with  the  production  of  counter-testimony,  con- 
stitute the  only  security  offered  by  law  to  litigants  in  such 
cases." 

In  Hilton  y.  Guyoty  159  U.  S.  113,  207,  it  is  said,  "It 
has  often,  indeed,  been  declared  by  this  court  that  the 
fraud  which  entitles  a  party  to  impeach  the  judgment  of  one 
of  our  tribunals  must  be  fraud  extrinsic  to  the  matter  tried 
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in  the  cause,  and  not  merely  consist  in  false  and  fraudulent 
documents  or  testimony  submitted  to  that  tribunal,  and  the 
truth  of  which  was  contested  before  it  and  passed  upon  by 
it"  Wells,  Kes  Judicata,  §499;  1  Herman  on  Estoppel, 
p.  456  et  seq.;  United  States  v.  Throckmorton y  98  TJ.  S.  61, 

26  L.  Ed.  93 ;  Vance  v.  Burbank,  101  TJ.  S.  514,  25  L.  Ed. 
929;  Steel  v.  Smelting  Co.,  106  U.  S.  447,  453,  27  L.  Ed. 
226;  Dixon  v.  Oraham,  16  Iowa  310;  United  States. v. 
Oleeson,  90  Fed.  778,  33  C.  C.  A.  272;  Oreene  v.  Oreeney 
2  Gray  361,  61  Am.  Dec.  454;  Tovey  v.  Young,  Finch 
Free.  Ch.  193;   Pico  v.  Co/in,  91  Cal.  129,  25  Pac.  970, 

27  Pac.  537,  13  L.  K.  A.  336,  25  Am.  St.  159 ;  Hass  v. 
Billings,  42  Minn.  63,  43  N.  W.  797;  Loucheine  v.  Strotise, 
49  Wis.  623,  6  N.  W.  360.  See  Mojfat  v.  United  States, 
112  U.  S.  24,  32,  28  L.  Ed.  623;  United  States  v.  Minor, 
114  U.  S.  233,  242,  5  Sup.  Ct.  836,  29  L.  Ed.  110;  Gray 
V.  Barton,  62  Mich.  186,  28  N.  W.  813.  We  believe  the 
above  rules  applicable  and  controlling  in  the  case  at  bar. 

It  is  also  argued  that  the  complaint  shows  appellant 
entitled  to  relief,  on  account  of  surprise,  under  the  pro- 
visions of  §399  Burns  1901.  But  the  facts  pleaded  do  not 
make  a  case  of  surprise  within  the  meaning  of  that  section. 
Appellants  had  appeared  to  the  action  arid  interposed  their 
defense.  They  were  present  at  the  trial.  The  matter  in 
controversy  was  investigated  in  a  court  of  justice  according 
to  the  common  and  ordinary  rules  of  investigation.  Appel- 
lants are  not  asking  that  the  judgment  may  be  set  aside  in 
order  that  thev  mav  defend.  "It  will  be  observed,"  said 
the  court  in  Beatty  v.  O^Connor,  106  Ind.  81,  "that  the 
statute  does  not,  in  so  many  words,  say  that  the  court  shall 
relieve  a  party  from  a  default  taken  against  him,  through 
his  mistake,  etc.  That,  however,  is  clearly  implied,  because 
a  party  could  not  be  admitted  to  make  a  complete  defense 
with  the  default  standing  against  him,"  See  Nietert  v. 
Trentman,  104  Ind.  390,  398. 

Judgment  affirmed. 
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McNally  V.  White. 

[No.  8,978.    Filed  December  12,  1901.] 

Appeal. — Joint  Assignment  of  Errors. — ^A  joint  assignment  of  errors 
mnst  be  good  as  to  all  the  appellants  who  join  therein,  or  it  will 
be  good  as  to  none. 

From  Hamilton  Circuit  Court ;  J.  F.  Nealy  Judge. 

Action  in  ejectment  by  Wesley  S.  White  against  Rich- 
ard McNally  and  others.  From  a  judgment  for  plaintiff, 
defendant  McNally  appeals.    Affirmed. 

J.  Stafford  and  W.  Carey ^  for  appellant. 
/.  W.  Christian^  W.  S.  Christian  and  E.  E.  Clocy  for  ap- 
pellee. 

Henley,  J. — This  was  an  action  in  ejectment  commenced 
by  the  appellee  against  the  appellant  and  others,  in  which 
appellee  claimed  to  be  the  owner  of  and  entitled  to  the  pos- 
session of  certain  real  estate  described  in  his  complaint. 
Demurrers  were  filed  to  the  two  paragraphs  of  the  com- 
plaint and  overruled.  An  answer  of  general  denial  was 
filed  to  the  complaint  and  the  cause  submitted  for  trial  to 
the  court  without  the  intervention  of  a  jury.  A  special 
finding  of  facts  was  requested,  and  the  court  found  the 
facts  specially  and  stated  its  conclusions  of  law  thereon. 

It  is  assigned  as  error  in  this  court  (1)  that  the  court 
erred  in  overruling  the  separate  demurrer  of  Richard  Mc- 
Nally to  the  amended  complaint;  (2)  the  court  erred  in 
sustaining  the  demurrer  to  the  cross-complaint  of  Richard 
McNally ;  (3)  the  court  erred  in  its  conclusions  of  law  on 
the  findings. 

In  the  assignment  of  errors  filed  in  this  court,  four  par- 
ties are  named  as  appellants,  to  wit,  Richard  McNally, 
William  McNally,  Addie  Coverdale,  and  Frank  Coverdale, 
and  the  assignment  of  errors  begins  as  follows:  "The  ap- 
pellants say  there  is  manifest  error  in  the  judgment  and 
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proceedings  in  this  cause  in  this,  i.  e.,"  then  follows  the  as- 
signment as  above  set  out.  It  has  been  repeatedly  held  by 
the  Supreme  Court  of  this  State,  that  a  joint  afisignment 
of  error  must  be  good  as  to  all  the  appellants  who  join 
therein  or  it  wdll  be  good  as  to  none.  See  Armstrong  v. 
Dunny  143  Ind.  433,  and  cases  cited;  Elliott's  App.  Proc. 
§318. 

The  appellant  Eichard  McNally  did  not  separately  assign 
error  in  this  court.  Counsel  for  appellant  do  not  contend 
that  either  of  the  other  appellants  were  injured  by  the  de- 
cision of  the  court  in  its  conclusions  of  law  upon  the  special 
findings  of  facts,  and  as  this  is  the  only  alleged  error  dis- 
cussed by  counsel  in  their  brief,  the  case  falls  squarely 
within  the  rule  announced  in  the  case  above  cited.  We 
must  therefore  hold  that  appellant's  assignment  of  errors 
as  it  comes  to  us  presents  no  question  upon  which  error  can 
be  predicated. 

Judgment  affirmed. 


Trittipo  v.  Trittipo. 

[No.  4,023.    Filed  December  12,  1901.  ] 

Appeal. — BUI  of  Exceptions, — Ixmghand  Manuscript  of  Emdence, — A 
oourt  stenographer's  longhand  manuscript  of  the  eyidence,  even  if 
in  the  form  of  a  bill  of  exceptions,  is  no  part  of  the  record  on  ap- 
peal,  where  the  record  does  not  show  affinnatiyely  that  such 
manuscript  was  filed  in  the  clerk's  office  after  it  was  signed  by 
the  judge. 

Prom  Hamilton  Circuit  Court ;  J.  F.  Nealj  Judge. 

Suit  by  Samuel  Trittipo  against  Albert  W.  Trittipo 
for  dissolution  of  partnership  and  accounting.  From  a 
judgment  for  defendant,  plaintiff  appeals.    Affirmed. 

G.  Shirts  and  W.  JR.  Fertig^  for  appellant. 

F.  E.  GaviUy  T.  P.  Davis  and  J,  L.  Gavin^  for  appellee. 

Henley,  J. — ^The  only  questions  presented  by  this  appeal 
arise  out  of  the  ruling  of  the  trial  court  in  overruling  ap- 
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pellant's  motion  for  a  new  trial.  All  of  such  questions  as 
are  here  presented,  under  the  assignment  of  error  that  the 
court  erred  in  overruling  appellant's  motion  for  a  new  trial, 
require  that  the  evidence  adduced  upon  the  trial  be  in  the 
record.  Appellant  has  attempted  to  bring  the  evidence 
into  the  record  under  section  6  of  an  act  of  the  legislature 
of  18Q9.  Acts  1899,  p.  384.  The  Supreme  Court  has, 
since  this  appeal  was  taken,  held  section  6  of  said  act  to  be 
invalid  and  inoperative.    See  Adams  v.  StatSy  156  Ind.  596. 

In  the  case  at  bar,  appellant  did  not  attempt  to  bring  the 
evidence  into  the  record  by  bill  of  exceptions,  and  if  the 
reporter's  transcript  was  in  form  a  bill  of  exceptions,  still 
the  record  affirmatively  shows  that  the  transcript  of  the 
evidence  which  was  filed  by  the  reporter  as  such  transcript 
was  not  filed  in  the  clerk's  office  after  its  signature  by  the 
judge  of  the  trial  court. 

The  evidence  not  being  in  the  record,  no  question  is 
presented.    Judgment  affirmed. 


Tretheway  et  al.  v.  Peek. 

[No.  3,627.    Fil^  December  12,  1901.  ] 

AfpeaIj  and  Erbor. — Joint  Assignment, — ^An  assignment  of  error  in 
the  following  form:  "The  api)ellant8  severally  and  jointly  aver 
that  there  is  error  in  the  judgment  and  proceedings  in  said  cause 
in  this,"  etc.,  is  joint,  and  if  bad  as  to  one  of  the  appellants  is 
bad  as  to  all.    p.  82, 

Sams. — BiU  of  Exceptions, — Filing. — ^Where  it  does  not  appear  that 
what  purports  to  be  the  bill  of  exceptions  containing  the  evidence 
was  signed  by  the  judge  before  it  was  filed,  the  evidence  is  not  in 
the  record,    p,  82, 

From  Vanderburgh  Superior  Court;  L.  0.  Raschy 
Special  Judge. 

Action  by  Clement  Peek  against  George  Tretheway 
and  others  for  breach  of  garnishment  bond.  From  a 
judgment  for  plaintiff,  defendants  appeal.    Affirmed. 

W,  P.  Miedreich  and  L.  J.  Herman^  for  appellants. 
C.  L.  Wedding  and  W.  S.  Hursty  for  appellee. 

Vol.  28— ff. 
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CoMSTOCK,  C,  J. — This  action  was  brought  by  appellee 
against  appellants  before  a  justice  of  the  peace  for  the 
breach  of  the  conditions  of  a  bond  given  in  garnishment 
proceedings  wherein  appellant  Tretheway  sued  appellee 
Peek  upon  an  open  account  and  had  gamisheed  $1,040  on 
deposit  in  a  bank.  Appellant  Burtis  was  surety  on  the  at- 
tachment bond.  Judgment  was  rendered  by  the  justice 
against  ap|)ellee  for  $15,  but  the  proceedings  in  garnish- 
ment were  abandoned  and  judgment  for  costs  on  the  attach- 
ment rendered  against  appiellant  Tretheway.  In  the  action 
before  the  justice  of  the  peace  upon  the  bond,  judgment 
was  rendered  in  favor  of  appellee  for  $125.  Appellant 
appealed  to  the  superior  court,  where  judgment  was  ren- 
dered in  favor  of  appellee  for  $85.  From  that  judgment 
this  appeal  is  taken.  The  errors  assigned  are,  that  the  court 
erred  in  overruling  the  separate  plea  in  abatement  of  appel- 
lant Tretheway;  in  overruling  the  separate  plea  in  abate- 
ment of  appellant  Burtis ;  in  overruling  appellants'  motion 
for  a  new  trial. 

Counsel  for  appellee,  before  entering  upon  the  discussion 
of  the  merits  of  the  appeal,  insist  that  the  assignment  of 
errors  presents  no  question  because  it  is  joint.  The  lan- 
guage of  the  assignment  is:  "The  appellants  severally  and 
jointly  aver  that  there  is  error  in  the  judgment  and  proceed- 
ings in  said  cause  in  this,"  etc.  This  assignment  is  joint 
as  to  ihe  parties.  Ewbank's  Man.  §138;  Elliott's  App. 
Proc.  §38;  Sibert  v.  Copeland,  146  Ind.  387,  and  cases 
cited.    The  position  of  appellee  is,  therefore,  well  taken. 

The  merits  of  the  motion  for  a  new  trial  can  only  be  de- 
termined by  an  examination  of  the  evidence.  Counsel  for 
appellee  argue  that  the  evidence  is  not  properly  in  the  rec-. 
ord.  It  does  not  appear  that  what  purports  to  he  the  bill  of 
exceptions  containing  the  evidence  was  filed  after  being 
«igned  by  the  judge.  The  evidence,  therefore,  is  not  be- 
fore us. 

Judgment  affirmed. 
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Deitbick  V.  Board  of  Commissionebs  of 

Parke  County. 

[No.  4,044.    Filed  December  12,  1901.  ] 

Highways. — Construction  of  Free  Gravel  Roads. — Payment  for  Extras, — 
Authority  of  County  Commissioners. — ^Under  the  grayel  road  act  of 
18d3  and  acts  amendatory  thereto  ($ $6924-6957  Bums  Snpp.  1897), 
the  board  of  comity  commissioners  acts  as  the  enforced  agent  of  the 
taxpayers  within  the  taxing  district,  and  the  bonds  issued  do  not 
constitute  a  debt  against  the  connty,  bnt  against*  the  taxpayers 
■of  the  taxing  district.  The  board  of  commissioners,  therefore, 
has  no  authority  to  make  an  allowance  from  the  coxmty  funds  for 
extra  work  done  at  the  instance  of  the  board,    pp.  83-86. 

:Same. — Construction  of  J^ree  Gravel  Roads. — Eoctras. — Compensation. — 
In  an  action  against  the  board  of  county  commissioners  on  a  claim 
against  the  county  for  extras  filed  by  one  who  contracts  to  build 
a  free  grayel  road,  the  plaintiff  is  not  entitled  to  an  order  against 
such  commissioners  requiring  them  to  issue  additional  bonds  and 
levy  an  additional  tax  to  raise  a  fund  sufficient  to  pay  the  claim. 
pp.  86-88. 

From  Parke  Circuit  Court ;  A.  F.  White^  Judge. 

Action  by  William  A.  Deitrick  against  the  Board  of 
Commissioners  of  Parke  county  to  collect  claim  for  extras 
in  the  construction  of  gravel  road.  From  a  judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

J.  M.  Johns  and  L  L.  Wimmer,  for  appellant. 
S.  jD.  Puett  and  J.  S.  McFadden,  for  appellee. 

Wiley,  J. — The  requisite  number  of  freeholders  of 
Washington  township,  Parke  county,  petitioned  the  board 
of  commissioners,  praying  for  the  construction  of  a  free 
gravel  road  in  said  township.  The  petition  was  filed  and 
the  proceedings  were  had  under  the  act  of  March  3,  1893, 
and  the  amendments  thereto,  approved  February  Y,  1895. 
So  far  as  the  record  shows,  all  the  requirements  of  the 
statute  were  followed,  and  the  contract  for  the  construction 
of  the  road  was  let  to  appellant.  He  entered  into  a  con- 
tract with  the  board  of  commissioners  for  constructing  the 
road,  and  gave  a  bond  for  the  faithful  performance  of  the 
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contract.  He  completed  the  road  and  was  paid  the  full 
contract  price  for  the  work.  He 'afterwards  filed  a  claim 
before  the  board  for  extra  work.  This  claim  was  in  the 
form  of  a  complaint,  in  two  paragraphs.  The  board  of  com- 
missioners disallowed  his  claim  and  from  this  action  he  ap- 
pealed to  the  court  below.  In  the  latter  court  a  demurrer 
to  his  complaint  was  sustained.  He  refused  to  plead  fur- 
ther and  suffered  judgment  for  costs.  Sustaining  the  de- 
murrer to  each  paragraph  of  complaint  is  assigned  as  error. 

It  is  important  to  notice  first  the  salient  features  of  the 
statute  under  which  the  gravel  road  was  constructed.  Sec- 
tion 1  provides  that  fifty  freeholders,  being  citizens  of  a 
township,  may  petition  for  the  road;  that  the  question  of 
constructing  the  road  shall  be  submitted  to  the  voters  of 
the  township;  that  if  a  majority  of  the  voters  favor  the  im- 
provement, the  board  shall  at  once  proceed  to  its  construc- 
tion. This  section  provides,  however,  that  before  an  elec- 
tion is  held,  a  surveyor  or  engineer  and  two  disinterested 
freeholders  shall  be  appointed  as  viewers,  whose  duty  it 
shall  be  to  estimate  the  cost  of  construction,  etc.,  and  make 
report  thereof.  The  statute  further  directs  that  the  view- 
ers shall  report  plans,  plats,  and  profiles  of  the  proposed 
road.  Section  5,  as  amended  in  1895,  provides  that  for  the 
purpose  of  raising  money  to  pay  for  such  construction,  the 
board  of  commissioners  shall  issue  the  bonds  of  the  county 
for  the  full  amount  of  the  contract,  and  to  meet  the  pay- 
ment of  such  bonds  a  tax  shall  be  levied  upon  the  property 
of  such  township  annually.  It  is  also  made  the  duty  of  the 
board  to  appoint  a  superintendent  to  supervise  the  construc- 
tion. As  to  the  several  provisions  of  the  statute  cited,  see 
acts  1895,  p.  143,  §§6924-6957,  Burns  Supp.  1897. 

In  his  first  paragraph  of  complaint,  appellant  avers  that 
he  made  a  contract  to  construct  the  road  for  $4,993;  that 
a  superintendent  was  appointed;  that  he  completed  the 
work  in  accordance  with  the  contract,  plans,  and  specifica- 
tions, and  to  the  acceptance  of  the  board ;  that  he  did  extra 
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work  not  provided  for  by  his  contract;  that  said  extra 
work  was  done  at  the  instance  and  request  of  appellee,  and 
that  said  extra  work  was  of  the  value  of  $433.67. 

In  the  second  paragraph  of  complaint,  appellant  sets  out 
in  detail  the  various  steps  taken  leading  to  the  consumma- 
tion of  the  work.  Among  other  things,  it  is  averred  that 
according  to  the  plans  and  specifications,  it  required  6,020 
yards  of  gravel  to  complete  the  road ;  that  appellant  made 
his  bid  of  $4,993,  and  entered  into  said  contract  to  place 
said  amount  of  gravel  on  the  road,  and  by  direction  and 
order  of  appellee  and  its  superintendent,  appellant  was  re- 
quired to  place  on  the  road  6,716§  yards  of  gravel,  and 
that  the  extra  amount  put  on  was  of  the  value  of  $433.67. 

It  is  further  charged  that  in  the  original  estimate  of  the 
costs  for  the  construction  of  the  road,  the  viewers  included 
$400  to  pay  for  extra  work,  and  that  said  sum  was  included 
in  the  total  costs,  as  originally  determined  by  the  engineer 
and  viewers,  which  was  estimated  by  them  at  $6,009.12.  It 
is  also  averred  that  said  extra  work  was  necessary  by  reason 
of  oversight  and  unforeseen  causes  at  the  time  the  viewers 
and  engineer  made  their  original  estimate  and  report ;  that 
according  to  said  original  estimate,  the  cost  of  constructing 
said  road  was  $6,009.12,  and  that  that  amount  was  voted, 
authorized,  and  appropriated  by  the  voters  and  tax  payers 
therefor;  that  appellant's  bid  for  doing  said  work,  exclu- 
sive of  extras,  was  $4,993,  and  that  the  balance  of  said  origi- 
nal estimated  cost,  amounting  to  $1,016.12,  remains  unex- 
pended. The  prayer  of  this  paragraph  of  complaint  is  for 
an  allowance  or  judgment  for  $433.67,  and  for  "an  order 
issuing  a  bond  or  bonds  and  levying  a  suflScient  tax  *  * 
*    to  pay  said  bonds  or  allowance,"  etc. 

It  is  important,  in  the  first  place,  to  determine  in  what 
capacity  the  board  of  commissioners  act  in  constructing  a 
free  gravel  road,  under  this  statute,  and  whether  or  not  by 
so  acting  they  incur  any  liability  on  the  part  of  the  county. 
It  is  now  firmly  established  in  this  State,  that  the  board  of 
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commissioners,  while  acting  upon  a  petition  for  a  free 
gravel  road,  and  in  making  all  orders  pertaining  thereto, 
act  as  the  enforced  agent  of  the  tax  payers  within  the  tax- 
ing district,  and  that  the  bonds  issued  to  create  funds  out  of 
which  the  costs  of  construction  are  paid  do  not  constitute 
a  debt  against  the  county.  Also,  that  where  a  free  gravel 
road  is  constructed  under  the  act  of  1893,  and  the  amenda- 
tory acts  thereto,  bonds  issued  constitute  a  debt  against  the 
tax  payers,  and  for  which  only  their  property  is  liable. 
Walker  v.  Boardy  etc,  11  Ind.  App.  285;  Board,  etc.,  v. 
Harrell,  147  Ind.  500,  and  authorities  there  cited;  Board, 
etc.,  V.  Reeves,  148  Ind.  467.  It  is  clear,  therefore,  that 
there  is  no  liability  on  the  part  of  the  county,  and  that  ap- 
pellee was  fully  justified  in  refusing  to  make  an  allowance 
to  appellant  in  satisfaction  of  his  claim. 

The  only  remaining  question  is,  was  appellant  entitled^ 
under  the  averments  of  his  claim  or  complaint,  to  have  an 
order  issued  against  the  board  requiring  them  to  issue  ad- 
ditional bonds  and  levy  an  additional  tax  against  the  tax- 
able property  in  the  township,  to  raise  a  fund  sufficient  to 
pay  his  claim  ?  We  are  inclined  to  the  view  that  appellant 
proceeds  upon  an  erroneous  theory.  If  we  properly  con- 
strue the  second  paragraph  of  the  complaint,  it  proceeds 
upon  the  theory  that  because  the  viewers  estimated  origi- 
nally that  the  costs  of  constructing  the  road  would  be 
$6,009.12,  and  the  voters  of  the  township  voted  in  favor 
of  the  proposition  to  construct  the  road  upon  the  basis 
that  it  would  cost  $6,009.12,  they  thereby  appropriated  that 
sum  for  that  specific  purpose,  and  that  the  difference  be- 
tween that  amount  and  the  contract  price  is  still  available. 
This  position  is  not  tenable.  Appellant  agreed  to  build 
the  road  for  $4,993,  and  entered  into  a  contract  on  that 
basis.  The  statute  authorized  the  board  of  commissioners 
to  issue  the  bonds  of  the  countv  "for  the  full  amount  of  the 
contract."  This  they  did,  and  from  the  funds  raised  by 
the  sale  of  the  bonds,  appellant  was  paid  the  fuU  contract 
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price.  The  statute  under  which  this  road  was  built  makes 
no  provision  for  the  payment  for  any  extra  work  in  the  con- 
struction of  a  free  gravel  road.  It  provides  simply  for 
plansy  specifications,  and  profile  and  an  estimate  of  the 
costs ;  it  requires  that  bids  for  the  construction  be  invited, 
and  that  the  contract  shall  be  let  to  the  lowest  responsible 
bidder.  The  legislature  wisely  guarded  against  possible 
wrongs  to  the  tax  payer  by  omitting  to  inject  into  the  stat- 
ute any  provision  for  extra  work.  Appellant  was  bound  to- 
know  the  limit  and  extent  of  the  powers  of  the  board  of 
commissioners,  and  that  beyond  the  power  conferred  upon 
them  by  statute,  they  could  not  go.  Boatd,  etc.y  v.  Fertichy 
18  Ind.  App.  1.  They  could  not  create  a  liability  against 
the  county  in  such  proceedings. 

Again,  appellant  has  not  shown  in  his  complaint  that 
any  changes  in  the  plans,  specifications,  etc.,  were  made  by 
the  board  or  the  engineer  that  would  require  extra  work, 
or  that  there  were  any  special  unexpended  funds  in  the 
county  treasury,  as  proceeds  of  the  sale  of  bonds,  out  of 
which  his  claim  might  be  paid.  On  the  contrary,  he  shows 
that  all  the  funds  realized  from  the  sale  of  bonds  were  ex- 
hausted in  the  satisfaction  of  his  contract  As  the  county 
is  not  liable  as  a  debtor,  under  the  authorities  cited,  it  is 
clear  that  appellant  has  no  claim  against  it.  As  we  have 
seen,  under  this  special  statute,  no  provision  is  made  fpr 
extra  work  and  none  for  additional  assessments.  Under 
the  general  law  of  1877  pertaining  to  the  construction  of 
free  gravel  roads,  the  statute  provides  for  additional  assess- 
ments where  the  original  assessments  prove  inadequate. 
§6858  Bums  1901.  In  construing  this  section,  the  Su- 
preme Court  has  repeatedly  held  that  additional  assessments 
may  be  made  upon  notice  and  a  proper  showing.  Kline  v. 
Boardy  etcy  152  Ind.  321,  and  authorities  there  cited. 

Afl  to  whether  or  not  upon  a  proper  showing,  and  direct 
proceeding  by  mandate,  the  board  of  commissioners  could 
be  compelled  to  levy  an  additional  tax  and  issue  additional 
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bonds  for  the  purpose  of  raising  funds  with  which  to  pay 
appellant's  claim,  we  do  not  decide,  for  no  such  question  is 
properly  presented  to  us. 

We  are  clearly  of  the  opinion  that  he  is  not  entitled  to 
this  relief  in  this  proceeding,  which  must  be  regarded  in 
the  light  of  a  claim  filed  against  the  county  and  an  appeal 
from  the  action  of  the  board  in  disallowing  it.  The  demur- 
rer to  the  complaint  was  properly  sustained.  Jtidgment 
affirmed. 


Barnett  et  al.  v.  The  Bryce  Furnace  Com- 
pany. 

[No.  8,755.    Filed  May  7, 1901.    Rehearing  denied  October  22, 1901. 

Transfer  denied  December  12, 1901.  ] 

Pleadino. — Action  to  Annul  Contract, — ^A  complaint  to  cancel  a 
written  contract  which  merely  refers  to  the  contract  as  an  exhibit 
thereto  without  setting  ont  in  the  body  of  the  complaint  the  con- 
tract, or  substance  thereof,  is  insufficient. 

From  Fulton  Circuit  Court;  A.  C.  CaproUy  Judge. 

Action  by  Moses  Barnett  and  others  against  the  Bryce 
Furnace  Company  to  cancel  a  contract.  From  a  judg- 
ment for  defendant  on  demurrer  to  complaint,  plaintiffs 
appeal.    Affirmed. 

G.  W.  Holman  and  B,  C.  Stephenson^  for  appellants. 
J,  H.  Bihlefj  I.  Conner  and  J,  Rowley y  for  appellee. 

Black,  J. — The  court  below  sustained  a  demurrer  for 
want  of  sufficient  facts  to  the  complaint  of  the  appellants 
against  the  appellee.  In  their  complaint  the  appellants 
sought  a  judgment  annulling  a  certain  written  contract  al- 
leged to  have  been  entered  into  by  the  parties.  The  con- 
tract was  not  set  out  in  the  complaint,  nor  were  its  contents 
therein  recited,  nor  was  the  substance  thereof  stated;  but 
the  written  contract  was  referred  to  in  the  complaint  as  an 
exhibit  thereto  attached;  and  the  form  of  a  written  contract 
is  set  out  in  the  transcript  as  an  exhibit  to  the  complaint. 
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The  suit  was  not  founded  upon  the  contract,  but  was  a 
suit  to  set  it  aside  and  adjudge  it  null  and  void, — in  effect^ 
to  cancel  it.  Therefore  the  contract  could  not  be  properly 
shown  to  the  court  below  or  to  this  court  by  an  exhibit  ta 
the  complaint.  Yet  the  court  could  not  intelligently  exam- 
ine the  question  as  to  the  validity  of  the  contract  without 
information  as  to  its  purport,  which  the  complaint,  in  the 
body  thereof,  did  not  sufficiently  furnish.  Knight  v.  Flat- 
rocky  etc.y  Co,,  46  Ind.  134;  Johnson  v.  Moore,  112  Ind, 
91;  Price  v.  BayUss,  131  Ind.  437;  Liggett  v.  Lozier,  13^ 
Ind.  461;  Wabash,  etc.,  Union  v.  James,  8  Ind.  App.  449» 

Judgment  affirmed. 


The  Kentucky  and  Indiana  Cement  Company 

ET  AL.  V.  Morgan  et  al. 

[No.  8,468.    Filed  December  13,  1901.] 

ApPBALb — Joint  Assignment  of  Error, — ^Where  a  verdict  against  two 
defendants  is  conceded  to  be  correct  as  to  one,  the  other  defend- 
ant cannot  attack  it  except  by  a  separate  motion  for  a  new  trial 
and  a  separate  assignment  of  error,    p.  90. 

Trespass. — Excessive  Damages. — ^In  an  action  for  trespass  for  the 
Talne  of  cement  rock  taken  by  mistake  by  an  adjoining  landowner, 
damages  exceeding  the  valne  of  the  rock  nnqnaxried  is  excessive. 
p.  90. 

From  Clark  Circuit  Court ;  C.  W.  Cook,  Special  Judge.   - 

Action  for  trespass  by  Ann  Morgan  and  others  against 
the  Kentucky  and  Indiana  Cement  Company  and  others. 
From  a  judgment  for  plaintiffs,  defendants  appeal.  Af- 
firmed conditionally. 

J.  G.  Howard,  for  appellants. 
S.  8.  Johnson,  for  appellees. 

EoBT,  J. — Action  of  trespass  against  appellants.  They 
jointly  assign:  (1)  That  the  court  erred  in  sustaining  a  de- 
murrer to  the  separate  answer  of  the  Kentucky  &  Indiana 
Cement  Company;  (2)  that  it  erred  in  overruling  their 
motion  for  a  new  trial. 
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The  joint  assignment  presents  no  question  upon  the  de- 
murrer to  the  separate  answer  of  the  cement  company. 
Kempf  V.  Union  SavingSy  etc,y  Assn.y  13  Ind.  App.  570. 
The  grounds  stated  for  a  new  trial  were:  (1)  That  the  find- 
ing is  not  sustained  by  sufficient  evidence;  (2)  that  it  is  con- 
trary to  law;    (3)  that  the  damages  assessed  are  excessive. 

It  is  contended  that  the  appellant  House  was  an  independ- 
ent contractor  and  that  the  trespass  complained  of  was  his 
trespass  alone  for  which  his  employer  and  co-appellant  waa 
not  responsible.  It  being  conceded  that  the  verdict  is  cor- 
rect as  to  one  defendant,  the  other,  in  order  to  attack  it, 
should  have  made  a  separate  motion  for  a  new  trial,  and 
separately  assigned  error,  neither  of  which  was  done. 

The  appellees  owned  cement  lands  adjoining  those  owned 
by  the  appellant  company.  In  working  its  mine,  92,840 
<3ubic  feet  of  cement  rock  were  taken  fronl  appellees  land 
through  a  mistake  as  to  the  boundary  line.  The  land  was 
wiorth  $100  per  acre  and  19-100  of  an  acre  was  mined. 
The  quantity  of  rock  named  would  produce  30,942  barrels 
of  cement.  The  unquarried  rock  was  worth  ^  cent  per  bar- 
rel, or  $154.71.  There  was  no  conflict  whatever  in  the  evi- 
dence and  appellees'  attorney  does  not  endeavor  to  explain 
the  manner  in  which  the  amount  of  the  finding  was  reached. 
The  finding  and  judgment  were  for  $379.70  and  therefore 
excessive. 

If  the  appellees  file  a  remittitur  in  the  clerk's  office 
within  twenty  days  for  $224.99,  the  judgment  is  affirmed 
at  appellees'  cost,  otherwise  it  is  reversed,  and  the  cause 
remanded  with  instructions  to  sustain  the  motion  for  a  new 
trial  and  for  further  proceedings. 
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The  W.  p.  Myers  Publishing  Company  v.  White 

River  School  Township. 

[No.  8,633.    Filed  December  13,  1901.  ] 

Schools. — Teaching  Mime. — lAabUity  of  ToimsMp  for  Mune  CharU 
Purchased  by  Trutiee. — ^A  complaint  in  an  action  against  a  school 
to^mship  to  recover  the  value  of  certain  music  charts  furnished 
by  plaintiff  and  placed  in  the  schools  of  the  township  by  the 
trustee  thereof  is  not  bad,  because  music  is  ndt  one  of  the  branches 
of  study  required  by  the  statute  (§5984  Bums  1901)  to  be  taught 
in  the  public  schools,  since  under  such  statute  school  trustees  have 
authority  to  prescribe  the  teaching  of  music  in  the  common 
schools,    pp.  91-98. 

Same. — Teaching  Music, — Direction  by  Trustee. — Pleading. — ^An  aver- 
ment in  a  complaint  in  an  action  against  a  school  township  for 
the  value  of  certain  music  charts,  to  the  effect  that  the  trustee 
placed  the  charts  in  the  public  schools  of  the  township  for  the 
purpose  of  being  used,  where  they  still  remain,  and  have  ever 
since  been  used  by  the  pupils,  is  equivalent  to  stating  that  the 
trustee  directed  that  music  be  taught,    pp.  93,  94. 

Same. — Trustee. — Purchase  of  Music  Charts. — School  trustees  have  au- 
thority under  §6920  Bums  1901  to  purchase  music  charts  for  the 
use  of  the  schools  of  their  townships  without  the  approval  of  the 
board  of  education,    pp.  94,  96. 

From  Johnson  Circuit  Court;  Wm.  J.  Buckingham^ 
Judge. 

Action  by  The  W.  P.  Myers  Publishing  Company 
against  White  River  School  Township  to  recover  the 
value  of  certain  music  charts  furnished  the  township. 
From  a  judgment  for  defendant  on  demurrer  to  the  com- 
plaint, plaintiff  appeals.    Reversed. 

W.  J.  Becketty  for  appellant. 

R.  M.  Miller  and  H.  C.  Bametty  for  appellee. 

C0M8TOCK,  C.  J. — Appellant  brought  this  action  against 
the  White  River  School  Township  of  Johnson  county,  Indi- 
ana, to  recover  the  value  of  twelve  music  charts  at  $15  each. 
The  trial  court  sustained  appellee's  demurrer  to  the  com- 
plaint for  wanft  of  facts.     Appellant  refusing  to  plead  fur- 
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ther,  judgment  was  rendered  in  favor  of  appellee  for  costs. 
The  sufficiency  of  the  complaint  is  presented  by  this  appeal. 
The  first  objection  to  the  complaint,  as  stated  by  appellee, 
is,  that  "a  township  trustee  has  no  authority  to  create  a  debt 
for  music  charts,  music  not  being  one  of  the  branches  o£ 
study  required  to  be  taught  in  public  schools." 

After  alleging  that  the  defendant  is  indebted  to  the  plain- 
tiff in  the  sum  of  $250  for  goods  delivered  to  the  defendant 
and  placed  in  the  schools  of  the  defendant  school  township, 
the  complaint  contains,  among  others,  in  substance  the  fol- 
lowing averments:  The  goods  consisted  of  fourteen  sets 
of  music  charts,  each  set  consisted  of  twelve  charts,  and 
w^ere  so  graduated  that  each  and  all  the  grades  from  the 
lowest  to  the  highest  could  be  instructed  therefrom  in  vocal 
music;  that  each  set  was  worth  $15;  that  they  were  re- 
ceived by  the  trustee  and  placed  in  the  schools  of  said  town- 
ship and  were  used  by  the  teachers  in  said  various  schools, 
for  the  use  and  benefit  of  all  the  pupils  in  said  schools,  to 
instruct  them  in  the  rudiments  of  vocal  music:  that  thev 
were  suitable  and  necessary  properly  to  teach  vocal  music 
in  said  schools;  that  said  schools  were  wholly  without  any 
charts  or  apparatus  of  any  kind  whatever,  or  any  other 
proper  api>aratus  or  means  by  which  vocal  music  could  be 
taught  therein  by  the  teachers  thereof,  and  that  until  said 
charts  were  furnished  no  music  could  be  taught  therein, 
and  the  school  children  of  the  various  school  districts  of 
said  township  were  wholly  deprived  of  the  opportunities 
and  facilities  for  instruction  in  vocal  music;  that  they  were 
furnished  for  the  use  of  the  school  township,  to  be  used 
in  the  various  buildings  of  said  schools,  for  the  use  of  all 
pupils  in  attendance  upon  the  public  schools  therein,  and 
were  received  and  placed  in  the  schoolhouses  for  such  pur- 
pose, and  have  been  and  are  still  used  by  the  defendant 
township  in  its  public  schools;  that  when  so  furnished,  they 
were  reasonably  worth  the  sum  of  $210. 

Section  5984  Bums  1901,  provides  that  "The  common 
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schools  of  the  State  shall  be  taught  in  the  English  language; 
and  the  trustees  shall  provide  to  have  taught  in  them  or- 
thography, reading,  writing,  arithmetic,  geography,  English 
grammar,  physiology,  history  of  the  United  States  and  good 
behavior,  and  such  othej*  branches  of  learning  and  other 
languages  as  the  advancement  of  pupils  may  require  and 
the  trustees  from  time  to  time  direct."  In  con- 
struing this  section,  the  Supreme  Court,  in  State  ex  rel. 
V.  WebbeTy  108  Ind.  31,  58  Am.  Rep.  30,  meets  said  first 
objection.  In  that  case  it  is  held  that  the  school  trus- 
tees have  authority  to  prescribe  the  teaching  of  music  in 
the  common  schools  and  to  require  the  pupils  to  provide 
themselves  with  books  of  instruction  for  that  purpose.  In 
the  course  of  the  opinion,  the  court  say:  "It  can  not  be 
doubted,  we  think,  that  the  legislature  has  given  the  trus- 
tees of  the  public  school  corporations  the  discretionary 
power  to  direct,  from  time  to  time,  what  branches  of  learn- 
ing, in  addition  to  those  specified  in  the  statute,  shall  be 
taught  in  the  public  schools  of  their  respective  corpora- 
tions.'' The  school  in  the  case  from  which  we  have  just 
quoted  was  a  graded  school;  but  the  language  of  the  statute 
is  general  and  applies  to  all  public  schools. 

We  appreciate  the  force  of  the  appellee's  position  that 
music  is  not  one  of  the  branches  required  to  be  taught  in 
public  schools  in  view  of  the  fact  that  under  §5905a  Bums 
1901,  §4429a  Homer  1901,  the  applicant  for  the  position  of 
teacher  may  be  licensed  who  "is  found  to  possess  knowledge 
which  is  sufficient,  in  the  estimation  of  the  county  superin- 
tendent, to  enable  said  applicant  successfully  to  teach,  in 
the  common  schools  of  the  State,  orthography,  reading, 
writing,  arithmetic,  geography,  English  grammar,  physiol- 
ogy, the  history  of  the  United  States,  *  *  *  to  gov- 
ern such  schools."    But  we  regard  the  case  cited  as  decisive. 

The  second  objection  urged  to  the  complaint  is,  that  "if 
music  is  such  'other  branch  of  learning  as  the  advancement 
of  the  pupil'may  require  and  the  trustees  from  time  to  time 
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'direct/  the  complaint  nowhere  states  such  facts."  The 
statute  specifies  the  concurrence  of  two  conditions,  viz.,  the 
advancemenf  of  the  pupils  must  require  such  other  branch 
of  learning  and  the  trustee  must  direct  that  it  be  taught. 
The  necessity  of  teaching  such  other  branch  of  learning 
is  lodged  in  the  discretion  of  the  trustee.  State  ex  reL  v. 
Webber^  supra.  The  complaint  stating  facts  showing  that 
he  placed  the  charts  for  the  purpose  of  their  being  used  in 
the  "public  schools  of  said  township,  where  they  still  remain 
and  have  ever  since  been  used  by  the  pupils,  is  equivalent 
to  stating  that  the  trustee  directed  that  music  be  taught. 

The  third  and  last  objection  made  to  the  complaint  is  that 
"the  purchase  of  music  charts,  if  in  any  event  lawful,  could 
only  be  made  after  being  considered  by  the  'county  board  of 
education,'  which  consideration  the  complaint  does  not 
show."  The  county  board  of  education  and  its  duties  are 
defined  in  §5912  Burns  1901,  §4436  Homer  1901.  Said 
section  provides  that,  "Said  board  shall  consider  the  general 
wants  and  needs  of  the  schools  and  school  property  of  which 
they  have  charge,  and  all  matters  relating  to  the  purchase 
of  school  furniture,  books,  maps,  charts,"  etc.  The  change 
of  text  books  and  the  management  of  township  libraries 
shall  be  determined  by  such  board ;  but  as  to  the  other  mat- 
ters, it  is  only  advisory.  It  is  not  given  authority  to  con- 
tract for  school  supplies;  this  authority  is  in  the  trustee. 

Section  5920  Bums  1901,  §4444  Homer  1901,  provides 
that  the  trustees  "shall  take  charge  of  the  educational  affairs 
of  their  respective  townships,  towns,  and  cities.  They  shall 
employ  teachers,  establish  and  locate  conveniently  a  suflS- 
cient  number  of  schools  for  the  education  of  the  children 
therein,  and  build,  or  otherwise  provide,  suitable  houses, 
furniture,  apparatus  and  other  articles  and  educational  ap- 
pliances necessary  for  the  thorough  organization  and  effi- 
cient management  of  said  schools." 

The  articles  purchased  were  not  "general  text  books  for 
the  use  of  each  of  the  individual  pupils."  In  Jackson  School 
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Tp.  V.  Hadleyj  69  Ind.  534,  the  Supreme  Court  holds  that 
the  trustee  has  the  right  to  purchase  dictionaries  for  the  use 
of  the  schools.  In  the  course  of  the  opinion  in  Honey  Creek 
School  Tp.  V.  BameSf  119  Ind.  213,  at  p.  216,  in  comment- 
ing upon  that  cose,  the  Supreme  Court  say:  "Blackboards, 
charts,  maps,  tellurians  and  dictionaries  are  a  class  of  arti- 
cles, apparatus  and  books  which  are  not  required  for  each 
individual  scholar,  but  one  of  each  would  be  sufficient,  in 
most  instances,  for  th€  whole  school,  and  could  be  used  by 
the  teacher  in  giving  instructions  to  the  pupils.  No  person 
being  required  to  furnish  such  common  property  for  the 
benefit  of  the  whole  school,  they  can  only  be  supplied  by 
the  trustees."  The  complaint  is  sufficient  to  withstand  a 
demurrer. 

Reversed,  with  instruction  to  overrule  the  demurrer. 


The  Huntington  Manufacturing  Company  v. 

schofield  et  al. 

[No.  8,974.    Filed  December  17,  1901.  ] 

Ck>BFORATlON8. — Bona  Fide  Attempt  to  Organize. — De  Facto  Corpora- 
tion.— ^Where  in  a  bona  fide  attempt  to  incori)orate,  dnplicate  ar- 
ticles of  association  were  proj^rly  executed,  and  a  copy  thereof 
filed  in  the  office  of  the  Secretary  of  State,  but,  instead  of  filing 
and  having  recorded  a  copy  of  such  articles  in  the  county  record- 
er's office,  as  required  by  statute,  the  certificate  of  incorporation 
issued  by  the  Secretary  of  State  was  so  filed  and  recorded,  such 
attempt  at  organization  creates  a  de  facto  corporation. 

From  Huntington  Circuit  Court;  C.  W.  WaikinSj  Judge. 

Action  by  William  C.  Schofield  and  others  against  the 
Huntington  Manufacturing  Company.  From  a  judgment 
for  plaintiffs,  defendant  appeals.    Affirmed. 

M.  L.  Spencer,  W.  A.  Branyan  and  E.  SearleSj  for  ap- 
pellant. 

W.  J.  Veseyy  0.  N.  Heaton^  A.  J*.  Vesey,  B.  F.  Heaton 
and  A.  D.  Wasmuth,  for  appellees. 


96  APPELLATE  COURT  OF  INDIANA, 

Hnntington  Mfg.  Co.  v,  Schofield. 

Per  Curiam. — Appellees  sued  appellant  upon  an  account, 
averring  appellant  to  be  a  corporation.  Appellant  answered 
in  two  paragraphs,  first  the  general  denial,  and  second  a  ver- 
ified answer  that  when  the  "cause  of  action  accrued  no  such 
corporation  existed  as  the  defendant."  The  cause  was  tried 
upon  its  merits  resulting  in  a  verdict  and  judgment  for 
appellees.  Overruling  a  motion  for  a  new  trial  is  assigned 
as  error. 

If  the  second  paragraph  of  answer  il^  a  plea  in  abatement 
it  could  not  be  pleaded  with  an  answer  in  bar.  Under  the 
general  denial  appellant^  as  a  corporation,  defended  the 
action  on  its  merits.  But  the  second  paragraph  does  not 
-deny  the  existence  of  the  corporation  when  the  debt  was 
contracted  nor  does  it  deny  that  appellant  is  now  a  corpora- 
tion, but  simply  alleges  that  it  was  not  a  corporation  when 
the  cause  of  action  accrued.  It  impliedly  admits  by  the 
filing  of  each  paragraph  of  answer  that  it  is  now  a  corpora- 
tion. Construing  this  pleading  most  strongly  against  the 
pleader,  the  most  that  can  be  said  of  it  is  that  it  denies  the 
debt  to  be  a  corporate  debt.  But  admitting,  without  de- 
ciding, that  such  an  answer  casts  the  burden  of  proving  cor- 
porate existence,  at  the  time  the  cause  of  action  accrued, 
upon  appellees,  there  is  sufficient  evidence  in  the  record  to 
«how  that  appellant  was  a  de  facto  corporation. 

It  appears  that  duplicate  articles  of  association  were 
signed  and  acknowledged  as  the  statute  requires,  a  copy  was 
filed  in  the  office  of  the  Secretary  of  State  and  instead  of 
filing  the  articles  in  the  county  recorder's  office,  the  certifi- 
cate of  incorporation  issued  by  the  Secretary  of  State  was 
filed  and  recorded  in  the  recorder's  office.  Where  there 
has  been  a  good  faith  effort  to  organize  a  corporation  under 
a  statute  authorizing  such  mcoiT)oration,  and  corporate 
functions  have  been  assumed  and  exercised,  the  organiza- 
tion becomes  a  de  facto  corporation.  Williamson  v.  Ko- 
Tcomo,  etc.y  Assn,,  89  Ind.  389;  Baker  v.  Neff,  73  Ind.  68; 
Methodist  Church  v.  Pickett,  19  IN".  Y.  482;  Indiana  Bond 
Co.  V.  Ogle,  22  Ind.  App.  593,  72  Am.  St.  326. 
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« 

Upon  the  above  theory  the  court  properly  instructed  the 
jury.  There  is  evidence  to  sustain  the  verdict  of  the  jury 
and  we  can  not  weigh  it  to  determine  the  preponderance. 

Judgment  affirmed. 


Railsback  v.  Gordon,  Executor. 

[No.  8,985.    Filed  December  17,  1901.  ] 

"WiLl£. — Constructicn. — Life  Estate. — Power  to  Charge  with  Support, — 
A  testator  devised  certain  real  estate  to  his  wife  "to  have  and  to 
hold  during  her  life,"  and  by  the  terms  of  the  will  emi)owered 
her  to  sell  all  the  real  estate  except  the  "home  farm,"  and  appro- 
Xniat^  the  same  to  her  snpi)ort.  Heldf  that  the  widow  received 
only  a  life  estate  in  the  home  farm,  and  oonld  not,  therefore, 
charge  it  with  a  claim  for  necessary  aid  and  assistance  famished 
her  in  her  old  age. 

From  Marshall  Circuit  Court ;  A.  C.  Capron,  Judge. 

Action  by  Lucinda  Railsback  against  William  C. 
Oordon,  Executor.  Frqm  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Charles  KelHsoriy  for  appellant. 
Samuel  Parker^  for  appellee. 

Henley,  J. — Appellant  commenced  this  action  against 
the  estate  of  John  M.  Gordon,  deceased.  She  seeks  to  re- 
cover for  services  rendered  in  caring  for  one  Barsheba  Gor- 
don, who  wafi  the  aged  widow  of  decedent.  Her  claim  was 
disallowed  by  the  executor  of  decedent's  will  and  was  trans- 
ferred to  the  issue  docket  of  the  Marshall  Circuit  Court, 
where  appellant  upon  leave  granted  by  the  court  filed  her 
amended  complaint.  Appellee's  demurrer  for  want  of  facts 
was  sustained  and  appellant  declining  to  plead  further,  the 
<?ourt  rendered  judgment  against  appellant  that  she  take 
nothing  by  her  action,  and  that  appellee  recover  his  costs. 
The  only  error  assigned  relates  to  the  ruling  of  the  trial 
court  in  sustaining  appellee's  demurrer  to  appellant's 
amended  complaint. 

Vol.  28—7 


98  APPELLATE  COURT  OF  IKDIANA, 

Bailsback  v.  Grordon. 

Appellant's  complaiBt  is  upon  the  theory  that  the  will  of 
John  M.  Gordon,  deceased,  made  provision  for  the  comfort- 
able support  and  maintenance  of  his  aged  wife,  Barsheba 
Gordon.  It  avers  that  during  her  widowhood,  when  old 
and  helpless,  the  said  Barsheba  Gordon  requested  her 
daughter,  the  appellant,  to  come  to  her  assistance.  That 
appellant,  at  the  request  of  her  mother,  left  her  own  family 
to  the  care  of  others  and  went  to  the  assistance  of  her 
mother  and  gave  her  almost  constant  care  and  attention  for 
a  period  of  nearly  four  years  preceding  her  death.  That 
such  care  and  attention  were  given  with  the  understanding 
and  agreement  that  she  would  be  paid  the  reasonable  value 
thereof.  That  the  services  so  rendered  were  necessary  to 
the  comfort  and  existence  of  said  Barsheba  Gordon  and 
constitute  a  charge  against  the  thirty-five  acres  of  land  of 
which  the  decedent  died  seized. 

In  passing  upon  the  sufficiency  of  the  amended  com- 
plaint, it  is  necessary  to  construe  the  will  of  John  M.  Gor- 
don, deceased.  The  part  of  said  will  here  involved  is  as 
follows :  "Last  will  and  testament  of  John  M.  Gordon,  de- 
ceased. In  the  name  of  the  Benevolent  Father  of  All,  I, 
John  M.  Gordon,  of  Marshall  county.  State  of  Indiana,  do 
make  and  publish  this  my  last  will  and  testament:  Item 
1.  I  give  and  devise  to  my  beloved  wife,  in  lieu  of  her  in- 
terest in  my*lands,  the  farm  on  which  we  now  reside,  situ- 
ated in  said  county  and  State  containing  about  thirty-five 
acres,  to  have  and  to  hold  the  same  during  her  life.  I  also 
give  and  devise  to  her  ten  acres  of  land  situated  in  section 
thirty-three,  township  thirty-two,  range  three  east,  and  also 
lot  forty-four,  situated  in  Fredericksburg,  said  county  and 
State,  together  with  all  the  'stalk',  household  goods,  furni- 
ture, provisions,  and  other  goods  and  chattels  which  may  be 
thereon  at  the  time  of  my  decease,  to  have  and  to  hold 
during  her  life  as  aforesaid,  she  however,  selling  lands 
thereof  as  may  be  sufficient  to  pay  all  my  just  debts.  If, 
however,  after  selling  a  sufficient  amount  of  my  personal 
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property  to  pay  my  just  debts  the  proceeds  of  the  home 
farm  on  which  she  residee  is  insufficient  to  give  her  a  com- 
fortable support,  it  is  my  will  that  ahe  sell  the  ten  acres, 
and  also  the  lot  forty-four  above  spoken  of,  and  she  is 
hereby  empowered  and  authorized  to  sell  all  of  my  real 
estate  except  the  home  farm  and  appropriate  the  same  to 
her  support  or  as  much  thereof  as  may  be  necessary  to  give 
her  a  comfortable  living  during  her  life.  Item  2.  At  the 
death  of  my  said  wife,  the  real  estate  aforesaid,  or  so  much 
thereof  as  may  remain  unsold  at  the  decease  of  my  said 
wife,  I  give  and  devise  to  my  children  the  same  to  be  sold 
and  the  proceeds  to  be  divided  equally,  together  with  the 
personal  property,  household  goods,  and  chattels  remaining 
thereon  at  her  decease,  equally  among  them.  Provided, 
always,  that  in  case  any  of  my  said  children  shall  depart 
this  life  before  the  death  of  my  said  wife,  then  in  that  case 
the  share  belonging  to  such  deceased  child  shall  revert  to 
my  children  that  shall  survive  my  wife,  except  in  case  of 
my  daughter  Lucinda  Parmer,  it  is  especially  provided  that 
in  case  she  shall  survive  my  vnie  it  is  my  will  that  she  shall 
share  equally  with  all  my  children  that  survive  my  wife, 
that  she  shall  have  her  share  remaining  in  the  hands  of  my 
executor,  the  same  to  be.  paid  to  her  in  annual  instalments 
and  not  more  than  $50  per  annum,  and  providec^  that  in  case 
of  death  of  my  daughter,  Lucinda,  before  the  payments 
have  all  been  made,  then  and  in  that  case  it  is  my  will  that 
the  payments  cease  and  the  remaining  part  of  her  e-hare  in 
the  hands  of  my  executor  to  be  divided  among  my  other 
living  children  equally.  Item  3.  I  do  hereby  nominate 
and  appoint  my  son  William  C.  Grordon,  executor  of  this 
my  last  will  and  testament  hereby  authorizing  and  em- 
powering him  to  compromise,  release,  adjust,  and  discharge 
in  such  manner  as  he  may  deem  proper,  the  debts  and 
claims  due  my  estate  at  the  death  of  my  said  wife.  T  do 
also  authorize  and  empower  him,  if  it  should  become  neces- 
sary to  make  an  equitable  distribution  of  my  real  and  per- 
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sonal  property,  to  sell  at  private  sale  or  in  such  maimer, 
upon  such  terms  of  credit  or  otherwise  as  he  may  think 
proper,  all  of,  or  any  part  of,  my  real  estate  and  deed  to  the 
purchaser  to  execute,  acknowledge  and  deliver  in  fee  simple 
and  faithfully  carry  out  and  execute  this  my  last  will  and 
testament." 

Appellant's  counsel  ask  this  court  to  construe  the  will  to 
mean  that  the  thirty-five  acres  of  real  estate,  mentioned  in 
the  first  item,  is  charged  with  the  support  of  the  testator's 
widow  in  such  a  way  as  to  make  it  liable  for  the  claim  of 
appellant  for  services  rendered  such  widow  as  stated  in  her 
complaint. 

It  seems  to  us  that  the  intention  of  the  testator  is  plainly 
expressed  in  his  will,  and  in  giving  his  intention  effect  no 
settled  rules  of  law  are  violated.  The  thirty-five  acre  tract 
of  land  is  given  to  the  widow  "to  have  and  to  hold  the  same 
during  her  life."  The  meaning  of  this  language  is  plain 
and  explicit;  no  better  words  could  have  been  used  to  create 
a  life  estate  in  the  widow  of  the  testator.  The  language  of 
the  subsequent  portions  of  the  will  does  not  in  any  manner 
render  it  ambiguous  or  uncertain  in  any  of  its  parts,  and  it 
is  particularly  certain  anS  explicit  as  to  this  thirty-five  acres 
known  as  the  "home  farm."  The  widow  is  given  the  right 
to  sell  all  the  personal  property,  the  town  lot,  the  ten  acre 
tract,  "and  she  is  hereby  empowered  and  authorized  to  sell 
all  of  my  real  estate  except  the  home  farm  and  appropriate 
the  same  to  her  support,"  etc. 

It  is  seen  that  in  giving  his  widow  the  right  to  dispose  of 
certain  property,  the  testator  expressly  excepted  this  thirty- 
five  acre  tract  which  is  by  the  terms  of  the  will  to  be  sold 
and  the  proceeds  divided  amongst  the  children.  The  widow 
of  John  M.  Gordon  took  only  a  life  estate  in  the  thirty-five 
acre  tract.  There  is  nothing  in  the  language  of  the  will 
to  cast  a  doubt  upon  the  construction  here  given  it.  It  is 
particularly  plain  and  explicits  The  demurrer  to  the 
amended  complaint  was  properly  sustained. 

Judgment  affirmed. 
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Ayees  V.  Blevins  ET  AL. 

[No.  8,471.    FUed  December  17,  1901.  ] 

Appbajl  and  Error. — Pleading, ^ATnendTnent.^-RalmgB  on  demurrers 
to  answers  which  were  afterward  amended  cannot  be  considered 
on  appeal,    p,  102. 

Sajcb. — BiU  of  Exceptions. — ^A  bill  of  exceptions  which  was  not  filed 
after  being  signed  is  not  a  i>art  of  the  record,    p.  109. 

Same. — Imtructions. — ^To  make  instmctions  given  or  refused  a  part 
of  the  record  nnder  $&44  Bums  1901  it  mnst  afiSxmatiyely  apx>ear 
that  Exceptions  were  written  upon  the  instructions,  dated  and 
signed  by  the  judge,  and  that  the  instructions  were  filed  after  be- 
ing signed  by  the  trial  judge,    p.  102. 

Same. — ^Where  the  instructions  are  incorporated  in  the  bill  of  ex- 
ceptions the  provisions  of  ^5SSf  535  Homer  1901  do  not  apply. 
Moore  v.  Combs,  24  Ind.  App.  464,  overruled,    p.  102. 

Same. — BUI  of  Exceptions. — Evidence. — ^llie  evidence  is  jproperlj  in  the 
record  where  the  bill  of  exceptions  containing  the  reporter's  long- 
hand transcript  of  the  evidence  was  presented  to  and  signed  by 
the  judge  within  the  time  limited,  and,  after  being  so  signed,  filed 
in  the  clerk's  office  and  certified  to  the  Appellate  Court,    p.  103. 

QAMR.^An8wer  Cannot  be  First  Questioned  on  Appeal. — The  sufficiency 
of  an  answer  cannot  be  questioned  for  the  first  time  on  appeal. 
p.  104. 

Same. — Ansiver. — Evidence. — The  objection  to  the  sufficiency  of  facts 
which  might  have  been  made  to  an  answer  upon  demurrer  may  be 
made  to  the  evidence  offered  in  supxx>rt  of  the  answer  under  a 
motion  for  a  new  trial,    p.  104. 

Praud. — Promise  to  be  Performed  in  Future. — ^A  promise  to  do  some- 
thing in  the  future,  although  not  intended  to  be  performed,  does 
not  constitute  fraud,    p.  I04. 

Evidence. — Contracts. — Oral  Negotiations.— Oral  negotiations  leading 
up  to  a  written  contract  are  merged  in  the  writing,  and  it  is  error 
to  admit  in  evidence  such  oral  negotiations  in  an  action  for  breach 
of  the  contract,    p.  105. 

From  Owen  Circuit  Court ;  G.  W.  Grubbs^  Judge. 

Action  by  A.  C.  Ayres  against  S.  M.  Blevins  and  others 
on  promissory  notes  given  in  settlement  for  a  stone 
crusher.  From  a  judgment  for  defendants,  plaintiff  ap- 
peals.   Reversed. 

H.  A.  Leey  L.  M.  Grimes^  I.  H.  Fowler  and  T.  G. 
Spangler,  for  appellant. 
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Willis  Hickaniy  H.  C.  Duncan  and  /.  C,  Batman^  for 
appellees. 

RoBY,  J. — The  first,  second,  and  third  assignments  are 
that  the  court  erred  in  overruling  appellant's  demurrers  to 
the  first,  second  and  third  paragraphs  of  answer  respectr 
ively.  There  were  amended  first,  second,  and  third  para- 
graphs of  answer  filed.  The  assignments  do  not  therefore 
present  any  question,  the  original  pleadings  being  taken 
out  of  the  record  by  the  amendments.  §662  Burns  1901, 
§650  Horner  1901.    Barnes  v.  Pelham,  18  Ind.  App.  166. 

The  remaining  assignment  is  that  the  court  erred  in  over- 
ruling the  appellant's  motion  for  a  new  trial.  Grounds  for 
a  new  trial  discussed  relate  to  the  action  of  the  court  in  per- 
mitting the  appellees  to  amend  their  answers  after  the  evi- 
dence had  begun,  in  denying  appellant's  right  to  open  and 
close,  and  in  the  giving  and  refusal  to  give  instructions. 
Two  bills  of  exceptions  designed  to  save  these  questions 
were  presented  to  the  trial  judge  and  have  been  copied  by 
the  clerk  in  making  up  the  transcript.  It  does  not  appear 
that  they  were  filed  after  being  signed  and  they  are  there- 
fore not  properly  a  part  of  the  record.  Richardson  v. 
League^  21  Ind.  App.  429;  Beall  v.  Union  Traction  Co.,  157 
Ind.  209. 

There  seems  to  have  been  an  attempt  to  bring  the  instruc- 
tions into  the  record  under  the  provisions  of  the  statute. 
§§543,  544  Bums  1901,  §§534,  535  Horner  1901.  There 
are  three  methods  in  which  t^  make  instructions  given  or 
refused  a  part  of  the  record.  (1)  By  order  of  court;  (2)  by 
bill  of  exceptions;  (3)  under  the  statute  above  cited.  When 
the  third  method  is  followed  it  must  affirmatively  appear 
that  exceptions  were  written  upon  the  instructions,  dated 
and-  signed  by  the  judge,  and  filed.  Riley  v.  Allen,  154 
Ind.  176. 

Where  the  instructions  are  incorporated  in  the  bill  of  ex- 
ceptions the  provisions  of  §§533,  535  Horner  1901,  do  not 
apply.  Burk  v.  AndiSy  98  Ind.  59,  63;  OhiOy  etc.,  R.  Co. 
V.  Dunn,  138  Ind.  18.     In  so  far  as  Moore  v.  Combs,  24 
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Ind.  App.  464,  holds  otherwise  it  is  overruled.  The  record 
does  not  show  that  the  instructions  were  filed  after  being 
fiigned  by  the  trial  judge;  they  do  not  therefore  become 
part  of  the  record  under  the  statute.  A  bill  of  exceptions 
containing  the  reporter's  longhand  transcript  of  the  evi- 
dence was  presented  to  and  signed  by  the  judge  within  the 
time  limited,  and  after  being  so  signed  was  filed  in  the 
clerk's  office  and  is  certified  to  this  court  The  evidence  is 
therefore  in  the  record.  Breedlove  v.  Breedlove^  27  Ind. 
App.  560. 

The  action  was  brought  to  recover  the  amount  of  two 
promissory  notes  executed  by  appellees  to  the  Aultman 
Company,  a  corporation,  in  settlement  for  a  stone  crusher. 
A  written  order  was  given  for  the  crusher,  the  material 
terms  of  which  are  as  follows: 

'Tost  Office  Ellettsville,  State  of  Ind.  Date  June  3, 
1896.  The  Aultman  Company. .  Canton  Ohio:  Please 
ship  to  Blevins  &  Steele  at  Ellettsville  station,  county  of 
Monroe,  State  of  Ind.  about  the  15th  day  of  June  1896,  via 
route  you  consider  cheapest  and  best,  one  No.  3^  Aultman 
rock  crusher,  complete  with  fourteen  steel  elevator  and 
steel  trucks.  On  its  arrival  we  agree  to  pay  freight  charges 
and  at  our  own  expense  for  power,  cartage,  assistance,  etc., 
give  same  a  fair  and  thorough  trial,  under  conditions  stipu- 
lated, and  under  directions  of  your  agent.  If  said  crusher 
equals  the  capacity  claimed,  viz. :  No.  3^,  twelve  to  sixteen 
tons  per  hour;  man  to  be  furnished  free  of  charge  by  the 
Aultman  Co.  We  agree  to  pay  the  Aultman  Company,  or 
order  $675,  payable  as  follows:  Within  eighteen  months 
from  date  of. acceptance.  Interest  6%.  Above  price  is  for 
the  crusher  f .  o.  b.  cars  Ellettsville.  If  the  crusher  does  not 
do  the  work  represented  above,  then  we  agree  to  notify  you 
in  writing,  at  Canton,  Ohio,  of  such  failure,  and  if,  within 
ten  (kys  from  receipt  of  such  notice,  you  fail  to  make 
crusher  do  the  work  represented  above,  then  you  are  to  re- 
fund the  freight  charges  and  receive  back  the  crusher  at 
Ellettsville  R.  K.  station  from  which  it  was  taken,  and  can- 
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eel  this  order.  It  is  also  further  understood  that  this  order 
embodies  the  entire  understanding,  is  not  subject  to  counter- 
mand, and  is  not  to  be  affected  by  any  verbal  agreements." 

The  first  and  second  paragraphs  of  answer  count  upon 
an  alleged  breach  of  the  warranty  contained  in  this  instru- 
ment. The  third  paragraph  makes  the  order  an  exhibit. 
Its  theory  seems  to  be  a  mixture  of  breach  of  warranty  and 
fraudulent  representations,  but  from  staftements  made  in 
passing  upon  the  admissibility  of  evidence  in  the  trial  court 
it  appears  to  have  been  construed  as  an  answer  of  fraud. 
The  sufficiency  of  the  answers  not  having  been  raised  by 
demurrer  can  not  be  first  questioned  on  appeal.  Miller  v. 
McDonald,  139  Ind.  465.    Elliott's  App.  Proc,  §§476,  480. 

The  third  paragraph  affirmatively  shows  that  the  repre- 
sentations alleged  to  have  been  fraudulent  were  afterward 
embodied  in  the  written  contract.  They  consist  of  repre- 
sentations that  the  machine  would  crush  a  certain  number 
of  tons  of  rock  per  hour,  in  a  manner  satisfactory  to  the 
appellees.  The  objection  to  the  sufficiency  of  facts  which 
might  have  been  made  to  the  pleading,  upon  demurrer,  may 
be  made  to  the  evidence.    Miller  v.  McDonald,  supra. 

The  motion  for  a  new  trial  presents  the  question  upon 
the  evidence.  The  evidence  offered  in  support  of  the  an- 
swer is  wholly  insufficient  to  justify  the  inference  of  fraud. 
A  promise  to  do  something  in  the  future,  although  not  in- 
tended to  be  performed,  does  not  constitute  fraud.  Smith 
V.  Parher,  148  Ind.  127,  133.  The  representation  of  a  ma- 
terial fact  is  neeeesary  to  a  charge  of  fraud;  matters  of 
opinion  and  matters  equally  within  the  knowledge  of  the 
parties  are  not  sufficient.  Anderson,  etc,  Works  v.  MyerSy 
15  Ind.  App.  385;  Lincoln  v.  Ragsdale,  9  Ind.  App.  555. 

The  evidence  shows,  not  that  fraud  was  practiced,  but  the 
reverse.  Appellee  Blevins  testified  that  he  had  had  a  great 
deal  of  experience  with  machinery.  Had  been  employed 
about  it  "all  my  life."  'Tlave  had  charge  of  all  kinds  of 
etone  mills,  engines,  and  chink  machines."     The  agent  of 
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the  company  selling  the  machine  explained  it  in  detail  by 
the  aid  of  a  model;  he  said  the  machine  was  a  good  machine 
and  would  crush  certain  quantities  of  stone.  The  purchase 
was  made  and  the  written  order  executed.  The  order  bears 
date  June  3,  1896,  the  machine  was  received  during  the 
latter  part  of  that  month.  November  I7th  it  was  put  in 
operation.  December  10th,  after  appellees  had  used  it  for 
tweirty-seven  days,  the  notes  in  suit  were  executed  without 
objection.  The  appellees  had  then  all  possible  opportunity 
to  detect  any  fraud  theretofore  practiced  upon  them,  but 
they  made  no  suggestion  of  it.  It  is  not  claimed  that  the 
alleged  defects  were  latent.  The  appellees  were  as  able  to 
eee  them  as  any  one  and  surely  so  when  the  notes  were 
made.  Two  miles  and  a  quarter  of  pike  road  were  built 
with  the  machine  and  in  July  1897  it  was  "thrown  out", 
and  the  agent  of  the  company  informed  that  it  was  his 
machine. 

Over  the  objection  of  appellants  the  witness  BlQvins 
was  permitted  to  detail  the  oral  negotiations  which  led 
to  the  execution  of  the  contract  between  the  parties. 
Such  negotiations  were  merged  in  the  writing.  Cole  v. 
Gray,  139  Ind.  396.  The  admission  of  this  testimony  was 
error.  Its  tendency  was  to  confuse  the  jury  by  attaching 
to  the  transaction  an  unfounded  suggestion  of  fraud.  The 
verdict  thus  obtained  ought  to  have  been  promptly  set 
aside  by  the  trial  court. 

Judgment  reversed,  with  instructions  to  sustain  motion 
for  a  new  trial  and  for  further  proceedings  with  leave  to 
reform  issues. 


Carr  V,  Noah  et  al. 

[No.  3,952.    Filed  December  18,  1901.] 

Appeal  and  Error. — Bill  of  ErceptUms, — Jnd{/e*8  Signature. — Change 
of  Judicial  Cmniffe.— Under  the  act  of  1899  (Acts  1899,  p.  198), 
cluuiging  certain  judicial  circaits,  and  providing  that  the  judge 
before  whom  a  trial  is  in  progress  is  authorized  to  conduct  the 
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same  to  judgment  and  approve  and  sign  bills  of  exception  therein, 
and  in  all  cases  where  any  judge  of  any  circuit  affected  by  such 
act  shall  have  any  question  under  advisement,  or  on  trial,  or 
pending  for  any  purpose  whatever,  such  judge  shall  proceed  to 
determine  the  same,  and  do  all  acts  necessary  to  the  completion 
thereof  the  same  as  if  the  act  had  not  been  passed,  the  bill  of  ex- 
ceptions must  be  signed  by  the  judge  who  tried  the  cause,  he 
being  still  in  office,  and  not  by  his  successor  in  the  county. 

From  Decatur  Circuit  Court ;  F.  T.  Hord,  Judge. 

Action  by  W.  R.  Noah  and  others  against  V.  N.  Carr. 
From  a  judgment  for  plaintiffs,  defendant  appeals.  Af^ 
firmed.  > 

jB.  F.  Bennett  and  T.  E,  Davidson^  for  appellant. 
H.  Wickens  and  J.  W.  Osborne  for  appellees. 

CoMSTOCK,  C.  J. — Appellees,  who  were  plaintiffs  below,, 
recovered  a  judgment  against  appellant  for  $20  damages 
for  the  diversion  by  appellant  of  a  stream  of  water  from  ita 
natural  channel;  The  errors  assigned  are  the  action  of  the 
trial  court  in  overruling  appellant's  demurrer  to  the  com- 
plaint, and  in  overruling  his  motion  for  a  new  trial.  The 
only  questions  discussed  are  founded  upon  the  following 
reasons  set  out  in  the  motion  for  a  new  trial:  (1)  The  de- 
cision of  the  court  is  not  sustained  by  sufficient  evidence^ 
and  (2)  the  damages  assessed  are  excessive. 

For  the  decision  of  the  questions  presented,  an  examina- 
tion of  the  evidence  becomes  necessary.  Counsel  for  the 
appellees  for  the  following  with  other  reasons  insist  that 
the  evidence  is  not  properly  in  the  record.  "The  bill  of  ex- 
ceptions should  have  been  signed  by  the  judge  who  tried 
the  cause  and  not  by  his  successor."  The  judgment  was 
rendered  September  30,  1899.  The  court  takes  judicial 
notice  that  at  that  date  Kush  and  Decatur  counties  consti- 
tuted the  eighth  judicial  circuit,  of  which  the  Hon.  Doiig^ 
lass  Morris  was  the  sole  judge,  and  that  Bartholomew  and 
Brown  counties  constituted  the  ninth  judicial  circuit,  of 
which  the  Hon.  Francis  T.  Hord  was  the  sole  judge.  By 
an  act  of  .the  General  Assembly  of  1899,  Acts  1899,  198, 
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199,  200,  Decatur  and  Bartholomew  counties  became  th© 
ninth  judicial  circuit  with  judge  Hord  as  judge,  and  judge 
Morris  became  judge  of  the  circuit  composed  of  Kush  and 
Shelby  counties,  composing  the  sixteenth  judicial  circuit. 

It  appears  from  the  record  before  us  that  the  cause 
was  tried  before  judge  Morris  as  judge  of  the  eighth  judi- 
cial circuit,  and  that  the  motion  for  a  new  trial  was  by 
eaid  judge  overruled  and  time  given  within  which  to  file 
the  bill  of  exceptions.  The  bill  of  exceptions  is  signed  by 
judge  Hord,  as  judge  of  the  ninth  judicial  circuit,  within 
the  time  given  by  judge  Morris. 

Section  10  of  the  act  of  the  General  Assembly  above  r^ 
f erred  to  reads  as  follows:  "That  in  all  cases  on  trial  in 
any  of  the  counties  affected  by  this  act  at  the  time  of  the 
expiration  of  the  present  term  of  the  prosecuting  attorney 
of  the  ninth  judicial  circuit  of  the  State  of  Indiana,  the 
judge  before  whom  such  trial  is  in  progress  is  authorized  to 
conduct  the  same  to  judgment  and  approve  and  sign  bills 
of  exception  therein  and  to  do  and  perform  all  other  acts 
necessary  to  the  full  completion  of  the  same."  Section 
11  of  the  same  act  contains  the  following:  "Provided, 
That  if  any  of  the  judicial  circuits  affected  by  this  act  shall 
be  so  changed  that  the  judge  of  any  circuit,  as  consti- 
tuted by  this  act  shall  not  be  the  judge  of  a  circuit  composed 
of  the  same  counties  as  before  the  expiration  of  the  present 
term  of  the  prosecuting  attorney  of  the  ninth  judicial  cir- 
cuit of  the  State  of  Indiana,  and  in  all  cases  where  any 
judge  of  any  circuit  affected  by  this  act,  shall  have  any 
questions  under  advisement,  or  on  trial,  or  pending  for  any 
purpose  whatever,  such  judge  shall  proceed  to  determine 
the  same,  and  do  all  acts  necessary  to  the  completion 
thereof,  the  same  as  if  this  act  had  not  been  passed.^^  (The 
italics  are  our  own.)  The  statute  is  conclusive  of  the  ques- 
tion, and  we  must  hold  that  the  evidence  is  not  before  us. 

While  "our  decisions  declare  that  where  a  judge  dies 
or  goes  out  of  ofiice  by  resignation,  or  because  of  the  expira- 
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tion  of  his  term,  he  can  not  sign  the  bill  of  exceptions,  but 
that  it  must  be  signed  by  his  successor"  (Elliott's  App. 
Proc.  §799),  the  act  before  us  makes  the  logical  provision 
for  the  signing  of  an  instrument  importing  absolute  verity 
by  one  who  has  knowledge  rather  than  by  one  who  has  not 
knowledge  of  the  matters  it  assumes  to  state. 

Appellees'  position  is  well  taken,  and  the  judgment  is 
affirmed. 


The  Indiana.  Bituminous  Coal  Company 

V.  Buffey. 

[No.  4,022.    Filed  December  18,  1901.] 

Master  and  Servant. — Personal  Injuries, — Defective  Appliances. — 
Complaint. — A  complaint  by  a  mine  employe  for  i)er8onal  injuries 
snfitained  by  reason  of  a  defective  pulley  used  to  lower  and  raise 
a  bucket  in  the  removal  of  dirt  and  other  substances  from  the 
shaft  in  which  plaintiff  was  at  work,  which  avers  that  the  pulley 
was  wholly  insufficient  and  inadequate  in  size  and  strength  to 
hoist  the  bucket  and  contents,  and  that  the  insufficiency  and 
inadequacy  were  so  located  and  concealed  that  plaintiff  could 
not,  and  did  not,  see  or  discover  the  same,  and  had  no  knowl- 
edge thereof,  and  that  defendant  knew  that  the  pulley  was  wholly 
unfit  and  unsafe  by  reason  of  its  smallness  in  size  and  inherent 
weakness,  is  sufficient  as  against  demurrer,    p.  109. 

Trial. — Special  Finding. — Verdict. — Master  and  Servant, — Personal  In- 
juries. — ^Answers  to  interrogatories  in  an  action  by  a  mine  em- 
ploye for  i)ersonal  injuries  caused  by  a  defective  pulley  used  in 
hoisting  dirt  from  the  shaft  in  which  plaintiff  was  at  work,  that 
defendant  in  procuring  the  use  of  the  pulley  did  not  exercise 
ordinary  care  and  prudence,  and  that  plaintiff  in  remaining  where 
he  was  when  hurt  did  exercise  proper  care  and  prudence  are  not 
parts  of  a  special  verdict  and  add  nothing  to  a  general  verdict  for 
plaintiff,    p.  111. 

Same. — Interrogatories. — ^An  interrogatory  in  an  action  for  personal 
injuries  which  asks  whether  plaintiff,  at  the  time,  was  exercising 
any  watchfulness  or  precaution,  or  whether  he  took  any  thought 
in  the  way  of  looking  out  for  or  protecting  himself,  calls  for  a 
conclusion  on  the  part  of  the  jury.    p.  113, 

Same. — Interrogatories. — Ansivers. — General  Verdict. — ^Where  an  inter- 
rogatory contains  more  than  one  question,  and  the  answer  of  the 
jury  may  be  properly  applied  to  each  question,  one  of  which 
would  be  consistent  with  the  general  verdict  and  the  other  in 
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conflict  with  it,  the  interrogatory  and  answer  will  be  given  that 
oonstmction  which  will  sustain  the  general  verdict,    p.  Hi. 

Trtat.. — InterrogcUories. — Master  and  Servant. — Personal  Injuries. — Knowl- 
edge of  Danger, — ^In  an  action  by  a  mine  employe  for  i)er8onal 
injuries  sustained  by  reason  of  a  defective  pulley  used  in  hoisting 
buckets  from  a  shaft  in  which  plaintiff  was  at  work,  answers  to 
interrogatories  to  the  effect  that  upon  an  examination  of  the 
pulley,  its  general  appearance  would  have  suggested  its  defective- 
ness and  insufficiency  are  not  sufficient  to  overcome  a  general 
Terdict  for  plaintiff,  where  it  was  shown  that  the  pulley  hung  ten 
feet  above  the  top  of  the  shaft  and  that  plaintiff  was  injured  the 
first  day  of  his  employment,    pp.  II4,  116. 

BviDBNOE. — Expert  Testimony. — Defective  Appliances. — Master  and  Serv- 
ant.— In  an  action  by  an  employe  for  personal  injuries  sustained 
by  reason  of  a  defective  pulley  it  was  not  error  to  permit  a  wit- 
ness to  testify  that  a  pulley  similar  to  the  one  used  was  not  a 
suitable  and  proper  appliance  with  which  to  do  the  work  in  ques- 
tion,   p.  115. 

Master  asj>  Servant. — Personal  Injuries. — Defective  Appliances. — 
Instruction. — An  instruction  in  an  action  by  a  mine  employe  for 
personal  injuries  caused  by  a  defective  pulley  used  in  hoisting 
buckets  from  a  shaft  in  wliich  plaintiff  was  at  work  authorizing  a 
recovery,  if  the  proof  showed  that  the  pulley  was  defective  as  alleged 
in  the  complaint  and  that  defendant  knew  of  the  defect,  or  by  the 
exercise  of  ordinary  care  could  have  known  of  the  defect  and  in- 
sufficiency thereof,  was  erroneous,  since  it  devolved  upon  plaintiff 
to  prove,  not  only  that  he  had  no  knowledge  of  the  defect,  but 
that,  by  the  exercise  of  ordinary  care,  he  could  not  have  known  it. 
pp.  115,  116. 

From  Foantain  Circuit  Court;  J.  V.  Kent^  Special 
Judge. 

Action  by  Samuel  Buffey  against  the  Indiana  Bitumi- 
nous Coal  Company  for  personal  injuries.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.    Reversed, 

i.  Nebeker  and  C.  M.  McCabe^  for  appellant. 

0.  P.  Lewis  J  J.  F.  Ashley  and  J.  A.  Lindley,  for  appellee, 

KoBiKSON,  P.  J. — Appeal  from  a  judgment  in  favor  of 
appellee  for  damages  for  a  personal  injury.  Errors  are  as- 
signed upon  the  overruling  of  a  demurrer  to  the  complaint, 
of  appellant's  motion  for  judgment  on  the  answers  to  inter- 
rogatories, and  of  appellant's  motion  for  a  new  trial. 

The  complaint  avers  that  appellant  was  engaged  in  sink- 
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ing  a  shaft  at  its  mines;  that  the  excavation  was  sixteen 
feet  long  and  eight  feet  wide,  divided  by  a  wooden  partition 
into  compartments  eight  feet  square  and  fifteen  feet  deep; 
that  dirt  and  other  substances  were  removed  from  the  bot- 
tom^ of  the  shaft  in  a  bucket  holding  forty  gallons,  which 
was  operated  with  a  rope  and  pulley  attached  to  a  derrick, 
so  arranged  as  to  raise  and  lower  the  bucket  in  the  center 
of  the  compartment  in  which  appellee  was  at  the  time 
working;  that  over  the  top  of  the  shaft  was  a  track  upon 
which  cars  were  run  to  receive  the  contents  of  the  bucket 
when  it  was  hoisted  above  tlie  top  of  the  shaft;  that  appellee 
entered  appellant's  employ  on  the  25th  day  of  June,  1899, 
and,  on  that  day,  while  he  was  engaged  in  the  line  of  his 
employment,  having  filled  the  bucket,  and  the  same  having 
been  hoisted  to  the  top,  and  while  hanging  above  the  shaft 
until  a  car  could  be  placed  to  receive  its  contents,  the  small 
cast  pulley,  to  which  the  rope  and  bucket  were  attached, 
broke,  dropping  the  bucket  and  contents  into  the  shaft, 
striking  appellee  and  injuring  him;  that  the  pulley  was  de- 
fective and  wholly  insufixcient  and  inadequate  in  both  size 
and  strength,  as  appellant  knew,  to  withstand  the  strain 
placed  upon  it,  and  to  do  and  perform  the  work  necessarily 
required  of  it,  and  to  which  it  was  subjected  in  hoisting 
the  bucket  and  contents,  but  that  its  "defectiveness,  insuffi- 
ciency, and  inadequacy  were  so  located  and  poncealed  that 
plaintiff  could  not  and  did  not  see  or  discover  the  same, 
and  that  plaintiff  had  no  knowledge  thereof" ;  that  appellee 
relied  upon  the  sufficiency  and  safety  of  the  appliance  fur- 
nished by  appellant;  that  the  pulley  was  unfit  and  unsafe  by 
reason  of  its  smallness  in  size  and  inherent  weakness  as  ap- 
pellant knew.  The  averments  concerning  the  defect  are 
that  the  pulley  was  wholly  insufficient  and  inadequate  in 
both  size  and  strength  to  hoist  the  bucket  and  contents, 
which  appellant  knew,  and  that  this  insufficiency  and  in- 
adequacy in  both  size  and  strength  were  so  located  and  con- 
cealed that  appellee  could  not  and  did  not  see  or  discover 
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the  same,  and  had  no  knowledge  thereof,  and  that  appellant 
knew  that  the  pulley  was  wholly  nnfit  and  unsafe  by  reason 
of  its  smallnesB  in  size  alnd  inherent  weakness. 

The  defect  charged  was  not  an  open  and  obvious  one.  It 
was  not  such  a  defect  as  that  both  the  master  and  servant  are 
equally  chargeable  with  knowledge  of  its  existence.  The 
appearance  of  the  appliance  was  not  such  as  would  neces- 
sarily suggest  that  it  was  deficient  in  the  manner  charged. 
The  inherent  weakness  of  the  pulley  would  not  necessarily 
result  only  from  its  smallness  in  size.  The  averment  in  this 
particular  could  have  been  more  specific,  had  such  a  request 
been  made.  The  pulley  was  not  unsafe  simply  because  of 
its  smallness  in  size,  but  also  because  it  was  inherently 
weak.  Nor  can  we  say,  from  the  averment  as  to  the  time 
appellee  had  been  in  the  service,  that  he  must  have  neces- 
sarily known  the  size  of  the  pulley.  As  against  a  demurrer 
we  think  the  complaint  is.sufficient  Cincinnatiy  etc,  R.  Co. 
V.  Roesch,  126  Ind.  44$;  Bradbury  v.  OoodwiUj  108  Ind. 
286;  Indiana  Car  Co.  v.  Parker ^  100  Ind.  181. 

When  the  jury  say,  by  answers  to  interrogatories,  that 
appellant,  in  procuring  and  using  the  pulley,  did  not  exer- 
cise such  care  and  prudence  as  men  of  ordinary  care  and 
prudence  would  exercise  under  like  circumstances,  and  that 
appellee,  in  remaining  where  he  was  when  hurt,  did  exer- 
cise such  care  and  prudence  as  persons  of  ordinary  care  and 
prudence  would  exercise  under  like  circumstances,  they  are 
doing  nothing  additional  to  what  they  have  already  done  in 
the  general  verdict  in  appellee's  favor.  These  questions 
and  answers  are  not  parts  of  a  special  verdict. 

The  jury  were  asked,  "Was  there  any  urgent,  pressing, 
or  reasonable  necessity  for  plaintiff  to  be  where  he  was 
when  he  was  hurt,  and,  if  so,  what  was  that  necessity,  and 
why  was  it  so  necessary?"  The  jury  answered,  "To  per- 
form his  work."  It  can  not  be  said,  as  argued,  that  the  an- 
swer is  indefinite  and  meaningless.  An  affirmative  answer 
to  the  first  part  of  the  question  is  necessarily  implied  in  the 
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any  immediate  danger.  It  is  found  as  a  fact  that  to  perform 
his  work  it  was  necessary  for  him  to  be  where  he  was  when 
he  was  hurt,  and  the  evidence  shows  he  was  at  the  time  dig- 
ging a  hole  to  collect  the  water  in  the  shaft  that  it  might  be 
bailed  out,  to  do  which  was  a  part  of  his  duty.  An  inter- 
rogatory should  contain  a  single  question.  And  if  it  con- 
tains more  than  one  question,  and  the  answer  of  the  jury 
may  be  properly  applied  to  each  question,  one  of  which 
would  be  consistent  with  the  general  verdict  and  the  other 
in  conflict  with  it,  the  interrogatory  and  answer  will  be 
given  that  construction  which  will  sustain  the  general  ver^ 
diet. 

It  is  also  argued  that  the  answers  show  that  the  defect  in 
the  pulley  was  obvious  and  apparent,  could  have  been  dis- 
covered by  appellee  by  the  exercise  of  ordinary  care,  and 
that  the  risk  was  therefore  assumed.  (16)  "Was  the  said 
pulley  hung  upon  a  stem  attached  to  a  ring,  and  was  said 
stem*  attached  to  said  pulley,  and  having  on  the  end  thereof 
an  enlargement  or  bulb  enclosed  in  an  opening  which  closed 
said  enlargement  or  bulb  and  fit  around  said  stem,  and 
did  the  break  of  said  pulley  consist  of  the  said  enlargement 
or  bulb  breaking  off  of  the  end  of  said  stem?  Ans.  Yes." 
The  jury  answered  that  the  block  or  pulley  was  insufficient 
in  size,  material,  and  strength.  (20)  "Could  such  defect  or 
insufficiency  have  been  discovered,  except  by  breaking  and 
destroying  said  pulley,  and,  if  so,  how?  Ans.  Yes,  by  gen- 
eral appearances."  (26)  "Was  said  pulley,  on  said  day,  at 
all  times  plainly  in  the  view  of  any  one  going  into  said  shaft 
and  would  not  the  size,  kind,  and  make  of  said  pulley  be 
obvious  and  apparent  to  anyone  who  looked  at  it  from  the 
top  and  at  the  edge  of  said  shaft?  Ans.  Yes."  (26)  "Was 
there,  on  said  day,  anything  about  the  appearance  of  said 
block,  or  anything  that  could  be  discovered  without  break- 
ing or  destroying  it,  that  would  indicate  that  it  was  in- 
sufficient for  the  purpose  of  hoisting  said  buckets  to  said 
shaft,  and,  if  there  was  anything,  what  was  it?    Ans.  Yes, 
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by  its  general  appearance."  The  twentieth  and  twenty- 
sixth  interrogatories  and  answers  evidently  mean  that,  upon 
an  examination  of  the  pulley,  its  general  appearance  would 
have  suggested  its  defectiveness  and  insufficiency,  and  that 
it  was  insufficient  for  the  purposes  for  which  it  was  used. 
The  pulley  hung  about  ten  feet  above  the  top  of  the  shaft, 
and  as  appellee  went  into  the  shaft  in  the  morning  and 
<;anie  out  at  noon  and  went  back  in  the  afternoon  he  could 
have  seen  its  size,  kind,  and  make,  but  these  would  not 
necessarily  have  suggested  the  insufficiency  in  size,  mate- 
rial, and  strength,  which  the  general  appearance  woyld  have 
suggested  to  a  person  making  an  examinati6n  of  it  It  was 
BO  part  of  appellee's  duty  to  look  for  latent  defects,  but  it 
was  appellant's  duty  to  look  for  such  defects.  The  defect 
was  not  one  equally  open  to  appellant  and  appellee. 

There  was  no  error  in  permitting  expert  witnesses  to  tes- 
tify that  a  pulley  which  was  exhibited  to  them  was  not  a 
suitable  and  proper  appliance  with  which  to  do  certain  speci- 
fied work.  '  We  presume  the  pulley  shown  the  witnesses 
was  like  the  one  in  question,  as  no  objection  was  made  on 
that  ground.  It  is  true  the  general  rule  is,  subject  to  some 
exceptions,  however,  that  a  witness  may  not  give  an  opinion 
upon  the  exact  point  in  issue.  But  we  fail  to  see  how  it 
can  be  said  that  the  evidence  in  question  can  come  within 
this  rule.  The  sufficiency  or  insufficiency  of  the  pulley  was 
only  one  of  several  questions  the  jury  had  to  decide.  No 
reason  is  assigned  by  counsel  why  this  evidence  was  not 
admissible  under  the  general  rules  admitting  expert  testi- 
mony. See,  Bonehrahe  v.  Board,  etc.,  141  Ind.  62;  Dia- 
mond,  eic.y  Coal  Co,  v.  Edmonson,  14  Ind.  App.  594. 

The  twenty-eighth  instruction  reads  as  follows:  'TDe- 
fective  appliance.  Proof  must  follow  the  allegation  of  com- 
pkint.  In  order  to  recover  in  this  action,  the  plaintiff 
must  establish,  by  a  fair  preponderance  of  the  evidence,  that 
the  defendant  was  guilty  of  the  particular  acts  of  negli- 
gence charged  in  the  complaint^  namely,  that  the  defendant 
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furnished  and  caused  to  be  used  in  the  performance  of  the 
work  in  which  plaintiff  was  engaged,  a  defective  and  insuflB- 
cient  pulley,  and  that  such  defect  and  insufficiency  in  said 
puHey  consisted  in  its  small  size  or  inherent  weakness;  that 
the  pulley  broke  in  consequence  thereof,  'and  caused  plain- 
tiff's injury,  and  that  the  defendant  knew,  or  by  the  exer- 
cise of  ordinary  care  could  have  known,  of  the  defect  and 
insufficiency  of  such  pulley;  and,  if  the  evidence  fails  to 
establish  these  facts,  there  can  be  no  recovery.  But  if  the 
evidence  does  establish  these  facts,  then  the  plaintiff  is  en- 
titled to  your  verdict." 

Under  the  averments  of  the  complaint  that  the  pulley 
was  insufficient  and  inadequate  in 'size  and  strength,  which 
appellant  knew,  and  of  which  appellee  had  no  knowledge, 
appellee  was  require^  to  prove  not  only  that  he  had  no 
knowledge  of  the  defect,  but  that,  by  the  exercise  of  ordi- 
nary care,  he  could  not  have  known  it.  If  appellee  knew 
the  pulley  was  insufficient  and  inadequate  in  size  and 
strength  to  lift  the  weight  placed  upon  it,  and  he  volun- 
tarily continued  in  the  employment,  without  any  promise 
on  appellant's  part  to  replace  it  with  a  sufficient  pulley,  he 
assumed  the  risk  incident  thereto.  The  instruction  plainly 
tells  the  jury  that  they  may  find  for  appellee  if  the  facts 
stated  in  the  instruction  are  established  by  the  evidence, 
without  any  reference  to  actual  or  constructive  kn(xwleclge 
of  appellee.  Upon  the  authority  of  Pennsylvania  Co,  v. 
Ebaugh,  152  Ind.  531,  and  Chicago^  etc.y  B.  Co.  v.  GloveVy 
154  Ind.  584,  this  instruction  must  be  held  erroneous. 

Judgment  reversed,  with  instructione  to  sustain  appel- 
lant's motion  for  a  new  triaL 
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Famous  Manufacturing  Company  v.  Harmon. 

[No.  8,876.    Filed  December  19,  1901.] 

Master  and  Servant. — Personal  Injury, — Defective  Tod, — Complaint. 
—In  an  action  by  an  employe  for  damages  for  personal  injuries 
cansed  by  a  defective  tool,  it  is  not  necessary  for  plaintiff  to  al- 
lege that  he  had  no  means  of  ascertaining  the  defect,  where  the  com- 
plaint contains  a  general  denial  of  knowledge  on  his  part.    p.  118, 

Same. — Personal  Injvries. — Ercessive  Dainages, — ^In  an  action  by  an 
employe  for  the  loss  of  an  eye,  $8,800  is  not  excessive  damages. 
p,  118. 

New  Trial. — What  are  not  Proper  Causes  for. — Specifications  that  the 
finding  and  judgment  of  the  court  were  not  sustained  by  sufficient 
evidence,  and  that  the  finding  and  judgment  were  contrary  to  the 
law  and  the  evidence,  are  not  proper  causes  for  a  new  trial,  pp. 
118,  119. 

Trial. — Practice. — Evidence. — Offer  to  Prove. — ^Available  error  cannot 
be  iiredicated  upon  the  action  of  the  court  in  excluding  the 
answer  to  a  question,  where  the  offer  to  prove  was  not  made  until 
after  an  objection  had  been  sustained  to  the  question,    p.  119. 

WiTNESSBS. — Impeachment. — ^Where  one  seeks  to  impeach  a  witness 
by  showing  statements  made  by  him  out  of  court,  but  such  witness 
was  not  interrogated  as  to  such  statements,  there  is  no  sufficient 
foundation  for  the  impeaching  question,    p.  ISO, 

From  Porter  Circuit  Court ;  J.  H.  Gilletty  Judge. 

Action  for  damages  for  personal  injuries  by  Henry 
Harmon  against  the  Famous  Manufacturing  Company. 
From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

J.  B.  Peterson^  for  appellant. 

J.  N.  Gavit  and  F.  N.  Gavit,  for  appellee. 

Black,  J. — It  is  assigned  that  the  court  erred  in  over- 
ruling appellant's  demurrer  to  the  appellee's  amended  com- 
plaint The  complaint  to  which  the  demurrer  was  ad- 
dressed consisted  of  three  paragraphs,  all  of  which  the 
court,  by  its  ruling,  attacked  by  the  assignment  of  error, 
held  sufficient.  The  trial  was  before  the  court,  without  a 
jury,  and  the  court  expressly  based  its  finding  for  the  ap- 
pellee upon  the  first,  paragraph  of  the  complaint.  The  ap- 
pellant in  its  brief  has  stated  objections  to  the  second  and 
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third  paragraphs,  but  has  said  nothing  as  to  the  sufficiency 
of  the  first  paragraph.  Under  such  a  presentation  of  the 
matter,  it  is  plain  that  we  can  not  sustain  this  assignment  of 
error. 

The  action  was  one  for  the  recovery  of  damages  for  the 
injury  of  one  of  the  appellee's  eyes,  whereby  the  eye  was- 
destroyed  and  it  became  necessary  to  remove  it,  through 
the  defectiveness  of  a  certain  steel  punch  with  which  the 
appellee,  serving  in  the  employment  of  the  appellant,  was 
engaged  in  punching  holes  in  a  piece  of  iron  by  means  of 
a  punching  machine.  It  was  not  necessary  for  the  appellee 
to  allege  in  the  complaint  that  he  had  no  means  of  ascer- 
taining the  defective  condition  of  the  tool,  the  general  de- 
nial of  knowledge  on  his  part  being  sufficient  to  negative 
both  actual  and  constructive  knowledge.  The  only  objec- 
tion  urged  against  the  second  and  third  paragraphs  related 
to  the  omission  therefrom  of  such  unnecessary  allegation, 
an  objection  which,  if  valid,  would  not  have  been  applicable 
to  the  first  paragraph,  which  contained  such  a  needless  aver- 
ment. 

The  overruling  of  the  appellant's  motion  for  a  new  trial 
is  the  only  other  supposed  error  assigned.  We  are  unable 
to  decide  that  the  damages  awarded  by  the  trial  court,  being 
$3,300,  were  excessive.  The  appellee  was  a  machinist 
thirty-six  years  of  age.  A  sliver  or  chip  of  steel  entered 
his  eye,  entirely  destroying  the  sight  thereof  and  necessi- 
tating the  removal  of  the  eye.  We  need  not  recount  the 
elements  which  might  be  considered  by  the  court  in  esti- 
mating the  damages.  Certainly,  we  can  not  determine  that 
the  trial  court  manifestly  was  actuated  by  malice,  partiality 
or  fraud.  It  is  not  for  us  to  determine  the  damages,  or  to 
say  that  the  court  below  estimated  all  the  loss  at  too  great 
an  amount. 

A  portion  of  the  argument  of  counsel  is  based  upon 
causes  assigned  in  the  motion  for  a  new  trial  as  follows: 
"Fourth.    For  the  reason  that  the  finding  and  judgment  of 
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the  court  is  not  sustained  by  eufficient  evidence.  Fifth* 
That  the  finding  and  judgment  of  the  court  i«  contrary  to 
the  evidence.  Sixth.  That  the  finding  and  judgment  of  the 
court  is  contrary  to  law."  Of  these  specifications  it  is  suffi- 
cient to  say  that  the  statute  does  not  recognize  such  causes 
for  a  new  trial. 

Counsel  for  appellant  insists  that  the  court  erred  in  per- 
mitting a  witness  for  the  appellee  to  answer  a  question  pro* 
pounded  to  him,  the  only  ground  of  objection  stated  here, 
which  was  also  brought  to  the  attention  of  the  court  below, 
being  that  the  witness  had  not  shown  himself  sufficiently 
competent  to  give  testimony  upon  the  subject.  It  can 
scarcely  be  said  that  this  matter  is  argued  on  behalf  of  the 
appellant,  but  upon  confiulting  parts  of  the  record  pointed 
out  by  counsel  for  the  appellee,  we  observe  that  there  was 
no  basis  whatever  for  such  an  objection. 

Finally,  it  is  contended  that  the  court  erred  in  refusing 
to  permit  a  witness  for  the  appellant  to  answer  a  question 
propounded  to  him  by  the  appellant.  Counsel  for  the  ap- 
pellee call  attention  to  the  fact  that  the  appellant's  offer  of 
proof  by  the  response  to  this  question  came  after  the  objec- 
tion to  it  had  been  sustained  by  the  court,  and  therefor©  it 
is  insisted  on  behalf  of  the  appellee,  on  the  authority  of 
Rinkeriberger  v.  Meyer,  155  Ind.  152,  that  the  question 
which  appellant  thus  seeks  to  present  is  not  properly  saved; 
and  for  this  reason  counsel  for  appellee  decline  to  discuss 
the  merits  of  the  question.  There  was  no  question  to  the 
witness  pending  when  the  appellant's  offer  to  prove  was 
made;  and  the  suggestion  of  counsel  for  the  appellee  that 
there  was  no  available  error  in  this  action  of  the  trial  court 
is  sustained  by  many  decisions  besides  that  in  the  case  so 
cited.  See,  Deal  v.  State,  140  Ind.  354;  Gunder  v.  Tib- 
hits,  153  Ind.  591;  Whitney  v.  State,  154  Ind.  573;  Sken- 
Tcenberger  v.  State,  154  Ind.  647;  Wilson  v.  Carrico,  155 
Ind.  570;  Miller  v.  Coulter,  156  Ind.  290.  See,  also, 
Breedlove  v.  Breedlove,  27  Ind.  App.  560. 
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Th-e  record  before  us  does  not  present  for  decision  the 
question  whether  or  not  the  repetition  of  the  interrogatory 
to  the  witness,  in  terms  or  in  substance,  in  connection  with 
the  offer  of  proof  would  require  such  reconsideration  by  the 
trial  court  as  to  save  for  review  on  appeal  its  action  in  ex- 
cluding the  proposed  evidence,  and  to  satisfy  the  require- 
ments of  the  rule  of  practice  as  stated  in  the  decisions  of 
the  Supreme  Court  above  cited. 

It  is  claimed  in  argument  that  the  interrogatory  in  ques- 
tion, which  was  addressed  to  Edward  Mickey,  appellant's 
witness,  the  objection  to  which  was  sustained,  was  proper 
as  an  impeaching  question.  It  was  sought  by  the  question 
to  elicit  evidence  of  something  said  out  of  court  by  one 
Charles  Schriber,  who  had  testified  on  the  trial.  In  the 
brief  for  the  appellant,  to  support  this  claim,  a  portion  of 
the  examination  of  Schriber  as  a  witness  is  set  out;  but  it 
does  not  appear  that  he  was  interrogated  as  a  witness  as  to 
whether  he  had  so  spoken  out  of  court,  or  indeed,  as  to 
whether  he  had  said  anything  whatever  out  of  court,  at  the 
time  and  place  mentioned  in  the  so-called  impeaching  ques- 
tion, or  at  any  time  or  place.  Therefore,  no  foundation  for 
an  impeaching  question  is  shown  to  have  been  laid.  Gillett 
Ind.  &  Coll.  Ev.,  §93;  B.  W.  Jones  on  Ev.  §848.  Without 
regard  to  the  question  of  practice,  as  to  the  proper  relative 
place  in  the  examination  of  a  witness  for  making  an  offer 
of  proof,  no  error  is  made  apparent. 

Judgment  affirmed. 


The  School  Town  of  Shirley  City  et  al.  v. 

Maumee  School  Township. 

[No.  4,019.    Filed  December  19,  1901.] 

Appeal  and  Error. — Joint  Amgnment  of  Error. — ^No  question  is 
presented  by  a  joint  assignment  of  error  upon  the  action  of  the 
court  in  overruling  a  demurrer  to  an  answer,  where  but  one  of 
the  appellants  demurred  thereto,    p,  ISL 

Sake. — Joint  AmgnmeiU  of  Error. — Conclusion  of  Law. — To  render  a 
joint  assignment  of  error  by  two  appellants  upon  two  separate 
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OQDclnsioiis  of  law  available  on  appeal,  both  conclnBioPB  mtiBt  be 
bad  as  to  both  api)ellants.    p.  HI. 
Afpbal  and  Error. — OonclusUms  of  Law. — Eaxeption.'^Th»  proper 
method  of  questioning  a  conclusion  of  law  is  by  an  exception,  and 
not  by  motion  to  modify,    p.  1£1. 

From  Allen  Superior  Court ;   W.  J.  Veseyj  Judge. 

Action  by  Maumee  School  Township  against  School 
Town  of  Shiriey  City  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

W.  G.  CoUrickj  for  appellants. 

W.  P.  Breen  and  J.  Morris^  Jr.^  for  appellee. 

Per  Curiam. — The  School  Town  of  Shirley  Oily  and 
Robert  B.  Shirley  have  jointly  assigned  errors,  and  appellee 
argues  that  the  questions  discussed  by  appellants'  counsel 
are  not  presented.  The  School  Town  of  Shirley  City  filed  a 
cross-complaint  which  appellee  answered  in  two  paragraphs, 
to  the  second  of  which  the  School  Town  of  Shirley  City 
alone  demurred.  The  court's  action  in  overruling  this  de- 
murrer is  not  presented  by  the  joint  assignment  of  error. 

It  is  also  assigned  as  error  that  the  court  erred  in  its  con- 
clusions of  law.  There  were  two  separate  conclusions  of 
law  and  under  the  assignment  both  must  be  bad  as  to  both 
appellants.  It  is  not  claimed  that  the  first  conclusion  of  law 
is  in  any  way  erroneous  as  to  one  of  the  appellants.  The 
proper  method  of  questioning  a  conclusion  of  law  is  by  an 
exception,  and  not  by  a  motion  to  modify. 

The  other  errors  assigned  not  having  been  argued  are 
waived. 

Judgment  afiirmed. 


Holliday  v.  Miller  et  al. 

[No.  3,999.    Filed  December  19,  1901.] 

Descent  and  Distribution. — Childless  Second  Wife. — Children  by 
Former  Marriage. — The  owner  of  real  estate  died  in  18T7  leaving^ 
sarviving  him  a  childless  second  wife  and  children  by  a  former 
marriage.  His  administrator  failing  to  realize  a  sufficient 
amonnt  from  the  sale  of  two-thirds  of  the  real  estate  to  pay  the 
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debts,  obtained  an  order  of  court  and  sold  the  remaining  one- 
third,  subject  to  the  life  estate  of  the  widow.  After  the  death 
of  the  widow  one  of  the  surviving  children  having  acquired  the 
interests  of  his  brothers  and  sisters  in  said  undivided  one-third, 
brought  suit  for  partition  and  to  quiet  his  title  thereto.  Held, 
that  since  the  widow  under  the  statute  of  1852  took  such  one- 
third  free  from  all  demands  of  creditors,  tl\B  surviving  children 
became  the  owners  thereof  upon  the  death  of  the  widow,  and 
that  they  were  not  estopped  by  the  administrator's  sale  to  claim 
title  as  they  were  then  merely  heirs  in  expectancy  and  could  not 
defend  against  the  proceeding  to  sell. 

From  Clay  Circuit  Court;  S.  M.  McGregor^  Judge. 

Action  by  William  HoUiday  against  George  W.  Miller 
and  others  for  partition  and  to  quiet  title.  From  a  judg- 
ment for  defendants,  plaintiff  appeals.    Reversed. 

A.  Payne^  G.  S.  Payne  and  J.  A.  McNutt^  for  appellant. 
S.  D.  Coffey y  for  appellees. 

RoBY,  J. — Action  for  partition  and  to  quiet  title  to  a  one- 
third  part  of  the  real  estate  described  in  the  complaint.  Ap- 
pellees by  cross-complaint  averred  that  they  were  the 
owners  of  the  entire  tract  and  asked  that  their  title  thereto 
be  quieted. 

Special  findings  were  made  by  the  court  from  which  it 
appears  that  David  HoUiday  died  on  March  18,  1877,  the 
owner  in  fee  of  the  north  half  of  the  northeast  quarter  of 
section  thirty-four,  township  nine  north,  range  seven  west, 
in  Clay  county,  Indiana;  that  he  left  surviving  him  Polly 
HoUiday,  his  widow,  who  was  a  childless  second  wife,  and 
seven  children  by  a  former  marriage  of  whom  appellant 
was  one;  tljat  Polly  HoUiday  died  February  15,  1897,  all 
of  said  children  surviving  her;  that  since  her  death,  ap- 
pellant has  acquired  the  interest  of  his  brothers  and  sisters 
in  said  land,  which  is  susceptible  of  partition ;  that  in  April, 
1877,  an  administrator  of  the  estate  of  David  HoUiday  was 
duly  appointed  and  qualified;  that  at  the  June  term  1877, 
of  the  Clay  Circuit  Court,  he  filed  his  petition  for  and  ob- 
tained an  order  directing  him  to  sell  the  undivided  two- 
thirds  of  said  real  estate;  that  on  March  23,  1878,  he  filed 
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the  following  additional  petition:  "State  of  Indiana,  Clay 
county,  sa:  Circuit  Court,  January  term,  1878.  William 
L.  Buekallew,  administrator  of  the  estate  of  David  Holli- 
day, deceased,  would  respectfully  represent  to  the  court: 
That  the  personal  estate  of  said  decedent  amounted  to 
$221.25,  and  that  the  claims  against  the  same  including 
costs,  charges,  and  expenses  of  administration  amount 
to  about  $1,450,  leaving  an  indebtedness  of  $1,230;  and 
that  (at)  a  former  term  of  the  court  he  procured  an  order 
for  the  sale  of  a  portion  of  the  real  estate  of  decedent,  and 
that  he  has  failed  to  realize  enough  by  $164  to  pay  off  said 
debts  and  charges;  tliat  said  decedent  died  the  owner  in  fee 
simple  of  the  following  real  estate  in  Clay  county,  Indiana, 
to  wit:  The  north  half  of  the  northeast  quarter  of  section 
thirty-four,  township  nine,  range  seven  west;  that  he  has 
already  sold  the  undivided  two-thirds  of  the  same;  and  that 
said  decedent  left  surviving  him  his  widow,  Polly  Holliday, 
Rosella  Harrington,  aged  —  years,  Agnes  Edmonson,  aged 
25  years,  residents  of  the  state  of  Kansas,  and  David  H. 
Holliday,  aged  23  years,  James  W.  Holliday,  aged  19  years, 
Sarah  E.  Holliday,  aged  12  years,  and  Nancy  A.  Holliday, 
aged  11  years,  residing  in  Clay  county,  Indiana,  and  that 
they  are  the  only  heirs  of  said  decedent;  that  said  widow 
is  the  owner  of  the  undivided  one-third  of  said  real  estate 
for  her  life  time  only,  and  that  at  her  death  it  belongs  to 
said  children.  Your  petitioner  asks  an  order  to  sell  said 
iindi\aded  one-third  of  said  land  subject  to  said  life  estate 
of  said  widow,  and  that  the  same  be  sold  at  private  sale. 
[Signed]  William  L.  Buekallew."  That  due  notice  of  the 
pendency  of  said  petition  was  given  by  publication  and  post- 
ing notices  by  said  administrator  as  by  law  provided ;  that 
on  hearing  said  petition  the  court  directed  and  ordered  the 
sale  of  said  land  as  prayed  for  in  said  petition,  that  being  all 
the  land  of  which  David  Hollidav  died  seized;  that  none  of 
the  defendants  named  appeared  to  the  petition,  and  the 
money  derived  from  said  real  estate  was  applied  to  the  pay- 
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ment  of  debts  by  the  administrator.  A  guardian  ad  litem 
was  appointed  for  appellant  and  other  infant  defendants^and 
an  answer  filed  bv  him ;  ^'that  the  record  does  not  show  that 
Polly  Holliday,  Rosella  Harrington,  Agnes  Edmonson,  and 
David  H.  Holliday  were  never  called  or  defaulted,  nor  filed 
any  answer  herein."  The  appellee  holds  under  purchase  at 
the  administrator's  sale.  The  court  concluded  the  law  to  be 
with  appellees,  and  quieted  their  title.  An  exception  to  the 
conclusion  was  taken,  and  the  action  of  the  court  therein  is 
assigned  as  error. 

The  statute  in  force  at  the  time  of  the  death  of  David 
Holliday  provided:  Section,  17.  "If  a  husband  die  testate 
or  intestate,  leaving  a  widow,  one-third  of  his  real  estate 
shall  descend  to  her  in  fee  simple,  free  from  all  demands 
of  creditors;  provided,  etc."  Section  24:  "Provided,  that 
if  a  man  marry  a  second  or  subsequent  wife,  and  has,  by 
her,  no  children,  but  has  children  alive,  by  a  previous  wife, 
the  land  which,  at  his  death,  descends  to  such  wife,  shall,  at 
her  death  descend  to  his  children."  1  E.  S.  1852,  pp.  250, 
251.  The  construction  placed  upon  this  statute  by  the  Su- 
preme Court  was  that  as  against  children  of  the  prior  mar- 
riage the  widow  took  a  life  estate.  Martindale  v.  Martin- 
dale,  10  Ind.  566;  Ogle  v.  Stoops,  11  Ind.  380;  Rockhill  v. 
Nelson,  24  Ind.  422. 

In  1869  the  question  as  to  what  interest  she  took  in  such 
lands  as  against  creditors  was  considered,  and  the  court,  by 
Judge  Frazier,  said,  after  reviewing  the  cases  above  cited: 
"But  the  question  now  here  is  altogether  diflFerent.  It  is 
not,  what  does  the  widow  take  as  against  the  creditors? 
The  statute  answers  this  question  so  plainly  and  expressly 
that  there  seems  to  be  no  room  for  constniction.  'If  a  hus- 
band die  testate,  or  intestate,  lea^nng  a  widow,  one-third  of 
his  real  estate  shall  descend  to  her  in  fee  simple,  free  from 
all  demands  of  creditors.'  "  Louden  v.  James,  31  Ind.  69, 
The  law  as  thus  declared  has  been  adhered  to  since.  Bell 
V.  Shaffer,  154  Ind.  413;  Caywood  v.  Medsker,  84  Ind.  520; 
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^^'mstrong  v.  CavUt,  78  Ind.  476;  Flenner  v.  Benson^  89 
W  108;  Bryan  v.  Uland,  101  Ind.  477. 

It  follows  that  the  children  of  David  HoUiday  at  the 
^^ath  of  Polly  HoUiday  became'the  owners  of  the  one-third 
f  ^J*t  of  said  real  estate.  The  appellant,  representing  their 
^terest,  was  entitled  to  the  relief  prayed  in  his  complaint, 
^'es8  he  is  estopped  by  the  proceedings  for  the  sale  of  real 

k^  *^e  petition  to  sell  real  estate  did  not  name  appellant  nor 
^  Ql^her  Henry  HoUiday.  James  "W.  HoUiday  is  named, 
but  the  findings  do  not  show  that  he  had  any  interest,  or 
that  the  name  applied  to  either  of  the  heirs  omitted. 
^Neither  is  it  shown  that  they  were  brought  into  court  in 
that  proceeding.  That  due  notice  was  given  by  publication 
and  posting  notices  as  provided  by  law  is  the  statement  of 
legal  conclusions.  ,  In  the  absence  of  service,  the  appoint- 
ment of  a  guardian  ad  litem  was  a  nuUity.  Roy  v,  Rowe, 
"90  Ind.  64;  Carver  v.  Carver,  64  Ind.  194. 

It  is  not  necessary  to  consider  the  effect  of  the  finding 

quoted  as  to  the  defendants  named  in  the  petition,  for  the 

Teason  that  there  could  be  no  estoppel  against  the  children 

of  David  HoUiday  by  his  first  wife  in  the  proceeding. 

"They  were  not  at  the  time  the  owners  of  any  interest 

therein,  they  were  merely  expectant  heirs,  so  that  it  was 

not  possible  for  them  to  object  to  the  petition  or  order,  nor 

necessary  for  them  to  make  any  defense  against  the  same." 

Bell  V.  Shaffer,  164  Ind.  413,  and  authorities  cited  on 

page  423. 

Judgment  reversed,  with  instructions  to  restate  conclu- 
«0B8  of  law  in  accordance  herewith. 
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City  of  Greensburg  et  al.  v.  Zoller  et  al. 

[No.  8,899.    Filed  June  18,  1901.    Rehearing  denied  October  10» 
1901.    Transfer  denied  December  19,  1901.] 

MUKIOIPAL  OORPORATIONS.  —  Street  Improvements.  —  Assessments.  — 
Where  a  city  seeks  to  improve  a  street  and  charge  the  cost  thereof 
to  the  abutting  property  owners,  giving  notice  in  accordance  with 
the  provisions  of  §4294  Bums  1901,  such  proi)erty  owners  are 
bound  by  .the  action  of  the  common  council  of  the  city  if  they 
fail  to  appear  at  the  time  fixed  and  present  their  grievances,  un- 
less the  proceedings  were  void.    pp.  126-129.^ 

JuDOMBNT. — Collateral  Attack.— A  collateral  attack  is  one  in  which 
the  invalidity  of  the  judgment  is  predicated  upon  matters  dehors 
the  record,    p.  129. 

Municipal  Corporations. — Street  Improvements. — Assessments. — Cot- 
lateral  Attack. — The  action  of  the  common  council  in  making  assess- 
ments on  abutting  property  to  defray  the  expenses  of  local  im- 
provements cannot  be  attacked  collaterally  except  for  fraud, 
where  the  action  of  the  council  was  not  void.    p.  ISO. 

Same. — Resolution  of  Council  as  to  Necessity  for  Improvements. — ^When 
the  resolution  of  the  common  council  of  a  city  declaring  the  ne- 
cessity of  a  certain  improvement  refers  to  the  plans  on  file  in  the 
city  engineer's  office,  such  plans  become  a  part  of  the  resolution. 

'  p.  ISO. 

From  Decatur  Circuit  Court;  W.  0.  Barnard,  Special 
Judge. 

Action  by  Charles  Zoller,  Jr.,  and  others  to  enjoin  the 
city  of  Greensburg  from  collecting  assessments  for  local 
improvements.  From  a  judgment  for  plaintiffs,  defend- 
ants appeal.    Reversed, 

H.  C.  Skillman,  H,  Wickens  and  J.  E.  Osbomj  for  appel- 
lants. 
J,  K.  Ewing  and  C.  H.  Ewing,  for  appellees. 

RoBY,  J. — ^The  appellees,  lot  owners  along  a  certain 
street  in  the  city  of  Greensburg,  brought  this  action  to  en- 
join the  collection  of  assessments  against  the  real  estate 
owned  by  them  respectively  on  account  of  the  improvement 
of  said  street.  The  amended  complaint  is  in  one  paragraph. 
The  cause  was  put  at  issue,  a  special  finding  of  facts  made, 
and  conclusions  of  law  stated  thereon. 
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The  brevity  of  the  conclusion  of  law  is  to  be  commended 
rather  than  criticised.  The  statute  calls  for  a  "conclusion" 
not  for  an  argument  or  legal  treatise.  The  facte  found  were 
substantially  as  follows:  That  the  common  council  of  the 
city  of  Greensburg,  two  thirds  of  its  members  concurring 
therein,  passed  a  resolution  on  July  16,  1897,  to  the  effect 
that  it  was  necessary  and  expedient  to  improve  the  gutter 
and  sidewalks  on  both  sides  of  Main  street  between  East 
and  Lathrop  streets,  by  grading  and  paving  in  accordance 
with  plans  and  specifications  on  file  in  the  office  of  the  city 
engineer  of  said  city,  and  by  the  construction  of  a  stone  gut- 
ter on  both  sides  of  said  street  according  to  such  plans  and 
specifications;  that  the  total  cost  of  said  improvement 
should  be  assessed  per  lineal  front  foot  upon  abutting  prop- 
erty, except  that  crossings  should  be  assessed  against  the 
city,  and  providing  for  the  payment  of  such  assessments  in 
accordance  with  the  act  of  March  3,  1889,  and  that  no  other 
steps  were  taken  prior  to  ordering  the  engineer  of  the  city 
to  advertise  for  bids  for  the  construction  of  such  improve- 
ments; that  the  plans  and  specifications  referred  to  were 
at  all  times  on  file  at  the  office  of  said  engineer,  and  pro- 
vided for  the  laying  of  a  fifteen  inch  tile  on  the  north  side 
of  said  street  and  a  twelve  inch  tile  on  the  south  side  thereof 
between  the  points  named;  that  on  May  20th  the  council 
ordered  the  engineer  to  advertise  for  bids  for  the  improve- 
ment of  Main  street  in  accordance  with  such  plans  and 
specifications;  that  in  pursuance  of  such  order  said  engineer 
gave  notice,  signed  by  the  clerk  of  said  city,  by  publication 
for  three  weeks  in  a  newspaper  of  general  circulation;  that 
on  June  24,  1898,  the  council  by  resolution  accepted  the 
bid  of  appellant  Bussell,  for  the  construction  of  the  im- 
provement; that  such  bid  was  the  lowest  and  best  bid  made, 
and  the  board  authorized  the  mayor  to  enter  into  a  contract 
with  said  Bussell  according  to  said  plans  and  specifications, 
at  the  rate  bid,  which  among  other  things  was  for  fifteen 
inch  tile  thirty-three  cents  and  for  twelve  inch  tile  twenty- 
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eight  cents,  the  amounts  to  be  collected  by  said  contractor 
from  the  owners  of  abutting  property;  that  appellant  Bus- 
sell  made  and  completed  said  improvement  according  to 
contract  and  to  said  plans  and  specifications,  and  that  the 
same  was  accepted  by  resolution  of  the  council;  that  on 
September  26th,  the  engineer  was  ordered  to  report  a  final 
estimate  of  said  improvement  as  provided  by  §4293  Bums 
1901;  that  such  estimate  was  filed  October  21st;  that  the 
total  cost  thereof  was  shown  to  be  $1,522.16,  or  an  average 
cost  of  $1.05  per  lineal  foot,  and  fixing  on  that  basis  the  as- 
sessment of  each  appellee;  that  on  said  day  the  council  re- 
ferred said  report  to  its  committee  on  streets  and  alleys, 
and  gave  notice  by  publication  for  two  weeks  beginning  Oc- 
tober 26th,  in  a  newspaper  of  general  circulation  in  said  city 
of  the  filing  of  said  finaL  estimate  and  the  time  and  place 
when  and  where  a  hearing  could  be  had  before  said  commit- 
tee by  any  person  feeling  aggrieved  by  said  report  and  esti- 
mate; that  in  making  said  improvement  glazed  sewer  tile 
were  placed  as  in  the  plans  and  specifications  specified; 
that  catch  basins  were  placed  at  East  street  through  which 
all  the  surface  water  of  Main  street  and  alleys  opening 
therein  for  a  distance  of  270  feet  west  from  the  western 
terminus  of  said  street  is  collected  and  carried  away  by  said 
sewer,  which  waters,  except  for  said  sewer  and  catch  basin, 
would  flow  over  the  surface  of  the  street  so  improved;  that 
the  construction  of  said  sewer  is  of  great  benefit  to  the 
street  by  reason  of  the  fact  that  it  prevents  the  washing  of 
the  street  by  waters  collected  above  appellees'  properties, 
and  to  this  extent  is  beneficial  to  appellees'  properties,  but 
that  in  so  far  as  carrying  away  surface  waters  which  ac- 
cumulate upon  their  properties  they  derive  no  benefit^  there 
being  ample  facilities  for  such  drainage  before  its  construc- 
tion; that  appellees  all  knew  of  the  improvement  and  saw  it 
being  made;  that  appellee  Charles  Zoller,  Sr.,  notified  ap- 
pellant Bussell  during  the  progress  of  the  work  that  if  he 
got  any  pay  from  him  it  would  be  at  the  end  of  a  law  suit; 
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that  none  of  appellees  except  Andrew  F.  Hobbs  and  James 
E.  McKim  have  connected  any  drains  or  sewers  from  their 
properties  with  said  sewer  so  constructed;  that  said  sewers 
are  general  and  not  local  and  that  they  are  designed  to  bene- 
fit other  streets  and  properties  than  that  abutting  thereon; 
that  they  are  adapted  to  use  for  drainage  from  lateral 
drains  which  may  be  hereafter  constructed,  the  effect  of 
which  will  be  to  drain  other  than  the  abutting  property; 
that  appellants,  the  city  of  Greensburff  and  Bussell,  are  at- 
tempting and  threatening  to  collect  the  several  sums  as- 
sessed against  appellees'  several  properties  and  will  do  so 
unless  enjoined  therefrom. 

Since  this  cause  was  tried  and  this  appeal  taken  the  Su- 
preme Court  have  considered  the  act  under  which  the  im- 
provement was  made  more  carefully  than  had  before  been 
done.  Section  4293  Bums  1901,  gives  to  an  affected  land 
owner  a  right  to  be  heard.  The  right  to  be  heard  carries 
with  it  the  right  to  relief.  Adams  v.  City  of  Shelby ville, 
154  Ind.  467;  City  of  Indianapolis  v.  Holt,  155  Ind.  222. 
This  being  so  the  tim-e  for  appellees  to  have  presented  their 
grievances  was  that  fixed  by  the  council.  Having  failed  to 
appear  at  that  time  they  are,  under  well  settled  principles, 
bound  by  the  assessment  unless  the  proceedings  were  void. 

It  is  argued  that  the  assessment  is  not  attacked  collaterally 
but  directly  by  way  of  injunction.  A  collateral  attack  is, 
generally  speaking,  one  in  which  the  invalidity  of  the 
judgment  is  predicated  upon  matters  dehors  the  record. 
Thompson  v.  McCorTcel,  136  Ind.  484,  43  Am.  St.  334; 
Cully  V.  Shirk,  131  Ind.  76,  31  Am.  St.  414;  City  of  Bloom- 
inglon  v.  Phelps,  149  Ind.  596.  This  attack  is  collateral. 
Kiphart  v.  Pittsburgh,  etc.,  R.  Co,,  7  Ind.  App.  122,  125; 
McEneney  v.  Town  of  Sullivan,  125  Ind.  407.  When  the 
elements  of  fraud  and  mistake  are  involved,  the  attack  is 
direct  Earle  v.  Earle,  91  Ind.  27;  Thompson  v.  McCorkel, 
supra. 

No  fraud  or  mistake  is  here  charged  and  unless  the  pro- 

Vol.  28—9 


130        APPELLATE  COURT  OF  INDIANA,  j 

City  of  Greensburg  v.  Zoller. 

ceedings  are  void  no  rnjunction  can  be  had,  the  contract  for 
the  improvement  having  been  made.  Everett  v.  Deal,  148 
Ind.  90;  Alley  v.  City  of  Lebanon,  146  Ind.  125. 

The  common  council  is  the  exclusive  tribunal  to  deter- 
mine when  and  what  property  is  benefited  by  the  improve- 
ment and  its  action  is  subject  to  review^  collaterally  for 
fraud  or  corruption.  CrawfordsviUe  Music  Hall  Assn.  v. 
Clements,  12  Ind.  App.  464;  Klein  v.  Tuhey,  13  Ind.  App. 
74;  City  of  Fort  Wayne  v.  Cody,  43  Ind.  197. 

The  appellees  contend  that  the  proceedings  were  void  for 
two  reasons,  (1)  that  the  sewer  is  a  general  sewer,  and  not  a 
local  one,  and  the  assessment  therefor  made  without  any 
authority  vested  in  the  council  to  make  it,  and  (2)  that  the 
proceedings  were  void  for  the  failure  to  specifically  state, 
in  the  resolution  declaring  the  necessity  of  the  improve- 
ment, that  it  included  sewers  or  drains. 

Whether  the  sewer  was  local  or  general  is  a  question, 
which,  under  the  stiitute,  must  be  decided  in  the  first  in- 
stance by  the  council.  §4274  Bums  1901.  That  decision 
having  been  made  is,  as  against  a  collateral  attack,  final. 

The  resolution  declared  the  necessity  of  a  certain  street 
improvement. .  It  twice  referred  to  plans  and  specifications 
on  file  in  the  office  of  the  city  engineer.  Such  plans  and 
specifications  contained  full  information.  "The  end  to  be 
attained,  however,  namely,  the  better  preparation  of  the 
street  for  public  travel,  must  evidently  determine  the  na- 
ture of  the  improvement  to  be  made.  The  mere  grading  of 
the  street  may  be  deemed  sufficient  in  some  instances.  Af- 
terwards, it  may  be  thought  necessary  to  raise  the  center  or 
road  bed,  and  sink  gutters  along  the  sides,  so  as  to  make  a 
dryer  and  firmer  highway.  If  the  travel  increases,  gravel- 
ing may  be  thought  needful.  Finally,  the  board  may  be  of 
opinion  that  the  street  has  become  so  important  a  thorough- 
fare that  it  should  be  paved  with  brick  or  stone.  If  the 
ground  w^ere  low  and  wet,  it  would  seem  that,  in  connection 
with  any  of  these  improvements,  it  might  be  necessary  to 
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^^,  as  the  board  should  judge  best.''    Kirkland  v.  Board 
^f  Pvhlic  Worhsy  142  Ind.  123,  127. 

The  right  to  construct  sewers  is  incidental  to  the  power 
Oi  a  municipal  corporation  to  maintain  streets.  Leeds  v. 
City  of  Richmond,  102  Ind.  372;  City  of  Fort  Wayne  v.* 
Coombs,  107  Ind.  75;  Schipper  v.  City  of  Aurora,  121  Ind. 
154,  6  L.  K.  A.  318.  The  basis  of  all  substantial  street  im- 
provement is  found  in  complete  drainage.  It  would  not  be 
competent  to  build  a  system  of  general  sewers  under  the 
pretext  of  paving  a  street.  Neither  is  it  possible  that  tile 
drains  may  not  properly  be  a  part  of  such  street  improve- 
ments. 

The  exhibit  was  made  part  of  the  resolution  by  the  refer- 
ence. Its  adoption  was  not  necessary  to  give  jurisdiction  to 
the  council.  Hughes  v.  Parker,  148  Ind.  692;  Barber  As- 
phalt, etc.,  Co.  V.  Edgerton,  125  Ind.  455. 

There  are  a  number  of  other  reasons  for  the  reversal  of 
the  judgment  which  have  not  been  adverted  to,  inasmuch 
as  it  is  to  the  interest  of  all  concerned  that  a  final  disposi- 
tion of  the  litigation  be  made.  The  conclusions  of  law  are 
not  sustained  by  facts  found. 

Judgment  reversed,  with  instructions  to  restate  conclu- 
sioiiB  of  law  and  render  judgment  for  the  appellants. 


Morgan  v.  Street. 

[No.  3,932.    Filed  December  20,  1901.] 

Parties. — Prinripal  and  Surety, — Indemnity  Mortgage. — A  snrety  who 
pays  a  note  of  his  principal  may  foreclose  the  mortgage  given  to 
indemnify  the  sureties  on  such  note  without  joining  his  cosurety. 

p.  m. 

Husband  and  Wife. — Principal  and  Surety. — Mortgages. — ^A  mortgage 
ezecQted  by  a  married  woman  to  indemnify  the  sureties  on  her 
hnsband's  notes  given  for  the  purchase  money  of  the  mortgaged 
real  estate  is  valid  in  equity,    p.  132. 

^rom  Jay  Circuit  Court ;  J.  M.  Smith,  Judge, 
oait  l^y  Jennie  Morgan  against  Green  Street  to  quiet 
title.     Defendant  filed  cross-complaint  to  foreclose  mort- 
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gage.    Prom  a  judgment  for  defendant  on  cross-com- 
plaint, plaintiff  appeals.    Affirmed. 

D.  T.  Taylor,  W.  F.  MacGinniHe  and  T.  J.  Taylor^  for 
appellant. 
F,  H.  Snyder  and  6r.  W.  Bergman^  for  appellee. 

Robinson,. J. — E.  F.  Morgan  executed  four  notes,  for  the 
purchase  price  of  land,  with  appellee  and  one  Wall  as  sure- 
ties on  the  notes.  The  deed  was  executed  to  Jennie  Mor- 
gan, wife  of  E.  F.  Morgan,  and  they  together  joined  in  a 
mortgage  on  the  land  to  secure  the  sureties.  E.  F.  Morgan 
paid  the  first  note  when  due,  and  appellee,  as  such  surety, 
was  compelled  to  and  did  pay  the  other  three.  Appellant 
sued  to  quiet  title.  Appellee,  by  cross-complaint,  asked  a 
foreclosure  of  the  mortgage.  Upon  a  trial  the  court  de- 
clared a  lien  in  appellee's  favor  and  decreed  a  foreclosure 
of  the  mortgage.  As  the  notes  were  all  paid  by  Morgan 
and  appellee,  the  other  surety.  Wall,  could  have  no  possible 
interest  in  the  matter  and  was  not  a  necessary  party  to  the 
cross-complaint. 

Jennie  Morgan  received  the  whole  of  the  consideration 
for  the  notes.  They  were  given  for  purchase  money.  The 
money  paid  by  appellee  on  these  notes  was  a  part  of  the 
money  paid  for  the  land  she  now  owns.  She  received  the 
benefit  of  these  payments.  She  executed  the  mortgage  to 
protect  the  sureties  should  they  be  required  to  pay  a  part 
or  all  of  the  purchase  price  of  her  own  land.  She  is  in 
effect  now  asked  to  pay  that  purchase  money.  A  court  of 
equity  will  not  permit  the  technical  form  of  a  transaction 
to  defeat  a  substantial  equity.  See,  McCoy  v.  Barn^,  136 
Ind.  378;  Bntler  v.  Thornhurg,  131  Ind.  237;  Otis  v.  Ch-eg- 
ory,  111  Ind.  504. 

There  is  no  error  in  the  record.    Judgment  affirmed. 
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Marchal  V.  Indianapolis  Street  Railway 

Company. 

[No.  8,521.    FUed  Deoember  20,  1901.  ] 

Street  RAiiiBOAiys.  —  Crossings,  —  Excessive  Speed.  —  Negligence,  — 
Whether  a  street  car  company  was  guilty  of  negligence  in  ninning 
its  cars  in  close  proximity  to  one  another  on  the  same  track  over 
a  public  crossing  in  a  city  at  a  high  rate  of  s];)eed  is  a  question  of 
fact  for  the  determination  of  the  jury,    p,  1S7. 

Same. — Accidents  at  Crossings, — The  strict  rules  goveming  collisions 
at  steam  railroad  crossings  do  not  apply  to  street  railways,    p.  137, 

Same. — Injury  at  Crossings. — Contrilndory  Negligence, — ^As  plaintiff  ap- 
proached the  tracks  of  a  street  railway  going  west  one  of  defend- 
ant's cars  was  traveling  south  on  the  west  track  crossing  the 
intersection,  of  the  streets,  and  at  the  same  time  a  car  on  the  east 
track  was  traveling  north  and  had  just  passed  over  the  intersec- 
tion ;  as  the  car  on  the  east  track  passed  over  the  crossing,  plaintiff 
drove  his  team  in  a  westerly  direction  over  the  east  track  and  as 
the  south  bound  car  on  the  west  track  passed  the  crossing  he  at- 
tempted to  cross  the  west  track,  when  another  south  bound  car, 
running  not  to  exceed  100  feet  behind  the  car  that  had  just  passed, 
at  a  high  rate  of  speed,  approached  without  notice  or  warning 
and  struck  plaintiff^s  team  and  wagon  before  he  could  get  out  of 
the  way.  Held,  that  the  question  of  plaintiff^ s  contributory  neg- 
ligence was  for  the  determination  of  the  jury,    pp,  134-I42, 

From  Marion  Superior  Court ;  J.  M.  Leathers^  Judge. 

Action  by  Frederick  Marchal  against  the  Indianapolis 
Street  Railway  Company  for  damages.  From  a  judg- 
ment for  defendant  on  demurrer  to  complaint,  plaintiff 
appeals.    Reversed. 

J.  Collier^  for  appellant. 

F.  Winter  and  C.  Winter^  for  appellee. 

CoMSTOCK,  C.  J. — Appellant  instituted  this  action  against 
the  appellee  corporation  to  recover  damages  resulting  to  ap- 
pellant's property  at  a  crossing  in  Indianapolis,  by  reason 
of  the  alleged  negligence  of  appellee's  servants  in  the  opera- 
tion of  its  street  cars.  The  complaint  was  in  two  para- 
graphs, designated,  respectively,  as  an  amended  complaint 
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and  as  the  second  paragraph  of  complaint,  to  each  of  which 
a  demurrer  for  want  of  facts  was  sustained.  Appellant  re- 
fusing to  plead  further,  judgment  was  rendered  in  favor 
of  appellee  for  costs. 

The  only  question  here  is  the  sufficiency  of  the  complaint 
For  the  consideration  of  its  sufficiency,  the  following  por- 
tion only  of  the  amended  complaint  need  be  set  out:  "And 
plaintiff  says  that,  as  he  approached  a  point  where  said 
North  Illinois  street  is  crossed  by  West  Twenty-eighth 
street,  over  which  point  said  defendant  maintains  and  oper- 
ates its  said  lines  of  electric  street  railwav,  one  of  the  de- 
f  endant's  electric  cars  was  traveling  south  on  the  west  track, 
and  at  and  crossing  over  the  intersection  of  said  streets,  and 
at  the  same  time  one  of  the  defendant's  electric  cars  was 
traveling  north  on  the  east  track,  and  had  just  passed  over 
said  intersection ;  that  as  the  car  on  the  east  track  traveling 
north,  passed  over  said  intersection  and  continued  north 
from  said  West  Twenty-eighth  street,  this  plaintiff,  being 
desirous  of  continuing  his  journey  westward  on  said  Twen- 
ty-eighth street,  drove  his  team  in  a  w^esterly  direction  on 
and  over  the  east  track  of  said  defendant,  at  a  point  where 
said  streets  cross,  and  immediatelv  behind  and  after  said 
car  had  passed;  that  as  he  drove  on  and  over  said  east  track, 
said  south  bound  car  on  the  west  track  was  passing  over  said 
crossing;  that  as  the  same  continued  southward  and  over 
said  crossing,  plaintiff  drove  his  team  westward  upon,  and 
attempted  to  drive  over,  said  west  track  at  a  point  where 
said  streets  intersect;  and  plaintiff  says  that,  as  he  drove  his 
team  of  horses  on  said  west  track  another  electric  car  ap- 
proached from  the  north  on  said  west  track,  running  not  to 
exceed  100  feet  behind  the  car  that  had  just  passed  said 
crossing,  southbound  as  aforesaid;  that  said  car,  so  ap- 
proaching from  the  north,  was  running  at  an  unlawful,  dan- 
gerous, and  negligent  rate  of  speed,  to  wit,  twenty-five 
miles  per  hour;  that  said  defendant  or  its  servants  in  charge 
of  said  car,  did  not  sound  the  gong  or  otherwise  give  notice 
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or  warning  of  the  approach  of  said  car  until  said  car  was 
within  fifteen  feet  of  said  crossing,  and  after  plaintiff's 
team  had  entered  upon  said  west  track;  and  therefore  plain- 
tiff could  not  remove  his  team  and  wagon  from  said  west 
track,  and  while  doing  all  in  his  power  to  do  so,  said  car, 
propelled  as  aforesaid  and  in  charge  of  the  servants  and 
employes  of  said  defendant,  was  run  in  a  negligent  and 
wanton  manner  against,  on,  and  over  said  team  and  wagon 
in  a  violent  manner  and  without  any  fault  or  negligence  on 
the  part  of  plaintiff,  whereby  one  of  the  said  horses  was  so 
maimed  that  it  was  riendered  useless  and  had  to  be  killed, 
and  plaintiff's  wagon  and  harness  were  destroyed,  to  his 
damage  in  the  sum  of  $250.  Plaintiff  says  that  before  and 
as  he  drove  on  said  west  track  of  defendant,  as  afore- 
said, he  looked  but  was  unable  to  see  the  approach  of  said 
car  from  the  north,  on  the  west  track,  on  accoimt  of  his 
view  being  obstructe'd  by  said  car  on  the  east  track,  north 
bound  as  aforesaid;  and  he  listened,  but  could  not  hear  the 
noise  of  said  car  so  approaching  on  account  of  the  noise 
made  by  said  cars  so  passing  over  said  crossing  as  aforesaid; 
and  plaintiff,  believing  that  said  defendant's  west  track  was 
clear,  and  that  defendant  would  not  run  or  cause  to  be  run 
said  cars  at  an  excessive  rate  of  speed  and  in  such  close 
proximity  over  said  public  crossing  in  the  manner  aforesaid 
without  giving  warning  thereof,  and  of  the  approach  of  said 
cars  to  the  traveling  public,  who  were  constantly  passing 
said  crossing,  this  plaintiff  drove  on  and  attempted  to  cross 
said  track  in  the  manner  and  under  the  circumstances 
aforesaid  and  not  otherwise." 

The  second  paragraph  of  complaint  differs  from  the 
amended  complaint  only  in  the  additional  averments  that 
according  to  usage  and  custom,  the  appellee  runs  its  cars, 
except  in  the  business  portion  of  the  city,  on  schedule  time, 
whereby  said  cars  traveling  on  the  same  line  or  track  and  in 
the  same  direction,  are  separated  from  one  to  ten  squares; 
that  said  custom  or  usage  is  notorious  throughout  the  city, 
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and  that  the  appellant  had  notice  thereof,  and  was  relying 
thereon,  when  the  accident  occurred;  that  said  usage  or  cus- 
tom applied  to  the  line  upon  which  the  accident  occurred; 
and  that  the  usual  distance  of  the  squares  in  the  city,  is  from 
300  to  500  feet,  and  that  the  square  immediately  above  the 
place  of  the  accident  is  500  feet  in  length. 

Counsel  for  appellee  in  their  brief  state  that  the  acts  of 
appellee  complained  of  are  that  the  car  causing  the  acci- 
dent was  nmning  at  an  excessive  and  unlawful  rate  of 
speed,  in  close  proximity  to  the  car  preceding  it,  without 
sounding  or  giving  warning  of  its  approach.  It  is  insisted 
that  these  allegations  of  negligence  are  not  sufficient,  be- 
cause the  other  facts  alleged  show  that  such  negligence  was 
not  the  cause  of  the  accident.  From  the  following  aver- 
ment of  the  complaint,  "immediately  behind,  and  after  said 
car  hid  passed,  and  as  he  drove  on  and  over  said  east  track, 
eaid  south  bound  car  on  the  west  track  was  passing  over 
said  crossing,  and  that  as  the  same  continued  southward 
and  over  said  crossing,  plaintiff  drove  his  tesun  westward 
upon  and  attempted  to  drive  over  said  west  track,  at  a  point 
where  said  streets  intersect;  and  plaintiff  says,  as  he  drove 
his  team  of  horses  on  said  west  track,  another  electric  car 
approached  from  the  north  on  said  west  track,  running  not 
to  exceed  100  feet  behind  the  car  that  had  just  passed  said 
crossing,  southbound  as  aforesaid;  and  that  before  the  plain- 
tiff could  remove  his  team  and  wagon  from  said  west  track, 
he  was  struck  by  this  last  car,  and  his  team  and  wagon  in- 
jured," it  is  argued  that  since  the  accident  occurred  so 
quickly  the  car  must  have  been  almost  upon  the  horses  when 
they  started  forward  upon  the  track,  and  that,  no  matter 
how  slowly  the  car  was  running,  it  would  have  been  impossi- 
ble to  stop  either  it  or  the  horses  before  they  were  struck.  It 
is  argued  that  the  cause  of  the  accident  was  the  obstniction 
to  appellant's  view  caused  by  the  north  bound  car.  It  ap- 
pears that  when  appellant  started  forward  to  the  west  track, 
the  second  car  going  south  was  100  feet  away;  that  it  was 


NOVEMBER  TERM,  1901— Vol.  28.  137 

Marchal  v.  Indianapolis  St.  B.  Co. 

100  feet  behind  the  first  car.  From  the  discovery  of  the 
approaching  car  until  the  accident,  only  a  few  seconds  in- 
tervened, as  is  evidenced  by  the  fact  that  appellant's  efforts 
to  turn  his  team  off  the  track  were  only  partially  successful. 

We  are  not  prepared  to  say  that  the  cause  of  the  acci- 
dent was  alone  the  obstruction  of  the  view  of  the  track  by 
the  north  bound  car.  It  is  a  fact  to  be  taken  into  account 
in  determining  the  cauee  of  the  collision.  But  the  car  which 
struck  the  horse  was  approaching  a  crossing  at  the  rate  of 
twenty-five  miles  an  hour  without  giving -any  warning.  Had 
the  car  been  operated  at  a  slower  rate  of  speed,  the  motor- 
man,  within  a  distance  of  100  fetet,  might  have  so  slackened 
its  speed  as  to  have  given  appellant  a  second  or  two  addi- 
tional time  to  have  gotten  his  team  clear  of  the  track.  We 
can  not  say,  as  a  matter  of  law,  that  the  obstruction  to  the 
view  of  the  track  caused  by  the  north  bound  car  was  the 
sole  cause  of  the  collision.  We  do  not  say,  as  a  matter  of 
law,  that  it  is  unlawful  for  one  ear  to  follow  another  at  a 
di-stance  of  100  feet.  But  whether  or  not  it  is  negligence 
for  cars  to  be  run  on  the  same  track  in  cities  over  public 
crossings  at  a  high  rate  of  speed  in  close  proximity  to  one 
another  is  a  question  under  given  conditions  for  the  jury. 

Street  crossings  of  railways  are  places  of  danger.  Every 
person  must  use  due  care  before  crossing  them.  Miscon- 
duct upon  the  part  of  the  railway  company  will  not  excuse 
the  performance  of  that  duty  upon  the  part  of  one  injured. 
One  is  not  in  the  exercise  of  due  care  who  attempts  to  cross 
a  railway  track  without  taking  reasonable  precaution  to  as- 
sure himself,  by  actual  observation,  that  there  is  no  danger 
from  an  approaching  car  or  trains.  This  is  the  law,  and  ap- 
plies in  a  general  sense  to  electric  and  steam  railways;  but 
the  strict  rules  governing  the  cases  of  steam  railroad  col- 
lisions at  street  crassings  do  not  apply  to  what  are  known 
as  street  railways.  Citizens  St.  R.  Co,  v.  Ahright,  14  Ind. 
App.  433,  and  cases  cited.  See,  also,  Evansville  8L  R.  Co. 
V.  Oentry,  147  Ind.  408,  37  L.  R.  A.  378,  62  Am.  St.  421, 
and  cases  cited. 
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In  Elliott  on  Roads  and  Streets,  §813,  it  is  said:  "The 
care  required  of  one  who  goes  upon  the  track  of  a  horse 
railway  is  not,  perhaps,  as  great  as  that  required  of  one  who 
goes  upon  the  track  of  a  commercial  railroad,  because  the 
danger  is  not  so  great,  but,  after  all,  reasonable  care  is  re- 
quired in  either  case". 

In  2  Thompson's  Com.  on  Law  of  Neg.,  §1397,"  it  is  said: 
"Another  court,  has  justly  ascribed  negligence  to  the  act  of 
running  an  electric  car  over  a  crossing  in  a  much  traveled 
street,  at  a  high  and  dangerous  rate  of  speed,  or  without 
being  on  the  lookout,  and  having  the  car  under  control,  and 
using  the  proper  means  to  s'top  it,  so  as  to  avoid  a  collision." 
Citing  Watson  v.  Minneapolis  St.  R.  Co.^  53  Minn.  551,  55 
N.  W.  742. 

For  its  second  proposition,  counsel  for  appellee  insist  that 
the  negligence  of  appellant  in  not  using  the  degree  of  care 
made  necessarv  by  the  circumstances  of  the  case  in  order  to 
assure  himself  that  the  track  wqb  safe  was  the  direct  cause 
of  the  accident  complained  of. 

A  state  of  facts  is  sometimes  presented  in  which  the  in- 
jury to  a  plaintiff  is  traceable  to  his  unequivocal  misconduct 
In  such  case,  it  is  the  duty  of  the  court  to  apply  the  law 
without  the  intervention  of  a  jury.  There  are  other  oases 
where  the  question  arises  upon  a  state  of  facts  where  fair 
minded  men  may  rationally  arrive  at  opposite  conclusions, 
and  then  the  issue  is  properly  submitted  to  the  jury.  While 
there  is  a  consensus  of  opinion  upon  the  proposition  that  a 
traveler  at  a  street  crossing  must  look  and  listen  before 
going  forward,  whether  he  must  stop  must  depend  upon 
the  circumstances  of  the  particular  case. 

Thompson,  supra,  at  §1399,  says:  "It  is  said  that,  at  a 
street  crossing,  a  street  car  and  a  vehicle  have  an  equal  right 
to  cross;  neither  has  a  superior  right  to  the  other,  but  the 
right  of  each  must  be  exercised  in  a  careful  manner  so  as 
not  to  interfere  with  the  right  of  the  other.  *  *  * 
Obviously,  the  rule  of  reasonable  care  which  the  law  puts 
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upon  the  drivers,  gripmen,  and  motonnen  of  street  cars  at 
all  times  impoeee  on  them  a  more  exacting  attention  when 
they  approach  street  crossings  in  a  crowded  city,  where  ve- 
hides  and  pedestrians  may  always  be  expected  in  front  of 
them.  The  failure,  under  such  circumstances,  to  ring  the 
bell,  sound  the  gong,  or  give  other  proper  warning,  is  negli- 
gence per  sey  where  there  is  a  city  ordinance  requiring  such 
precautions,  and  is  undoubtedly  evidence  of  negligence  to 
be  submitted  to  a  jury  under  all  circumstances,  whether 
there  is  such  an  ordinance  or  not,"  citing  many  cases.  ' 

In  Chicago  City  R.  Co.  v.  Jennings^  157  111.  274,  at  p. 
278,  the  court  say:  "The  company  has  not  the  exclusive 
right  to  the  use  of  the  public  streets,  but  only  to  the  use  of 
them  jointly  with  the  balance  of  the  public,  and,  therefore, 
its  servants  must  take  notice  of  the  numbers  of  travelers 
liable  to  be  on  the  streets  at  street  crossings,  and  must  ex- 
ercise the  care  demanded  by  the  increased  danger  at  such 
points.'* 

It  is  generally  held  that  street  railroads  have  no  superior 
right  of  way  over  vehicles  at  street  crossings,  and  the  com- 
pany will  be  liable  for  negligence  of  its  employes  in  failing 
to  have  the  car  under  control  at  such  places,  thereby  causing 
injury  to  persons  with  vehicles;  but  the  question  of  negli- 
gence and  contributory  negligence  is  for  the  jury.  See 
Vfatson  V.  Minneapolis  St.  R.  Co,,  53  Minn.  551;  Hickman 
V.  Union  Depot  R.  Co.,  47  Mo.  App.  65;  Buhrens  v.  Dry 
Dock,  etc.,  R.  Co.,  53  Hun  571,  6  X.  Y.  Supp.  224;  Bern- 
hard  v.  Rochester  R.  Co.,  68  Ilun  369,  22  X.  Y.  Supp. 
821;  Pope  v.  Kansas  City  R.  Co.,  99  Mo.  400,  12  S.  W. 
891;  O'Neil  v.  Dry  Dock,  etc.,  R.  Co.,  129  X.  Y.  125,  29 
X.  E.  84,  26  Am.  St.  512;  Schwarzhaum  v.  Third  Avenue 
R.  Co.,  60  App.  Div.  274,  69  X.  Y.  Supp.  1095;  Tesch  v. 
Milwaukee,  etc.,  R.  Co.,  (Wis.)  84  X.  W.  823,  53  L.  R  A. 
618;  Gallagher  v.  Manchester  St.  R.  Co.,  (X.  H.),  47  Atl. 
610. 

In  West  Chicago  St  R.  Co.  v.  McCalhim,  67  111.  App. 
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645,  the  plaintiff  was  injured  at  a  street  crossing.  At  the 
time  plaintiff  attempted  to  drive  her  horse  across  the  street 
railway  track  going  north,  she  could  see  to  the  west,  but 
her  view  of  the  east  was  obstructed  by  the  "West  bound 
grip  stopped  on  the  east  side."  "I  could  not  see  anything 
for  the  east  bound  grip  until  I  got  on  the  track  and  sa\«r 
the  light  of  the  west  bound  grip."  She  was  struck  by  the 
west  bound  grip.  The  supreme  court  held  that  the  question 
of  negligence  of  the  plaintiff  had  been  fairly  submitted  to 
the  jury. 

In  Thoresen  v.  LaCrosse  City  R.  Co.,  94  Wis.  129,  68  N. 
W.  548,  the  plaintiff's  decedent's  death  was  caused  by  a 
collision  of  the  vehicle,  in  which  she  was  riding,  'with  the 
defendant's  street  car.  There  was  an  intervening  car  mov- 
ing between  her  and  the  car  colliding  with  her  wagon. 
The  question  of  contributory  negligence  was  for  the  jury- 
Citing,  Duame  v.  Chicago^  etc.,  R.  Co.,  72  Wis.  523,  40  IT. 
"W.  394,  7  Am.  St.  879;  Winstanley  v.  Chicago,  etc.,  R.  Co.y 
72  Wis.  375,  39  N.  W.  856;  Winchell  v.  Abbott,  77  Wis. 
371,  46  X.  W.  665;  Ward  v.  Chicago,  etc.,  R.  Co.,  85  Wis. 
601,  55  X.  W.  771. 

Schwarzbaum  v.  Third  Avenue  R.  Co.,  supra,  was  t\yice 
before  the  supreme  court  of  New  York.  It  is  first  reported 
in  66  N.  Y.  Supp.  367.  The  second  appeal  is  reported  in 
69  N.  Y.  Supp.  1095.  The  first  appeal  was  from  the  action 
of  the  lower  court  in  dismissing  the  complaint  at  the  dose 
of,  the  plaintiff's  evidence.  The  supreme  court  reversed 
the  judgment,  holding  that  the  conduct  of  plaintiff  and  de- 
fendant should  have  been  passed  upon  by  the  jury;  that  it 
could  not  be  said  as  a  matter  of  law  that  the  plaintiff  was 
guilty  of  contributory  negligence.  Upon  the  second  trial 
the  complaint  was  dismissed  at  the  close  of  the  plaintiff's 
evidence.  Upon  the  subject  of  the  contributory  negligence 
of  the  plaintiff,  it  is  stated  in  the  opinion  that  there  was  no 
material  difference  in  the  testimony  in  the  two  trials.  The 
plaintiff's  intestate  and  himself  were  crossing  parallel  tracks 
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of  the  street  railway  on  a  dark,  rainy  night,  and  seeing  a 
car  approaching  looked  both  ways  for  oth^r  cars.  They 
then  attempted  to  cross  behind  the  passing  car.  The  dece- 
dent was  struck  by  an  approaching  oar  the  view  of  which 
was  obstructed  by  the  car  that  had  just  passed.  Upon  the 
second  appeal,  the  court  stated  that  the  law  of  the  case  had 
been  decided  in  the  former  appeal  and  again  held  that  the 
question  of  plaintilTs  contributory  negligence  wfes  for  the 
jury.  Counsel  for  appellee  cite  and  rely  upon  Young  v. 
Ciiizen^s  St.  R,  Co.,  148  Ind.  54;  Chicago,  etc.,  R.  Co,  v. 
Butler,  103  Ind.  31;  Cincinnati,  etc.,  R.  Co.  v.  Howard, 
124  Ind.  280,  8  L.  R.  A.  593,  19  Am.  St.  96;  Stowell  v. 
Erie  R.  Co.,  39  C.  C.  A.  145,  98  Fed.  520. 

In  Young  v.  Citizen^s  St.  R.  Co.,  supra,  plaintiff  was  in- 
jured between  street  crossings  while  walking  upon  appel- 
lee's tracks.  The  Supreme  Court  held  that  the  special  ver- 
dict showed  that  there  was  nothing  to  prevent  the  appellant 
from  both  seeing  and  hearing  the  approaching  car.  In  the 
course  of  the  opinion,  the  court  say:  "Merely  because 
steam  railroad  trains  are  heavier  and  more  difficult  to  con- 
trol than  an  electric  street  car  on  a  street  railroad  is  no. 
reason  why  a  person  on  such  street  car  line  is  excused  from 
the  duty  of  stepping  off  or  away  from  the  track  on  the  ap- 
proach of  the  electric  car."  The  opinion  recognizes  the 
doctrine  that  the  street  railway  crossings  are  places  of  dan- 
ger and  the  traveler  must  look  and  listen  before  attempting 
to  cross  them.  The  opinion  holds  that  as  against  accidents 
from  street  railways,  or  the  steam  railways,  every  person  is 
required  to  use  ordinary  care,  that  is,  such  care  as  a  person 
of  ordinary  prudence  exercises  imder  the  circumstances  of 
the  danger  to  be  apprehended.  The  other  of  the  above 
cases  are  founded  upon  accidents  at  public  street  crossings 
of  steam  railways.  If  it  be  conceded  that  the  same  high  de- 
gree of  care  is  required  alike  at  the  public  street  crossings 
of  steam  and  of  street  railways,  they  would  justify  an  af- 
firmance of  the  judgment  under  consideration.     The  gen- 
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eral  weight  of  authority,  however,  in  our  opinion,  makes  a 
distinction. 

The  complaint  before  U8  states  facts  which  are  unques- 
tionably evidence  tending  to  prove  negligence.  It  avers  in 
general  terms  that  appellant  was  free  from  fault,  and  we 
can  not  say  as  a  matter  of  law  upon  the.  particular  aver- 
ments that  he  was  guilty  of  contributory  negligence.  That 
was  a  question  of  fact  for  the  jury.  While  the  failure  to 
give  warning  of  the  approach  of  the  car  which  struck  ap- 
pellant's horse  can  not  excuse  appellant  from  the  exercise 
of  due  care,  that  fact  may  be  considered  in  connection  with 
all  the  circumstances  attending  the  accident  in  passing  upon 
the  conduct  of  appellant.  Louisville^  etc.y  R.  Co.  v.  Wil- 
liams, 20  Ind.  App.  576. 

What  is  due  care,  as  has  often  been  said,  depends  upon 
the  circumstances  of  each  case,  and  these  are  in  part  made 
up  of  the  acts  of  both  parties. 

The  judgment  is  reversed,  with  instruction  to  the  trial 
court  to  overrule  the  demurrer  to  each  paragraph  of  the 
complaint. 


«  

Alleman  v.  Vink. 

[No.  3,493.    Filed  January  7,  1902.] 

Landlord  and  Tenant. — Tenant  Holding  (her. — Intention, — ^A  tenant 
who  remains  in  possession  of  a  dwelliug-hoiLse  after  the  expiration 
of  the  rental  period  is  not  relieved  from  liability  for  the  rent  for 
the  snooeeding  rental  period  because  of  an  tmexpressed  purpose 
on  his  part  to  retain  possession  only  till  he  could  proonre  another 
house,    p.  I46. 

Same. — Tenant  Holding  Over, — ^Wliere  a  tenant  for  a  year  remains  in 
XKMsession  of  leased  premises  after  his  term  has  expired  without 
any  special  agreement,  or  in  the  absence  of  any  canse.  -which 
might  properly  be  called  compulsion  or  necessity,  the  landlord 
has  the  option  to  hold  him  liable  as  tenant  for  anotlier  year.    p.  146, 

From  Marshall  Circuit  Court;  A,  C.  Capron,  Judge. 

Action  by  Charles  C.  Vink  against  Charles  L.  Alleman 
for  rent.  From  a  judgment  for  defendant,  plaintiff  ap- 
peals.    Reversed. 
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J.  D.  McLareUj  for  appellant. 

E.  C.  Martindale  and  S.  N.  StevenSy  for  appellee. 

Black,  J. — ^The  appellant  sued  the  appellee  for  rent  for 
a  dwelling-house,  charging  him  in  the  complaint  as  a  tenant 
holding  over  after  the  expiration  of  the  term  of  a  written 
lease.  We  are  called  upon  to  review  the  action  of  the  court 
in  refusing  a  new  trial.  By  the  terms  of  the  lease  the  ap- 
pellee was  to  hold  the  premises  for  the  full  term  of  two 
years  from  and  after  the  15th  of  September,  1897,  the  les- 
see agreeing  to  pay  aa  rent  the  sum  of  $360,  in  monthly 
payments  of  $15  per  month,  in  advance,  payable  on  the 
first  day  of  each  month,  for  and  during  the  term. 

It  also  appeared  from  the  evidence  that  the  tenant  con- 
tinued in  possession  after  the  expiration  of  the  term  cre- 
ated by  the  lease,  and  until  the  2nd  of  November,  1899. 
The  business  of  collecting  the  rents  for  the  appellant,  who 
resided  in  Minnesota,  was  attended  to  by  his  father,  who 
resided  in  the  neighborhood  of  the  leased  premises.     In 
-May,  1899,  the  appellant's  father  and  agent  went  to  Minne- 
®^  on  a  visit  to  the  appellant,  having  instructed  the  ap- 
P^Uee  to  pay  the  rent  during  the  absence  of  the  agent  to  a 
^^ertain  bank,  to  which  the  business  of  collecting  the  rents 
^as  given.     The  appellee  paid  rent  to  the  bank  during  the 
^^^t^t^s  absence.    Before  July,  1899,  he  was  accustomed  to 
^^J^iiag  three  months'  rent  at  one  time,  but  on  the  5th  of 
^^3^>    1899,  and  thereafter  he  paid  to  the  bank  not  more 
^^    one  month's  rent  at  a  time,  and  the  bank  remitted  the 
'^^^     collected  to  the   appellant.     When  the   appellant's 
ttx^j,  departed  fQj.  Minnesota,  he  informed  the  appellee 

^^    lie  would  return  about  the  first  of  the  following  Sep- 

^^*^  t>^r,  but  he  did  not  return  until  the  20th  of  that  month, 

rpJ^     't^rm  having  expired  on  the  15th  of  the  same  month. 

^    last  payment  of  rent  was  in  September,  when  the  ap- 

^^^^^^  paid  to  the  bank  $10.00,  which  amount  was  $2.50 

^      ^^  than  suiBcient  to  pay  rent  to  the  end  of  the  term.    He 

led  that  when  he  made  this  last  payment  he  supposed 
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the  term  did  not  end  until  September  20th.  If  this  im- 
pression had  been  correct,  the  payment  would  not  have  been 
more  than  sufficient  for  the  remainder  of  the  term.  It  does 
not  appear  that  the  appellant  or  any  representative  of  the 
appellant  was  apprised  of  this  alleged  mistake.  A  letter 
was  written  by  the  cashier  of  the  bank,  dated  September 
12,  1899,  addressed  to  the  appellant's  father,  in  Minnesota, 
which  was  received  and  read  by  the  appellant  and  his  father 
on  the  14th  or  the  15th  of  the  same  month,  in  which  letter, 
after  referring  to  an  enclosed  draft  for  rents  collected  to 
date,  it  was  said:  *'Mr.  Vink  wishes  us  to  say  to  you  that 
his  two  years  are  up  for  which  he  contracted,  and  that  he 
will  only  pay  $12.50  per  month  for  two  years.  He  also 
savs  to  ask  vou  to  at  once  let  him  know,  as  he  has  not  yet 
laid  in  winter's  supply  coal  and  wood."  The  language 
quoted  was  written  pursuant  to  a  request  of  the  appellee  to 
the  bank.  No  answer  was  sent  to  the  appellee,  the  matter 
being  ignored  by  the  person  to  whom  the  letter  was  ad- 
dressed, who,  having  returned  to  Plymouth,  where  the 
leased  property  is  situated,  on  the  20th  of  September,  as 
above  stated,  first  met  the  appellee  two  or  three  days  there- 
after, on  the  street.  The  appellee  testified  that  the  appel- 
lant's father  thereupon  told  the  appellee  that  he  could  not 
accept  the  latter's  proposition,  and  that  the  appellee  re- 
sponded, "All  right."  lie  also  then,  as  he  testified,  told 
appellant's  father  that  there  was  a  pipe  leaking  in  the  cellar, 
and  it  was  damaging  some  of  the  floor,  and  he  had  better 
have  it  fixed ;  and  that  he,  appellee,  had  asked  Joe  Eich  to 
fix  the  pipes ;  also,  that  when  the  appellant's  father  went  to 
Minnesota,  he  told  the  appellee,  if  the  pipes  needed  fixing,  tr) 
have  them  fixed,  and  that  appellee  had  asked  Mr.  Eich  to  fix 
them.  The  appellant's  father  then  said  he  would  fiLx  that 
There  was  no  further  communication  between  the  parties, 
except  that  a  day  or  so  before  the  appellee  moved  he  said  to 
appellant's  father  on  the  street  that  he  was  going  to  leave 
him,  to  which,  according  to  the  testimony  of  the  appellee, 
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the  appellant's  father  made  no  reply.  On  the  Ist  and  2nd 
of  November,  the  appellee  removed  to  another  dwelling, 
and  in  the  evening  of  the  latter  day  he  left  the  key  of  the 
appellant's  house  with  the  wife  of  the  appellant's  father. 

The  complaint  in  this  action,  to  recover  four  months' 
rent,  was  filed  on  the  20th  of  December,  1899.  Upon  de- 
mand made  before  the  commencement  of  the  action,  the  ap- 
pellee tendered  the  sum  of  $27.50,  being  the  amount  of  the 
rent  at  $15  per  month  from  September  15th  to  November 
15th,  1899,  less  $2.50  overpaid  at  the  September  payment 
above  mentioned.  The  money  so  tendered  was  brought  into 
court  for  the  appellant. 

In  the  court's  instructions  to  the  jury,  it  was  said,  that 

"the  term  holding  over,  in  a  case  of  this  kind,  has  a  specific 

Cleaning;  it  means  the  holding   of   the  possession  of  the 

feased  premises  on  the  part  of  the  tenant  with  the  purpose 

^Jl  to  remain  in  possession  of  the  leased  premises  after  the 

o'^inal  term  had  expired,  and  which  holding  over  is  with 

^he  ooiigent^  expressed  or  implied,  of  the  owner  or  his  agent. 

j^>  l>ef  ore  you  can  find  that  there  was  a  holding  over  by  the 

^^^ixdant,  you  must  find  that  he  remained  in  possession^ 

tViat  he  remained  in  possession  for  the  purpose,  with 

v&fe  "purpose  of  holding  the  possession  beyond  the  term  of  his 

^ret  lease,  the  original." 

If,  taking  into  consideration  all  the  circumstances,  it  may 
properly  be  said  that  the  holding  for  about  one  week  after 
the  expiration  of  the  term  under  the  lease  was  a  holding 
merely  pending  the  determination  of  negotiations  for  a  re- 
duction of  the  rent,  yet  at  that  time,  after  the  return  of  the 
agent,  the  appellee  was  definitely  informed,  not  that  he 
must  give  up  the  possession  of  the  premises,  but  that  the 
agent  of  the  lessor  could  not  reduce  the  rent,  to  which  he 
responded  with  the  words  "All  right,"  and  referred  to  the 
need  of  repairs,  which  the  agent  then  promised  to  make,  and 
appellee  did  not  say  that  he  would  not  keep  the  premises,  or 
that  he  would  remove  or  surrender  possession ;  and  there- 

VoL.  28—10 
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after  he  continued  in  possession,  allowing  days  for  the  pay- 
ment of  rent  to  pass,  not  in  any  way  communicating  an  in- 
tention to  vacate,  until,  at  his  own  convenience,  when  about 
to  remove,  he  announced  that  fact  to  the  lessor's  agent; 
and,  having  completed  his  removal,  he  left  the  key  with  the 
wife  of  the  lessor's  agent.  There  was  a  retention  of  pos- 
session through  rent  paying  periods  under  a  manifestly  im- 
plied consent  of  the  landlord  that  the  tenant  might  continue 
in  possession  at  the  old  rate  of  rent.  The  court's  instruction 
exempting  the  holding  over  tenant  unless  the  jury  should 
find  that  he  remained  in  possession  for  the  purpose  of  hold- 
ing beyond  the  term  of  the  lease  was  misleading.  He  did 
continue  to  hold  possession,  and  impliedly  to  instruct  that 
he  might  do  so  until  it  was  convenient  for  him  to  remove  to 
another  residence,  wdthout  becoming  a  holding  over  tenant 
unless  he  purposed  to  be  one  in  his  own  mind,  without  com- 
municating his  contrary  purpose  when  the  circumstances 
called  upon  him  to  do  so,  can  not  be  commended  or  allowed. 
The  appellee  can  not  in  his  own  behalf,  as  against  the  appel- 
lant, claim  to  have  been  holding  over  wrongfully,  yet  he 
was  not  holding  over  upon  his  request  for  permission  to  oc- 
cupy temporarily  or  until  he  could  procure  another  dwell- 
ing-house. See  Hoffman  v.  McColluniy  93  Ind.  326 ;  Bright 
V.  McOuat,  40  Ind.  521.  His  private,  personal  and  uncom- 
municated  intention  or  purpose  so  to  hold  would  not  relieve 
him  from  obligation  to  the  appellant  as  a  tenant  holding  over. 
If  a  tenant  for  a  year  or  for  a  nimiber  of  years  holds  over 
after  the  expiration  of  his  term  by  efflux  of  time,  the  land- 
lord, at  his  option  and  against  the  will  or  intention  of  the 
tenant,  may  hold  the  latter  liable  as  a  tenant  for  another 
year.  18  Am.  &  Eng.  Ency.  of  Law  (2nd  ed.),  405;  Wood, 
Landl.  &  Ten.  §13;  Burbank  v.  Dyer,  54  Ind.  392;  TolU  v. 
Orth,  75  Ind.  298,  39  Am.  Rep.  147;  New  YorTc,  etc.,  R. 
Co.  V.  Randall,  102  Ind.  453;  BollenbacJcer  v.  FrittSy  98 
Ind.  50;  Harry  v.  Harry,  127  Ind.  91;  McNatt  v.  Orange 
Hall  Assn.,  2  Ind.  App.  341;  Eleespies  v.  McKenzie,  12 
Ind.  App.  404. 


NOVEMBER  TERM,  1901— Vol.  28.  147 


Bonner  v.  Bonner. 


In  the  absence  of  any  cause  which  might  properly  be 
called  compulsion  or  necessity,  and  where  there  is  no  special 
agreement,  the  tenant  holding  over  can  not  be  heard  to  say 
that  his  remaining  in  the  occupancy  of  the  premises  was  not 
purposed  on  his  part  or  with  an  intent  to  hold  over.  He  has 
no  option  in  the  matter;  the  option  is  with  the  landlord. 
See  Mason  v.  Wierengo,  113  Mich.  151,  71  N.  W.  489,  67 
Am.  St.  461;  Wood  v.  Gordon^  18  K  Y.  Supp.  109;  Haynes 
V.  Aldrichy  133  K  Y.  287,  28  Am.  St  636;  Frost  v.  Akron 
Iron  Co,,  12  Misc.  (N.  Y.)  348,  33  N.  Y.  Supp.  654. 

The  judgment  is  reversed,  and  the  cause  is  remanded  for 
a  new  trial. 


Bonner  v.  Bonner  et  al. 

[No.  8,914.    FUed  January  7,  1902.] 

Wills. — R'ule  in  Shelley's  Case, — Quieting  Title, — ^A  devise  to  testator's 
daughter  for  and  during  her  natural  life,  and  to  her  heirs  in  fee 
after  her  death,  and,  should  the  daughter  die  without  leaving  any 
children  alive,  the  real  estate  to  be  sold  and  the  proceeds  divided 
between  testator's  remaining  children,  is  witliin  the  rule  in  Shel* 
ley's  case,  vesting  the  fee  simple  title  to  the  real  estate  devised 
in  the  daughter. 

Prom  Warren  Circuit  Court ;  J".  M.  Rahb,  Judge. 

Action  by  Jennie  A.  Bonner  and  others  against  Bonnie 
Bonner  and  others  to  quiet  title  to  real  estate.  From  a 
judgment  for  plaintiffs,  defendant  Bonnie  Bonner  appeals. 
Affirmed. 

H,  D.  BiUings  and  J.  C.  Stephens,  for  appellant. 
C  V.  Mc Adams- 2Ltidi  F,  C.  Rabby  for  appellees. 

Henley,  J. — This  was  an  action  to  quiet  title.  The  com- 
plaint avers  that  appellee  Jennie  A.  Bonner,  formerly  Jen- 
nie A.  Van  Reed,  but  now  married  to  her  co-appellee  Edwin 
A.  Bonner,  is  the  owner  of  the  fee  simple  title  to  certain 
real  estate  in  Warren  county,  Indiana,  describing  it;  that 
appellant  and  the  other  defendants  named  in  the  complaint 
are  claiming  some  right,  title  and  interest  in  and  to  said 
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land  adverse  to  appellee's  title.  Proper  service  was  had 
upon  all  of  the  defendants.  One  Ilarley  D.  Billings  was  ap- 
pointed guardian  ad  litem  for  appellant  Bonnie  Bonner,  an 
infant  of  the  age  of  six  years,  and  as  such  guardian  ad  litem 
he  answered  tlie  complaint  by  general  denial.  The  defend- 
ant Isaac  Judy  answered  by  general  denial.  All  the  other 
defendants  were  defaulted.  The  cause  was  submitted  to  the 
court  and  upon  request  of  the  appellee  the  court  made  a 
special  finding  of  facts  and  stated  its  conclusions  of  law 
thereon.  The  only  question  presented  by  this  appeal  arises 
under  the  assignment  of  error  that  the  court  erred  in  its 
conclusions  of  law  stated  upon  the  special  finding  of  facts. 

The  facts  found  were  substantially  and  briefly  as  follows: 
That  on  the  11th  day  of  May,  1887,  Benjamin  Judy  was 
the  owner  of  the  fee  of  the  land  in  controversv,  and  that  on 
said  day  he  executed  his  last  will  and  testament,  and  on  the 
13th  day  of  October,  1887,  the  said  Benjamin  Judy  died, 
and  his  said  will  was  duly  admitted  to  probate;  that  said 
will  in  so  far  as  the  same  is  controlling  here  was  as  follows: 
"Item  9.  I  give  and  bequeath  to  my  daughter  Jennie  Van 
Reed,  the  following  lands  to  wit:  The  west  half  of  the 
southeast  quarter  of  section  twenty-three,  and  the  east  half 
of  the  southwest  quarter  of  section  twenty-three  all  in  town- 
ship twenty-two  north,  range  nine  west,  containing  in  all 
200  acres  more  or  less,  l^ing  and  being  in  the  county  of 
Warren  in  the  State  of  Indiana,  together  with  the  household 
and  kitchen  furniture  in  the  residence  on  the  west  half  of 
the  southeast  quarter  of  section  twenty-three  above  named, 
to  have  and  to  hold  the  said  real  estate  for  and  during  her 
natural  life  and  to  her  heirs  in  fee  after  the  death  of  said 
Jennie  Van  Reed,  and  should  the  said  Jennie  Van  Reed 
die,  leaving  no  children  alive,  then  and  in  that  case  I  direct 
that  the  land  above  described  and  herein  bequeathed  to  her 
shall  be  sold  and  the  proceeds  thereof  shall  be  equally  di- 
vided between  my  remaining  childi*en.  In  case  my  grand- 
eon  Benjamin  Bowlus  should  outlive  his  mother,  Jennie 
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Van  Reed,  and  inherit  from  her  the  fee  simple  of  the  above 
land,  the  said  Benjamin  Bowlus  shall  in  no-wise  sell,  mortr 
gage,  or  encumber  the  same  until  he  shall  arrive  at  the  age 
of  twenty-seven  years.  The  said  Jennie  Van  Reed  shall  not 
in  any  manner  sell,  mortgage,  or  encumber  said  land  for 
and  during  the  period  of  twenty  years  from  the  date  of  my 
death.  I  also  desire  the  said  Jennie  Van  Re^d  shall  clothe 
and  educate  her  son  Benjamin  Bowlus  out  of  the  real  estate 
above  mentioned."  That  said  Benjamin  Judy  left  surviv- 
ing him,  as  his  sole  and  only  heirs  at  law,  his  widow,  Eliza- 
beth Judy,  and  his  children  Melville  A.  Judy,  Isaac  Judy, 
William  H.  Judy,  Cynthia  A.  Burkey,  all  of  whom  are 
made  defendants  to  this  action,  and  Jennie  A.  Bonner  then 
Jennie  Van  Reed;  that  prior  to  the  making  of  said  will,  the 
appellee  Jennie  Bonner  had  been  married  to  Charles 
Bowlus,  by  whom  she  had  one  child,  defendant  Benjamin 
Bowlus;  that  prior  to  the  making  of  said  will,  said  appellee 
was  also  married  to  one  Bvron  Van  Reed,  from  whom  she 
was  divorced;  that  after  the  death  of  said  testator,  said  ap- 
pellee was  married  to  her  co-appellee,  Edwin  Bonner,  who 
is  her  present  husband,  and  by  whom  ehe  has  one  child,  Bon- 
nie Bonner,  appellant  herein,  wha  is  an  infant  about  six 
years  old;  that  at  the  time  of  the  execution  of  said  will,  and 
until  the  death  of  said  testator,  appellee  Jennie  Bonner  was 
unmarried  and  had  no  property;  that  at  the  time  of  the  exe- 
cution of  said  will  and  until  the  testator^s  death,  the  said 
Benjamin  Bowlus  lived  with  the  testator  as  a  member  of  his 
family. 

The  court  stated  its  conchisions  of  law  as  follows:  "(1) 
That  the  plaintifF  Jennie  A.  Bonner  is  the  owner  in  fee  sim- 
pie  of  the  real  estate  described  in  the  complaint,  and  that 
none  of  the  defendants  have  any  present  or  contingent  in- 
terest in  the  same  by  virtue  of  the  will  of  Benjamin  Judy, 
deceased.  (2)  That  the  provisions  of  the  ninth  item  of  Ben- 
jamin Judy's  will,  undertaking  to  limit  the  plaintifFs  power 
and  authority  to  sell,  mortgage,  or  encumber  the  real  estate 
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described  in  the  eomplaint,  for  the  period  of  twenty  years, 
should  be  canceled  and  set  aside.  (3)  That  the  provisions 
of  item  eleven  of  Benjamin  Judy's  will,  so  far  as  it  Effects 
the  lands  described  in  plaintiff's  complaint  as  to  her  power 
of  sale  or  disposition  of  the  same,  is  void  and  of  no  effect 
(4)  That  the  plaintiff's  title  to  the  real  estate  described  in 
the  complaint  be  quieted  as  against  all  the  defendants  in 
this  cause,  and  that  a  commissioner  shall  be  appointed  to 
execute  to  lier  a  deed  in  fee  simple  for  said  real  estate." 

Counsel  for  appellant  in  their  able  brief,  after  quoting 
the  item  of  the  will  of  Benjamin  Judy  as  above  set  out,  say: 
"It  seems  to  u§  that  in  the  construction  of  the  above  item 
of  said  will  there  are  three  main  questions  presented:  (1) 
The  character  or  duration  of  the  estate  the  testator  intended 
to  pass  to  said  appellee  Jennie  A.  Bonner,  then  Van  Reed, 
whether  an  estate  for  life  or  in  fee  simple.  (2)  What  mean- 
ing the  testator  ascribed  to  the  term  heirs  as  used  in  the  said 
ninth  item  of  the  will.  (3)  Whether  the  language  of  said 
ninth  item  brings  the  devise  within  the  rule  in  Shelley's 
case." 

We  will  dispose  of  these  propositions  in  their  inverse  or- 
der, because,  if  the  language  of  the  will  brings  the  devise 
within  the  rule  of  Shelley's  case,  then  appellee  Jennie  A. 
Bonner  took  an  estate  in  fee  simple  in  the  lands  devised,  and 
the  judgment  of  the  trial  court  would  have  to  be  affirmed. 
Every  devise  coming  within  the  rule  in  Shelley's  case  is  con- 
trolled by  it,  even  though  the  express  purpose  and  intention 
of  the  testator  is  thereby  thwarted.  The  rule  declared  in 
Shelley's  case  is  that  "when  the  ancestor  by  any  gift  or  con- 
veyance takes  an  estate  of  freehold,  and  in  the  same  gift  or 
conveyance  an  estate  is  limited  either  mediately  or  immedi- 
ately to  his  heirs  in  fee  or  in  tail,  that  always  in  such  cases 
the  heirs  are  words  of  limitation  of  the  estate,  and  not  words 
of  purchase."    Shelley's  Case,  1  Coke's  R  94. 

In  explaining  the  reason  for  the  rule,  the  Supreme  Court 
said  in  Siceloff  v.  Redman^  26  Ind.  251:    "The  word  heirs, 
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or  heirs  of  the  body,  create  a  remainder  in  fee  or  in  tail,  and 
the  theory  of  the  rule  is,  that  the  law,  to  prevent  an  abey- 
ance, vests  the  remainder  in  the  ancestor,  who  is  the  tenant 
for  life,  and  by  a  conjunction  of  the  two  estates,  the  estate 
for  life  is  swallowed  up  or  merged  in  the  remainder,  which 
is  executed  on  the» estate  for  life;  and  the  tenant  for  life 
thereby  becomes  tenant  in  fee  or  in  tail." 

The  devise  to  Jennie  Van  Reed,  now  Jennie  A.  Bonner, 
was,  quoting  the  exact  language  of  the  will,  as  follows:  "To 
have  and  to  hold  said  real  estate  for  and  during  her  natural 
life  and  to  her  heirs  in  fee  after  the  death  of  said  Jennie 
Van  Reed."  This  language,  we  think,  brings  the  devise 
squarely  within  the  rule  in  Shelley's  case,  and  under  the 
rule,  appellee  took  a  fee  simple  title  to  the  land  devised  to 
her.  Siceloff  v.  RedmaUy  supra;  Andrews  v.  SpurliUy  35 
Ind.  262;  Shymer  v.  Mann,  99  Ind.  190,  50  Am.  Rep.  82; 
Ilochstedler  v.  Hochstedlery  108  Ind.  506;  Allen  v.  Craft, 
109  Ind.  476,  58  Am.  Rep.  425;  Taney  v.  Fahnley,  126 
Ind.  88;  Perkins  v.  McConnell,  136  Ind.  384;  Waters  v. 
Lyon,  141  Ind.  170;  Conger  v.  Lowe,  124  Ind.  373,  9  L.  R 
A.  165. 

The  word  "children"  has  always  been  held  in  the  courts 
of  this  State  as  a  word  of  purchase  and  not  of  limitation. 
Sorden  v.  Gaiewood,  1  Ind.  107.  And  the  Supreme  Court 
of  this  State,  in  the  case  of  Mcllhinny  v.  Mcllhinny,  137 
Ind.  411,  24  L.  R.  A.  489,  45  Am,  St.  186,  held  that  the 
word  "issue"  was  a  word  of  purchase  and  not  of  limitation. 
There  is  no  exception  which  would  take  the  case  under  con- 
sideration out  of  the  operation  of  the  rule. 

The  first  conclusion  of  law,  that  is,  that  appellee  Jennie 
A.  Bonner  is  the  owner  in  fee  simple  of  the  real  estate  de- 
scribed in  the  complaint,  being  correct,  the  objection  to  the 
other  conclusions  necessarily  fail. 

It  follows  from  wbat  we  have  said  that  the  judgment  of 
the  trial  court  ought  to  be  affirmed.    Judgment  affirmed. 
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Van  Camp   Hardware  and    Iron  Company  v. 

O'Brien,  by  Next  Friend. 

[No.  8,491.    Filed  January  7,  1902.] 

NBOLiaENOB. — Careless  Driving, — Complaint.'^A  complaint  alleging 
tliat  defendant  negligently  loaded  bars  of  iron  in  a  wagon  so  that 
they  extended  six  or  eight  feet  over  the  rear  of  the  wagon,  and 
that  defendant's  driver  negligently  tnmed  at  a  high  rate  of  speed 
from  one  street  into  another,  and  that  plaintiff  who  was  crossing 
the  street  into  wliich  the  wagon  tnmed,  was,  without  fault  or 
negligence  on  her  part,  struck  by  one  of  the  projecting  bars  and 
permanently  injured,  is  sufficient  to  withstand  a  demurrer  for 
want  of  facts,    pp,  15S-155. 

Same. — Answers  to  Interrogatories. — Conflict. — Plaintiff  was  struck  by 
a  bar  of  iron  projecting  from  the  rear  of  defendant's  wagon  while 
it  was  turning  from  one  street  into  another.  The  jury  found  in 
answer  to  special  interrogatories  tliat  the  wagon  was  south  of  the 
crossing  at  the  time  of  the  accident ;  that  plaintiff's  view  of  the 
wagon  both  before  and  at  the  time  of  the  injury  was  in  no  way 
obstructed ;  that  plaintiff  could  not  haye  seen  the  bars  of  iron  if 
she  had  looked;  that  defendant's  horses  were  gentle ;  that  plaintiff 
was  nine  years  old  and  of  ordinary  intelligence;  that  when  she 
started  across  the  street  defendant's  wagon  was  twenty-five  feet 
from  her,  and  the  horses  were  going  in  a  trot.  Held,  that  the 
answers  to  interrogatories  were  not  in  iireconoilable  conflict  with 
a  general  verdict  for  plaintiff,    pp.  165,  156. 

Same. — Instruction. — Harmless  Error. — ^In  an  action  for  damages  al- 
leged to  have  been  caused  by  defendant's  negligence,  an  instmc- 
tion  which  assumes  negligence  on  the  part  of  defendant  is  rendered 
harmless  by  another  instruction  wliich  submits  the  question  of 
negligence  to  the  jury.    pp.  156,  157. 

8a3CE. — Instruction. — Harmless  Error. — ^In  an  action  for  damages  al- 
leged to  have  been  caused  by  defendant's  negligence,  an  instruc- 
tion which  assumes  that  plaintiff  had  suffered  or  would  suffer 
I)ain  is  not  reversible  error,  where  the  plaintiff's  injury,  as  to  which 
there  was  no  dispute,  consisted  of  the  loss  of  an  eye.    p.  157. 

Appellate  Court. — Transfer  of  Cause. — ConstitiUijonal  Law. — ^It  is 
unnecessary  for  the  Appellate  Court  to  transfer  a  cause  to  the 
Supreme  Court  that  the  constitutionality  of  a  statute  may  be 
passed  upon,  where  that  court  in  another  case  has  already  held 
constitutional  the  statute  in  question,    pp.  157,  158. 

Neoligenoe. — Instructions, — ^The  giving  of  an  instruction  that  negli- 
gence is  the  doing  of  or  failing  to  do  some  act  or  thing  which, 
under  the  circumstances,  it  is  the  duty  of  the  party  to  do  or  leave 
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undone,  is  not  available  error  where  other  instractions  informed 
the  jury  as  to  the  oare  required  of  the  plaintiff  and  defendant  re- 
spectively,   p,  158, 

Trial. — Instructions. — ^Where  the  evidence  showed  without  conflict 
that  certain  facts  set  out  in  an  instruction  were  true,  an  instruc- 
tion that  such  facts  were  "not  denied*'  was  not  prejudicial 
though  defendant  had  filed  a  general  denial,    p.  158 » 

Neoliqbnoe. — Instruction. — ^An  instruction  that  it  was  not  negligence 
to  transport  through  the  streets  of  a  city,  on  a  delivery  wagon, 
bars  of  iron  that  projected  four  to  six  feet  beliind  the  wagon,  was 
pTGpesrlj  refused  as  being  too  general,    pp.  158,  159. 

Sajce. — Instruction. — Harmless  Error, — ^An  instruction  that  if  plaintiff 
received  the  injury  complained  of  as  the  result  of  inevitable  acci- 
dent he  oould  not  recover  was  harmless,  where  another  instruction 
informed  the  jury  that  the  plaintiff  could  not  recover  upon  the 
mere  proof  of  defendant's  negligence,    p.  159, 

Same. — Instruction. — Evidence. — ^Where  in  an  action  for  damages  the 
injury  complained  of  was  the  loss  of  an  eye,  an  instruction  that 
there  was  no  evidence  that  the  eye  was  in  good  condition  prior  to 
the  accident,  and  that  the  loss  of  the  eye  could  not  be  considered 
in  estimating  damages,  was  properly  refused,  since  it  was  for  the 
jury  to  determine  what  the  evidence  showed,    p.  159. 

Damages. — When  not  Excessive. — ^A  verdict  for  $2,500  for  the  loss  of 
the  left  eye  of  a  child  eight  years  old  is  not  excessive,    p.  159. 

From  Marion  Superior  Court ;  J.  M,  Leathers^  Judge. 

Action  for  damages  for  personal  injuries  by  Pansy  S. 
O'Brien  against  the  Van  Camp  Hardware  and  Iron  Com- 
pany. From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed, 

Elmer  E.  Stevenson^  for  appellant. 

W.  W.  Herod  and  W.  P.  Herody  for  appellee. 

CoMSTOCK,  C.  J. — The  complaint  is  in  one  paragraph,  and 
IB  in  substance  that  the  plaintiff,  Pansy  S.  O'Brien,  was  an 
infant  not  quite  nine  years  old  when  she  received  the  in- 
juries complained  of;  that  she  is  a  bright  and  intelligent  girl 
of  her  age;  that  the  defendant  (appellant  here)  is  a  corpora- 
tion doing  a  general  hardware  and  iron  business  in  the  city 

of  Indianap^olis;  that  on  the day  of  April,  1899,  the 

appellant,  through  its  agents,  had  sold  and  was  to  deliver  at 
a  certain  point  in  Madison  avenue,  Indianapolis,  certain 
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iron,  among  which  were  bars  of  iron  four  or  five  inches 
wide,  five-eighths  of  an  inch  thick  and  fourteen  or  sixteen 
feet  long;  that  appellant  carelessly  and  negligently  loaded 
said  iron  lengthwise  into  the  bed  of  one  of  its  wagons,  which 
wagon  was  about  eight  feet  long;  that  the  appellant  negli- 
gently and  carelessly  permitted  said  iron  to  project  six  or 
eight  feet  over  the  rear  end  of  the  wagon  bed;  that  the  ap- 
pellant's driver  negligently  passed  over  the  streets  of  Indi- 
anapolis, until  he  reached  McCarty  street;  that  said  driver 
went  east  on  McCarty  street  to  Madison  avenue,  to  the  cen- 
ter  of  Madison  avenue,  and  then  negligently  and  carelessly 
turned  at  a  high  rate  of  speed  into  Madison  avenue  at  the 
intersection  of  said  streets;  that  at  said  time  the  plaintiff. 
Pansy  S.  O'Brien,  was  crossing  Madison  avenue  at  McCarty 
street,  and  that  without  fault  or  negligence  on  her  part  she 
was  struck  in  the  left  eye  by  one  of  the  bars  of  iron,  cutting 
the  eyeball  open;  that  as  a  result  of  said  injuries,  the  plain- 
tiff lost  her  left  eye  and  the  sight  thereof;  that  by  reason 
of  said  injuries  the  plaintiff  was  damaged  $10,000,  for 
which  amount  she  asked  judgment.  The  trial  resulted  in  a 
verdict  and  judgment  for  appellee  for  $2,500.  Appellant 
assigns  as  errors  the  action  of  the  trial  court  in  overruling 
the  demurrer  to  the  complaint;  in  overruling  appellant's  mo- 
tion for  judgment  in  its  favor  on  the  answers  of  the  jury- 
to  interrogatories  notwithstanding  the  general  verdict;  in 
overruling  appellant's  motion  for  a  new  trial. 

The  act  of  negligence  charged  was  the  negligent  and  care- 
less driving  of  appellant's  team,  with  the  wagon  loaded  wnth 
iron  projecting,  as  stated,  six  feet  to  the  rear,  rapidly 
around  the  junction  formed  by  the  intersection  of  two 
stieets  of  the  city  of  Indianapolis.  It  has  been  held  by  the 
Supreme  Court  and  this  court  in  numerous  cases,  that  it  is 
sufficient  to  withstand  a  demurrer  for  want  of  facts  to  char- 
acterize an  act  as  having  been  carelessly  done,  and  that  un- 
der such  allegation  the  facts  constituting  the  negligence 
may  be  given  in  evidence.    Louisinlhy  etc.y  R,  Co.  v.  Jones^ 
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108  Ind.  551;  Cleveland,  etc.,  R.  Co.  v.  Wynant,  100  Ind. 
160;  Jones  v.  White,  90  Ind.  255;  LouisvilUy  etc,  R,  Co.  v. 
Krinningy  87  Ind.  351;  Boyce  v.  Fitzpatrick,  80  Ind.  526; 
Cincinnati,  etc.,  R.  Co.  v.  Gaines,  104  Ind.  526,  "54  Am. 
Eep.  334;  Wabash,  etc.,  R.  Co.  v.  Johnson,  96  Ind.  44,  and 
cases  cited. 

While  it  can  not  be  said  to  be  negligence  to  load  tire  iron 
lengthwise  in  a  wagon  of  the  description  given,  nor  negli- 
gence to  drive  the  same  along  the  public  streets  of  a  city, 
nor  to  turn  said  wagon  from  one  street  into  another,  yet  that 
it  may  be  negligence  to  drive  a  wagon  thus  loaded  rapidly 
and  carelessly,  making  rapid  turns  from  one  street  into  an- 
other in  a  populous  city,  we  have  no  doubt.  We  are  clearly 
of  the  opinion  that  the  complaint  stated  facts  proper  to  be 
submitted  to  the  jury. 

In  support  of  its  second  specification  of  error,  appellant 
claims  that  it  wias  entitled  to  judgment  on  the  answers  of  the 
jury  to  interrogatories  numbered  18,  28,  29,  36,  37,  38,  39, 
41,  49,  52,  56.  Briefly  summarized,  th^e  answers  show 
that  the  appellant's  wagon  was  on  the  west  side  of  Madison 
avenue,  -a  little  south  of  the  south  crossing  of  McCarty 
street,  at  the  time  of  the  accident;  that  the  bar  of  iron  was 
four  inches  wide,  from  one-half  to  three-fourths  of  an  inch 
thick,  and  twelve  or  fourteen  feet  long,  and  weighed  about 
100  pounds;  that- there  was  nothing  1x)  obstruct  from  the 
view  of  the  plaintiff  the  horses  and  wagon  of  defendant  be- 
fore she  was  injured.  She  could  readily  have  seen  for  some 
time  before  the  accident  the  character  and  speed  of  the  de- 
fendant's wagon.  Defendant's  horses  were  gentle,  and  had 
been  used  for  a  long  time  to  draw  a  delivery  wagon.  Plain- 
tiff was  about  eight  years  and  eight  months  old,  vigorous, 
and  of  ordinary  capacity  and  intelligence.  When  plaintiff 
started  west  across  Madison  avenue  at  the  curb,  defendant's 
horses  and  wagon  were  about  twenty-five  feet  west  of  her 
on  McCarty  street.  Plaintiff,  when  she  fell,  was  five  or  six 
feet  from  the  curb  at  the  west  side  of  Madison  avenue  at  the 
south  crossing  of  McCarty  street. 
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Answers  to  interrogatwries  will  not  control  a  general  ver- 
dict unless  they  irreconcilably  conflict  with  it.  Sponhaur  v. 
Malloyy  21  Ind.  App.  287,  and  authorities  cited.  The  rec- 
ord presents  no  such  conflict 

In  answer  to  other  interrogatories,  the  jury  found  that  at 
the  time  of  the  accident  defendant's  horses  were  not  being 
driven  slowly,  but  were  going  at  a  trot;  that  the  driver  was 
going  southeast  on  Madison  avenue,  which  extends  in  a 
southeasterly  and  northwesterly  direction,  and  is  in  a  popu- 
lous part  of  the  city;  that  plaintiff  was  going  west  across 
Madison  avenue  when  she  was  injured;  that  she  did  not  see 
the  bar  of  iron  projecting  behind  appellant's  wagon,  and 
could  not  have  seen  it  had  she  looked  before  it  struck. 
These  special  findings  are  in  harmony  with,  and  strongly 
support,  the  general  verdict. 

The  gi\ang  to  the  jury  of  instructions  four  and  fifteen  by 
the  court  of  its  own  motion  are  among  the  reasons  for  a  new 
trial.  They  are  considered  together,  for  it  is  insisted  that 
the  same  error  occurs  in  both.  "(4)  To  entitle  the  plaintiff 
to  recover  in  this  action,  she  must  establish  by  a  fair  pre- 
ponderance of  the  evidence,  (1)  that  she  w*as  injured  as  al- 
leged in  her  complaint;  (2)  that  the  negligence  of  the  de- 
fendant was  the  direct  and  proximate  cause  of  such  injury." 
"(15)  If  you  find  for  the  plaintiff,  under  the  rules  given 
you,  the  next  inquiry  will  be  as  to  the  measure  of  damages 
which  the  plaintiff  has  sustained.  In  fixing  such  damages 
you  will  consider  the  character  of  the  injury,  whether  the 
same  is  probably  permanent  or  only  temporary  in  character; 
how  much  pain  or  suffering,  physical  or  mental,  the  plain- 
tiff has  imdergone  or  will  probably  undergo  on  account  of 
such  injury;  and  considering  all  these  elements,  in  so  far 
as  they  were  caused  by  the  negligence  of  the  defendant,  the 
jury  may  award  the  plaintiff  such  damages,  within  the  de- 
mands of  the  complaint,  as  you  believe  will  be  a  fair  com- 
pensation for  such  injuries.  But  if,  under  the  law  given 
you  by  the  court  and  under  the  evidence,  you  believe  the 
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plaintiff  is  not  entitled  to  recover,  it  will  not  be  necessary 
for  you  to  enter  upon  a  consideration  of  the  question  of 
damages/' 

The  objection  pointed  out  to  these  instructions  is  that  in 
each  the  court  assumes  that  appellant  was  negligent,  and 
that  instruction  fifteen  assumes  in  addition  that  the  plaintiff 
had  suffered  pain  for  which  she  should  be  compensated.  So 
far  as  these  instructions  assume  negligence,  as  is  claimed 
upon  the  part  of  appellant,  they  were  rendered  harmless  by 
instruction  ten  given  by  the  court,  which  is  in  part  as  fol- 
lows: "The  court  does  not  instruct  you,  as  a  matter  of  law, 
that  the  employe  of  the  defendant  was  or  was  not  negligent 
in  the  manner  of  his  placing  or  loading  said  iron  in  the 
wagon,  and  in  carrying  said  iron  therein,  but  will  leave  the 
question  to  you,  as  reasonable,  fair-minded  men,  to  deter- 
mine the  question  whether  at  the  time  and  place  where  the 
plaintiff  was  injured,  if  you  find  she  was  injured,  the  em- 
ploye of  the  defendant,  taking  into  consideration  all  the 
facts  and  circumstances  of  the  case,  was  or  was  not  guilty  of 
negligence  in  the  manner  of  loading  and  carrying  the  iron 
in  controversy."  As  to  the  additional  assumption  in  in- 
struction fifteen  that  appellee  had  suffered  or  would  suffer 
pain,  we  can  not  see  that  appellant  was  harmed  thereby,  in 
view  of  the  fact  that  there  was  no  question  of  the  loss  of  her 
eye  by  being  struck  by  the  projecting  iron,  and  her  very 
serious  physical  injury. 

Instruction  five  given  by  the  court  of  its  own  motion  is 
as  follows:  "(5)  If  you  believe  from  the  evidence  that  the 
carelessness  and  negligence,  if  any  there  was  on  the  part  of 
the  plaintiff,  contributed  to  the  alleged  injury  complained 
of,  I  instruct  you  that  the  plaintiff  in  this  action  can  not  re- 
cover; but  the  burden  of  proof  is  upon  the  defendant  to  show 
that  the  plaintiff  was  guilty  of  contributory  negligence,  if 
any  there  was,  and  the  defendant  must  prove  that  fact  by  a 
fair  preponderance  of  the  evidence."  It  is  claimed  that  the 
giving  of  this  instruction  was    error,    because  the  statute 
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upon  the  subject  of  contributory  negligence,  entitled  "An 
act  concerning  the  pleadings  and  proof  in  actions  for  dam- 
ages,'*  etc..  Acts  1899,  pp.  58,  59,  upon  which  it  is  based,  is 
special  legislation,  and  therefore  unconstitutional.    Counsel 

asks  that  for  this  reason  the  cause  be  transferred  to  the 
Supreme  Court.  Counsel  for  appellant  has  presented  a 
learned  and  lengthy  argument,  citing  many  decisions  in  sup- 
port of  this  position.  But  the  case  of  Southern  Indiana  R. 
Co.  V.  Peyton^  157  Ind.  690,  decided  by  the  Supreme  Court 
since  appellant's  brief  was  written,  holding  the  act  consti- 
tutional as  against  the  objection  here  urged,  renders  the 
transfer  of  the  case  to  the  Supreme  Court  unnecessary. 

Objection  is  made  to  the  sixth  instruction.  It  is  as  fol- 
lows: "Negligence,  whether  on  the  part  of  the  defendant 
or  plaintiff,  may  be  briefly  defined  to  be  the  doing  of  or  fail- 
ing to  do  some  act  or  thing  which  under  the  circumstances, 
it  is  the  duty  of  the  party  to  do  or  to  leave  undone."  This 
instruction  correctly  defines  negligence  in  the  abstract 
Other  instructions  informed  the  jury  as  to  the  care  required 
of  tiie  plaintiff  and  defendant  respectively. 

The  giving  of  instruction  seven  is  made  a  reason  for  a 
new  trial.  It  is  as  follows:  "And  in  this  case  it  is  not  de- 
nied that  at  the  time  and  place  in  controversy  one  Richard 
O'Mara  was  in  the  employ  of  the  defendant,  engaged  in  de- 
livering iron  to  a  customer  of  the  defendant,  and  pursuing 
the  business  of  his  employer,  and  having  charge  of  the  horse 
and  wagon  belonging  to  the  defendant  in  the  action."  It  is 
insisted  that,  inasmuch  as  appellant  had  filed  a  general  de- 
nial to  the  complaint,  that  the  instruction  was  improper.  As 
the  evidence  showed  without  any  conflict  that  the  facts  set 
out  in  the  instruction  were  true,  it  could  not  have  been  prej- 
udicial to  defendant. 

The  refusal  to  give  instructions  four,  sixteen,  seventeen, 
nineteen,  and  twenty-one  requested  by  appellant  is  dis- 
cussed. By  instruction  number  four  refused,  the  court  was 
requested  to  instruct  the  jury  that  it  was  not  negligence  for 
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one  to  transport,  through  the  streets  of  a  city  on  a  delivery 
wagon,  bars  of  iron  that  projected  four  to  six  feet  behind 
the  wagon.  The  language  of  this  instruction  was  too  gen- 
eral; whether  the  act  described  was  negligence  or  not  would 
depend  upon  the  manner  in  which  it  was  performed. 

Instruction  sixteen  refused  stated  that  if  plaintiff  had  re- 
ceived the  injury  at  the  hands  of  defendant  as  the  result  of 
inevitable  accident,  she  could  not  recover.  As  the  court 
instructed  the  jury  that  the  plaintiff  could  only  recover  upon 
proof  of  the  negligence  of  defendant,  the  refusal  com- 
plained of  was  harmless.  The  nineteenth  and  twenty-first 
instructions  refused  were  substantially  covered  by  others 
given. 

The  seventeenth  instruction  refused  is  as  follows:  "The 
plaintiff  alleges  in  her  complaint  that  by  the  injury  to  her 
left  eye,  on  April  1,  1899,  she  lost  the  sight  thereof.  I  in- 
struct vou  that  there  has  been  no  evidence  introduced  show- 
ing  that  the  left  eye  of  plaintiff  was  in  good  condition  before 
the  accident  thereto,  on  April  1,  1899,  or  that  she  could  see 
therewith  prior  to  said  date.  You  will  not,  therefore,  in  esti- 
mating and  assessing  damages,  if  you  find  for  the  plaintiff, 
**ke  into  consideration  the  matter  of  the  loss  of  the  sight  of 
sajcj  eye."  It  was  for  the  jury  to  determine  what  the  evi- 
dence showed. 

^*  is  claimed  that  the  damages  are  excessive.     Appellee 

^Wered  pain  and  lost  her  left  eye.    "The  damages  are  not 

^8^eat,  in  view  of  the  evidence,  as  to  induce  the  belief  that 

*«  jv^r^  acted  from  prejudice;  partiality  or  corruption." 

^^s  Court  would  not,  therefore,  upon  that  ground,  be  justi- 

^a  in  disturbing  the  judgment.    Lauter  v.  Duckworth^  19 

^pp.  535,  and  cases  cited. 

^  ^^onclusion,  counsel  for  appellant  contends  that  theevi- 

^^^  is  insufficient  to  support  the  verdict,  and  that  it  is  oon- 

.  ^  to  law.    While  the  testimony  of  some  of  the  witnesses 

.  ^^^^flicting,  there  is  evidence  to  support  the  verdict,  and, 

^^g  within  the  issues,  it  is  not  contrary  to  law. 
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Counsel  for  appellee  earnestly  argue  that  the  evidence  k 
not  in  the  record.  We  have,  for  the  consideration  of  this 
case,  treated  it  as  properly  presented.  We  find  no  error  for 
which  the  judgment  should  be  reversed. 

Judgment  affirmed. 


HiPEs  V.  Griner  et  al. 

[No.  8,976.    Filed  January  8,  1902.  ] 

Ck>8Td. — Former  SuU.— Vexation.  Wliere  a  former  action  for  same 
cause  was  dismissed  and  costs  remain  unpaid,  the  second  action 
will  be  deemed  to  be  vexations  until  the  inference  is  removed  by 
plaintiff,  the  slightest  countervailing  evidence  being  sufficient  to 
remove  the  presumption  of  vexation,    p.  16^. 

Same. — Former  Suit. — Stay  of  Proceedings, — ^Where  a  suit  is  brought 
in  which  the  costs  of  a  former  suit,  for  the  same  cause,  dismissed 
by  plaintiff,  remain  unpaid,  the  proper  practice  is  to  move  to  stay 
the  proceedings  until  the  costs  of  the  former  case  are  paid.    p.  16t, 

Same. — Former  Suit. — Plea  in  Abatement. — Practice. — A  plea  in  abate- 
ment by  defendant  because  of  tlie  non-payment  of-  cost^^  in  a 
former  suit  for  the  same  cause  will  be  regarded  as  a  motion  to 
stay  the  proceedings,    p.  162. 

From  Delaware  Circuit  Court ;  J.  G.  LeffleVj  Judge. 

Action  by  Andrew  J.  Griner  and  others  against  John 
Hipes.  From  a  j  udgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

J.  M.  BrowTiy  S.  H.  Brown^  R.  S.  Gregory^  A.  C.  Silver- 
burg  and  0.  J.  Lotz^  for  appellant. 

W,  A.  Brown  and  G.  H,  Koons^  for  appellees. 

Henley,  J. — This  action  was  originally  commenced  in 
the  circuit  court  of  Henry  county.  The  venue  was  changed 
to  the  Delaware  Circuit  Court.  The  complaint  consists  of 
three  paragraphs.  Two  of  these  paragraphs  were  filed 
while  the  case  was  pending  in  the  Henry  Circuit  Court,  and 
the  tihird  after  it  was  transferred  to  the  Delaware  Circuit 
Court.  The  first  paragraph  seeks  to  recover  the  possession 
of  real  estate  and  damages  for  its  detention.  The  second 
paragraph  seeks  to  have  declared  a  deed  absolute  on  its  face. 
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a  mortgage,  and  to  have  the  deed  made  bj  appellant  to  ane 
Evans  set  aside.  The  third  paragraph  is  substantially  the 
same  as  the  second,  except  that  the  facts  are  stated  more 
fully  and  extensively.  One  Herbert  H.  Evans  was  made  a 
defendant,  but  as  the  court  found  that  the  said  Evans  was 
an  innocent  purchaser  of  the  real  estate  from  said  appellant, 
the  title  in  him  could  not  be  devested,  and  a  personal  judg- 
ment only  was  rendered  against  the  appellant.  Appellant 
answered  by  general  denial.  There  was  a  trial,  and  at  the 
request  of  appellant  the  court  made  a  special  finding  of 
facts  and  stated  conclusions  of  law  thereon. 

Appellant's  assignment  of  errors  consists  of  eight  specifi- 
cations, only  three  of  which  counsel  for  appellant  have  dis- 
cussed. The  three  specifications  discussed  by  appellant's 
counsel  are  as  follows:  "(l)*  That  the  Henry  Circuit  Court 
erred  in  sustaining  the  demurrer  of  the  appellees,  Andrew 
J.  Griner  and  Marietta  Griner,  to  the  appellant's  plea  in 
abatement.  (2)  That  the  Henry  Circuit  Court  erred  in  en- 
tertaining the  demurrer  to  the  appellant's  plea  in  abate- 
ment, and  in  sustaining  the  same,  after  a  reply  had  been 
filed  to  such  plea  in  abatement.  (6)  That  the  Delaware  Cir- 
cuit Court  erred  in  each  the  first,  second,  third,  fourth  and 
fifth  conclusions  of  law,  upon  the  special  finding  of  facts." 

We  will  dispose  of  the  first  and  second  specifications  to- 
gether, as  they  present  the  same  question.  It  appears  by 
the  record  that  while  the  case  was  pending  in  the  Henry 
Circuit  Court,  appellant  filed  what  he  denominates  a  plea  in 
abatement,  in  which  it  is  made  to  appear  that  the  appellees 
had,  in  a  former  action  brought  to  recover  possession  of  the 
same  real  estate  and  to  recover  damages  for  the  detentiop 
thereof,  which  action  was  brought  in  the  Henry  Circuit 
Court  and  the  venue  thereof  changed  to  the  Wayne  Circuit 
Court,  dismissed  their  said  action,  and  a  judgment  was  ren- 
dered against  them  for  costs,  and  that  the  same  facts  are  set 
up  in  this  case  a«  were  set  up  in  the  case  dismissed  as  afore- 
said, and  said  action  was  between  the  same  parties  and  the 
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same  relief  was  asked  for;  and  appellant  asked  that  this  ac- 
tion be  stayed  until  the  costs  of  that  proceeding  should  be 
paid. 

The  rule  is,  in  this  State,  that  the  second  action  will  be 
deemed  to  be  vexatious  until  the  inference  shall  be  removed 
by  a  showing  on  the  part  of  the  plaintiff.  Harless  v.  Petty, 
98  Ind.  53;  Kitts  v.  Willson,  89  Ind.  95;  Eigenman  v. 
Eastin,  17  Ind.  App.  580;  Sellers  v.  Myers,  7  Ind.  App. 
148.  The  slightest  countervailing  evidence  is  sufficient  to 
remove  the  presumption  of  vexation.  Sellers  v.  Myers, 
supra.  The  proper  practice  is  to  iliove  to  stay  the  proceed- 
ings until  the  costs  of  the  former  case  are  paid.  Harless  v. 
Petty,  svpra;  Citizens'  St.  R.  Co.  v.  Shepherd  (Ind.  App.), 
62  N.  E.  300. 

What  appellant  calls  his  plea  in  abatement  must  be  re- 
garded as  a  motion  to  stay  the  proceedings.  Appellees  made 
a  showing  by  way  of  a  verified  statement  directed  to  appel- 
lant's motion  in  which  they  rebut  the  presumption  of  vexa- 
tion. Without  deciding  whether  the  record  presents  the 
question  attempted  to  be  raised  by  such  motion,  we  hold 
that  the  trial  court  did  not  abuse  its  discretion  in  refusing 
to  stay  the  proceedings  upon  the  showing  made  by  both 
parties. 

It  is  sufficient  to  say,  in  disposing  of  appellant^s  conten- 
tion that  the  trial  court  erred  in  the  first,  second,  third, 
fourth,  and  fifth  conclusions  of  law,  and  each  of  them,  that 
the  special  finding  of  facts  was  sufficient  upon  which  to  base 
the  conclusions  of  law  stated  bv  the  court,  and  we  do  not 
deem  it  necessary  to  set  out  here  the  special  finding  of  facta 
as  made  by  the  court.  A  proper  conclusion  was  reached  by 
the  trial  court,  and  the  record  presents  no  error  for  which 
a  reversal  can  be  granted. 

The  judgment  is  affirmed. 
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Cleveland,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Company  v.  Heine,  Administrator. 

[No.  8,846.    Filed  January  8,  1902.  ] 

Raiuioads. — Injury  cU  Crossing. — Signal  Bells. — Where  a  railroad 
conii)an7  maintained  signal  bells  at  a  crossing  for  the  purpose  of 
'warning  travelers  of  approaching  trains,  a  traveler  approaching 
the  crossing  had  the  right  to  presume  that  no  train  or  locomotive 
was  approaching  when  the  bells  did  not  ring,  bat  he  was  not 
thereby  excused  from  ascertaining  for  himself  whether  a  train  or 
locomotive  was  in  fact  approaching,    p.  167. 

Sasce. — Injury  at  Crossing. — Signal  Bells. — Where  in  an  action  against 
a  railroad  company  for  injuries  sustained  at  a  crossing  it  was 
shown  tliat  defendant  maintained  signal  bells  at  the  crossing 
which  did  not  ring  when  decedent  attempted  to  cross  the  tracks, 
such  failure  was  a  circumstance  to  be  considered  by  the  jury  in 
determining  the  ultimate  question  of  negligence,    p.  167. 

Same. — Injury  at  Crossing. — Verdict. — Special  Finding. — Where  plain- 
tiff's decedent  while  attempting  to  cross  three  parallel  railroad 
tracks  was  struck  by  a  car  on  the  third  track  and  killed,  an 
answer  to  an  interrogatory  that  there  was  no  evidence  that  after 
crossing  the  first  track  he  looked  or  listened  for  the  approach  of 
a  locomotive  or  train  is  an  admission  that  the  finding  in  the 
general  verdict  that  he  did  look  and  listen  had  no  evidence  to 
sustain  it.    pp.  167,  168. 

From  Boone' Circuit  Court;  B.  S.  Higgins^  Judge. 

Action  by  Hubert  E.  Heine,  administrator,  against  the 
Cleveland,  Cincinnati,  Chicago  and  St.  Louis  liailroad 
Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Reversed. 

J.  T.  Dye  and  L.  J.  Hackney^  for  appellant. 
0.  B.  JamesoTiy  F,  A,  Joss^  A.  J.  Shelby^  J.  Q.  AdamSy 
G.  B.  Estabrook  and  A,  P.  Hynes^  for  appellee. 

Robinson,  P.  J. — Suit  by  appellee  for  damages  for  the 
death  of  his  decedent.  Amended  complaint  in  ten  para- 
graphs, to  each  of  which  a  demurrer  was  overruled,  except 
the  fourth  and  eighth'  paragraphs,  to  which  demurrers  were 
STiatained.     Verdict  in  appellee's  favor;  also  answers  to  in- 
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terrogatories.     Appellant's  motion  for  judgment  non  ob- 
stante overruled,  and  judgment  on  the  verdict. 

The  following  facts  were  found  by  the  jury  in  answer  to 
interrogatories:  Appellant  had  three  tracks  at  the  Jifewman 
street  crossing.  Decedent  approached  the  tracks  from  the 
south,  and  went  upon  the  right  of  way  near  the  center  of 
the  street,  and  over  the  most  southerly  track,  riding  a  bi- 
cycle. There  were  cars  standing  upon  the  most  southerly 
track,  so  that  a  person  approaching  from  the  south  could  not 
see  a  locomotive  approaching  on  the  main  tracks  from  either 
direction,  and  on  the  west  side  these  cars  extended  two- 
thirds  of  the  way  over  the  sidewalk.  The  distance  between 
the  nortji  rail  of  the  most  southerly  track  and  the  south  rail 
of  the  most  northerly  track  is  twenty-six  and  two-tenths 
feet;  from  tlie  north  rail  of  the  most  southerly  and  the  south 
rail  of  the  track  next  north  of  it  is  twelve  and  nine-tenths 
feet;  from  the  center  of  the  most  southerly  track  to  the  cen- 
ter of  the  track  next  north  is  seventeen  and  six^enthe^eet; 
and  from  the  center  of  the  middle  track  to  the  center  of  the 
most  northerly  track,  thirteen  and  three-tenths  feet.  The 
three  tracks  were  parallel,  and  the  most  northerly  track  and 
the  one  south  of  it  extended  from  Xewman  street  westward, 
2,290  feet  or  mote.  Decedent  was  killed  at  6:20  p.  m. 
May  26,  by  being  struck  by  a  locomotive  from  the  west  on 
the  most  northerly  track.  The  locomotive  was  running 
backwards.  "No  bell  was  ringing,  and  no  watchman  was  on 
the  rear  end.  There  were  city  ordinances  in  force  prohibit- 
ing a  greater  s»peed  than  four  miles  an  hour,  also  the  nm- 
ning  backward  of  a  locomotive  without  a  watchman  on  the 
rear  end,  and  also  running  a  locomotive  in  the  city  without 
ringing  the  bell  while  the  same  was  moving.  Appellant  had 
established  and  operated,  for  more  than  a  year  previously, 
a  system  of  warning  bells  at  this  street  crossing  to  warn 
travelers  of  approaching  trains,  but  during  that  entire  day 
tliey  were  out  of  order  and  not  ringing,  and  did  not  ring  as 
the  locomotive    approached    the    crossing.     Decedent  dis- 
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moTintedfrom  his  bicycle  before  he  reached  the  place  where 
he  was  struck,  and  at  the  time  he  was  killed  was  in  full  pos- 
session of  all  his  faculties,  and  as  he  approached  Newman 
street  he  used  his  senses  of  sight  and  hearing,  and  acted  as 
an  ordinarily  prudent  man  would  under  the  circumstances 
and  conditions  surrounding  him  at  the  time.  Before  he 
went  upon  the  tracks  at  Newman  street  he  used  his  senses 
of  sight  and  hearing,  and  did  not  see  or  hear  anything  that 
warned  him  of  the  approaching  locomotive.  His  view  along 
the  main  tracks  was  obstructed  by  the  cars  on  the  south 
track  until  he  had  crossed  the  track.  He  knew  of  the  system 
of  warning  bells,  and  relied  on  the  fact  that  they  were  not 
ringing,  in  attempting  to  cross  tlie  track.  Decedent,  while 
exercising  his  senses  of  sight  and  hearing  as  an  ordinarily 
prudent  man  would  under  the  circumstances  in  which  he 
was  placed,  was  induced  to  enter  upon  the  tracks  by  reason 
of  the  warning  bells  not  sounding.  "Was  said  Trayford, 
while  acting  upon  such  inducement,  suddenly  and  unex- 
pectedly confronted  by  an  approaching  locomotive  of  the  de- 
fendant running  backward  at  a  speed  of  thirty  miles  an 
hour,  and  did  said  Trayford,  when  thus  confronted  bv  what 
he  believed  to  be  sudden  and  impending  peril,  use  his  senses 
of  sight  and  hearing,  and  act  as  an  ordinarily  prudent  man 
would  have  done  under  the  circumstances  surrounding  him? 
Ans.  Sense  and  hearing,  yes.  Speed  of  engine  not  so  fast." 
"On  the  26th  day  of  May,  1897,  at  the  time  of  the  collision 
of  defendant's  locomotive  with  Trayford,  could  not  one 
crossing  the  tracks  of  defendant  at  Newman  street  from  the 
south,  and  after  passing  the  most  southerly  of  the  tracks, 
and  becoming  free  from  obstructions  upon  it,  see  to  the 
westward,  free  from  obstruction,  an  approaching  locomotive 
at  any  point  west  of  Newman  street,  within  a  distance  of 
more  than  2,200  feet,  before  he  would  need  to  go  upon  the 
middle  track  or  north  track  of  the  defendant  at  said  cross- 
ing? Ans.  Yes."  "If  Trayford  crossed  the  defendant's 
track  from  the  south  side  thereof,  and  if  his  view  was  ob- 
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structed  by  cars  upon  the  most  southerly  track  while  he  was 
crossing  the  same,  could  he  not,  after  passing  such  obstruc- 
tion, have  looked  to  the  westward,  and  seen  the  defendant's 
locomotive  approaching,  before  he  went  upon  the  track 
upon  which  he  was  struck,  in  time  to  have  avoided  the  col- 
lision? Ans.  Yes,  had  he  not  depended  on  the  warning 
bells."  "If  you  answer  the  last  interrogatory  in  the  nega- 
tive, state  what  obstruction  or  circumstance  prevented  his 
looking  to  the  westward,  and  seeing  the  approaching  loco- 
motive after  passing  the  obstruction  upon  the  first  track, 
and  before  going  upon  the  track  upon  which  he  was  struck. 
Ans.  He  depended  on  warning  bells."  "Did  Trayford, 
after  crossing  the  most  southerly  of  defendant's  tracks,  if 
he  did  cross  the  same,  look  or  listen  toward  the  west  from 
Newman  street  to  see  or  hear  the  approach  of  a  locomotive 
or  train?  Ans.  !N'o  evidence."  "If  you  answer  the  last 
interrogatory  in  the  afiirmative,  state  at  what  distance  from 
the  north  line  of  the  south  track  he  was  looking  and  listen- 
ing.   Ans.    No  evidence." 

The  averments  of  the  complaint  that  appellant  was  negli- 
gent, and  that  appellee's  decedent  was  free  from  any  fault 
contributing  to  his  injury,  are  found  by  the  general  verdict 
in  appellee's  favor  to  be  true.  There  is  nothing  in  the  an- 
swers to  the  interrogatories  that  conflicts  with  the  finding 
of  the  general  verdict  that  appellant  was  negligent.  But  it 
is  insisted  by  counsel  for  appellant  that  the  facts  disclosed 
by  the  answer, require  the  court  to  rule,  as  a  matter  of  law, 
that  decedent  was  guilty  of  contributory  negligence. 

The  jury  found  that  appellant  had  established  and  op- 
erated, for  more  than  a  year  previous  to  the  time  in  ques- 
tion, a  system  of  warning  bells  at  this  crossing  to  warn 
travelers  of  approaching  trains.  No  legal  duty  rested  upon 
appellant  to  establish  and  maintain  such  bells,  but  as  it  in 
fact  had  done  so,  and  decedent  knew  of  the  bells,  he  had  the 
right  to  presume  they  would  ring  if  a  train  or  locomotive 
was  approaching  the  crossing;  and,  if  they  did  not  ring,  he 
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could  presume  that  the  way  was  clear.    Pennsylvania  Co.  v. 
Stegemeier,  118  Ind.  306,  10  Am.  St  136. 

Although  the  signal  belb  were  maintained  for  the  pur- 
pose of  warning  travelers,  which  fact  decedent  knew,  and 
although  decedent  had  the  right  to  presume  that  no  train 
or  locomotive  was  approaching,  because  the  signal  bells 
were  not  ringing,  yet  this  did  not  excuse  him  from  the  use 
of  his  senses  of  sight  and  hearing  to  ascertain  for  himself 
whether  a  train  or  locomotive  was,  in  fact,  approaching. 
The  failure  to  give  the  signals  raised  the  presumption  of 
safety,  but  such  failure  was  no  more  than  a  circumstance 
which  could  properly  be  taken  into  consideration  in  deter- 
mining the  ultimate  question  of  whether  he  did  exercise  the 
degree  of  care  required  or  not.  And,  in  determining 
whether  he  did  exercise  such  care,  his  conduct  at  the  time  is 
to  be  judged  in  the  light  of  such  presumption.  Cleveland, 
etc.y  R.  Co.  V.  Harrington,  131  Ind.  426;  Pennsylvania  Co. 
V.  Stegemeier,  118  Ind.  305;  Baltimore,  etc.,  R.  Co.  v. 
Conoyer,  149  Ind.  524;  Louisville,  etc.,  R.  Co.  v.  Williams, 
20  Ind.  App.  676.  So  that,  although  there  was  a  fail- 
ure to  give  the  signals,  he  was  still  required  to  look 
for  an  approaching  locomotive  if  by  looking  he  could 
have  seen  it,  and  he  was  required  to  listen  for  an  ap- 
proaching locomotive  if  by  listening  he  could  have 
heard  it,  and  his  failure  to  do  so  was  negligence.  And 
when  the  jury  say  that  after  he  had  passed  the  obstruction 
upon  the  most  southerly  track,  and  before  he  went  upon  the 
track  ui)on  which  he  was  struck,  he  could  have  looked  to  the 
westward  and  have  seen  the  locomotive  approaching  in  time 
to  have  avoided  the  collision,  had  he  not  depended  on  the 
warning  bells,  they  are  not  excusing  the  omission  of  the 
duty  resting  upon  decedent  to  look  for  a  train  or  locomotive 
before  going  upon  the  track.  The  duty  to  look  still  rested 
upon  him,  notwithstanding  the  signals  were  not  given,  and 
if  he  had  looked  he  could  have  seen  the  locomotive  in  time 
to  have  avoided  the  collision. 
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It  is  true,  the  jury  find  hj  the  general  verdict  that  de- 
cedent looked  and  listened  for  approaching  trains  or  locomo- 
tives before  passing  upon  the  track  where  he  was  killed,  but 
when  they  say  there  is  no  evidence  that  after  crossing  the 
most  southerly  track  he  looked  or  listened  toward  the  west 
from  Newman  street  to  see  or  hear  the  approach  of  a  loco- 
motive or  train,  they  are  admitting  that  their  finding  in  the 
general  verdict  that  ho  did  look  and  listen  has  no  evidence 
to  sustain  it. 

The  facts  in  the  case  at  bar  are  very  similar  to  those  in 
the  case  of  Chicago,  efc.y  R.  Co.  v.  Thomas^  155  Ind.  634. 
The  conclusion  reached  in  that  case  is  controlling  here,  and 
necessarily  requires  a  reversal  of  the  judgment  in  this  case. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lant's motion  for  judgment  on  answers  to  interrogatories. 


Smith,  Administrator,  v.  Husted  et  al. 

[No.  8,463.    Filed  Jannary  9,  1902.  ] 

Money  Paid. — Deed*. — Cormdnratum, — Mortgages. — Payment  by  Grantor. 
— ^Where  a  grantor  conveyed  real  estate  to  her  daughter  condi- 
tioned tliat  the  grantee  should  pay  as  a  consideration  therefor, 
after  the  death  of  grantor,  certain  si)ecified  amounts  to  g^rantor's 
children,  and  one-half  of  a  certain  mortgage  existing  on  the  real 
estate,  but  grantor  paid  the  mortgage  before  her  death,  it  will  be 
presumed,  in  the  absence  of  any 'showing  to  the  contrary,  that 
she  intended  that  the  grantee  should  be  released  from  the  pay- 
ment of  that  part  of  the  consideration. 

From  Ilamilton  Circuit  Court;  J.  F.  Neal,  Judge. 

Action  by  James  W.  Smith,  administrator,  against 
Edna  D.  Husted  and  others.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.     Affirmed. 

L  W.  Christian,  W.  S.  Christian  and  E.  E.  Cloe,  for 
appellant. 

J2.  P.  Neal,  T.  J.  Kane,  T.  E.  Kane  and  R.  K,  Kane, 
for  appellee. 
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Robinson,  P.  J. — The  only  question  presented  is  the  suf- 
ficiency of  appellant's  complaint  On  January  27,  1894, 
Elizabeth  Roberts  conveyed  by  deed,  for  $600  and  natural 
love  and  affection,  certain  described  lands  to  appellee 
Husted,  The  deed  contained  the  following  condition: 
**Thifl  deed  is  made  subject  to  the  payment  of  the  above  con- 
sideration after  my  death  as  follows :  To  my  daughter  Su- 
san Xeff  $200;  ta  my  daughter  Mary  A.  Carson  $200,  and 
to  the  children  of  my  deceased  daughter  Elizabeth  Stage 
$50  each,  being  $200,  and  to  one-half  of  a  mortgage  of  $400 
on  my  farm,  also,  to  pay  one-half  of  my  last  sickness  and 
burial  expenses  and  the  erection  of  a  monument  to  be 
erected  at  my  grave;  no  payment  to  be  made  on  any  of  the 
above  until  after  my  death,  and  to  the  children  of  my 
daughter  Elizabeth,  until  as  they  become  twenty-one  years 
old."  Appellee  Husted  accepted  the  deed,  had  the  same 
recorded,  and,  upon  the  death  of  Elizabeth  Roberts  on  the 
2nd  day  of  February,  1898,  took  possession  of  the  land,  and 
has  paid  all  the  charges  mentioned  in  the  deed,  except  the 
one-half  of  the  mortgage.  Tliis  mortgage  was  made  by 
Elizabeth  Roberts,  March  18,  1887,  to  one  Brown,  and  was 
due  five  years  after  date,  and  having  become  due  before  her 
death,  she,  on  the  4th  day  6i  January,  1898,  paid  the  same 
to  the  administrak)r  of  Brown,  deceased.  The  land  is 
averred  to  be  worth  $2,000.  Appellant  brings  this  action, 
asking  personal  judgment  and  that  the  amount  be  declared 
a  lien  on  the  land. 

Appellee  did  not  take  the  land  simply  subject  to  the  mort- 
gage, but  the  deed  recited  that  she  was  to  pay  one-half  the 
mortgage,  and  by  accepting  the  deed  she  assumed  that  pay- 
ment, and  had  the  mortgage  remained  unpaid  at  the  death 
of  the  grantor  a  personal  judgment  against  the  grantee 
might  have  been  authorized.  But  the  grantee  did  not  be- 
come liable  for  this  debt  at  th6  time  she  accepted  the  deed. 
She  was  to  make  no  payment  until  after  the  grantor's  death, 
and  at  that  time  there  was  no  mortgage  debts    It  had  been. 
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eo  far  as  shown  by  the  pleading^  voluntarily  paid  by  the 
grantor  herself.  She  certainly  had  the  right  to  release  the 
grantee  from  the  payment  of  a  part  of  the  consideration.  It 
was  her  own  money.  She  did  not  make  the  payment 
through  any  request  from  appellee.  It  is  not  shown  that 
there  was  any  fraud,  or  mistake.  The  pleading  does  not 
ehow  that  any  one  has  any  right  to  complain  of  the  act  of 
the  grantor  in  thus  diminishing  her  own  estate.  In  the  ab- 
sence of  some  showing  to  the  contrary,  the  presumption  is 
that  by  her  voluntary  payment  of  the  amount  the  grantor 
intended  that  the  grantee  should  be  released  from  the  pay- 
ment of  that  part  of  the  consideration;  and  if,  as  stated  in 
appellant's  brief,  the  grantee  was  the  grantor's  daughter, 
this  presumption  is  strengthened. 
Judgment  affirmed. 


Logan,  Administrator,  v.  Sills  et  al. 

[No.  8,983.    Filed  January  9,  1902.  ] 

WnJA. — Congtruction, — Estate. — ^Where  by  the  terms  of  his  will  a 
testator  gare  to  his  wife  "the  full  one-half  of  all"  his  property 
"to  be  used  and  ex];)ended  by  her  in  any  way  she  may  see  proper, 
bnt  at  her  death  the  unused  portion  of  her  property  is  to  be 
divided  equally  between  her  collateral  kindred  and  my  collateral 
kindred,"  etc.,  the  wife  took  a  fee  simple  estate. 

From  Marshall  Circuit  Court;  A.  C.  Caproriy  Judge. 

Petition  by  John  Sills  and  others  for  the  distribution 
of  the  estate  of  Rachel  Sills,  deceased.  From  a  judg- 
ment in  favor  of  petitioners,  Harley  A.  Logan,  adminis- 
trator, appeals.     Reversed. 

S.  Parker^  for  appellant. 

C.  P.  Drummond,  J.  A.  Skunk  and  F.  W.  Boss^  for  ap- 
pellees. , 

Black,  J. — After  a  direction  for  tJie  payment  of  his 
idebts,  the  dispositive  portions  of  the  will  of  Samuel  Sills, 
ideceased,  probated  October  21,  1871,  were  as  follows:   "(2) 
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I  give  and  bequeath  to  my  beloved  wife,  Rachel,  the  full 
one-half  of  all  my  property,  both  real  and  personal,  of  every 
kind  and  description,  subject  to  the  payment  of  one-half  of 
my  debts  and  funeral  expenses  and  expenses  of  administra- 
tion, to  be  used  and  expended  by  her  in  any  way  she  may  see 
proper;  but  at  her  death  the  unused  portion  of  her  property 
is  to  be  divided  equally  between  her  collateral  kindred  and 
my  collateral  kindred,  the  kin  T)f  each  to  receive  one-half, 
those  nearest  of  kin  to  take  in  preference  to  those  remote. 
(3)  I  give  and  bequeath  to  my  adopted  daughter,  Laura 
Samuels,  usually  known  as  Laura  Sills,  the  other  full  one- 
half  of  all  my  estate,  both  real  and  personal,  of  every  kind 
and  description,  subject  only  to  one-half  of  the  debts  and 
expenses  of  administration  and  of  my  illness;  to  her,  her 
heirs  and  assigns,  absolutely,  and  in  her  own  right  forever/* 
The  property  of  the  testator,  real  and  personal,  having  been 
partitioned  and  divided  between  Rachel  and  Laura,  as  di- 
rected by  the  will,  Rachel  died  in  1898,  having  survived  the 
testator  more  than  twenty-six  years  and  not  having  married 
again,  and  the  appellant  as  the  administrator  of  her  estate, 
sold,  under  order  of  court,  certain  real  estate  held  by  her 
by  virtue  of  the  will  of  her  deceased  husband,  and  after 
paying  a  mortgage  and  taxes  on  the  land,  had  in  his  hands 
$4,490.92.  There  were  debts  of  Rachel  other  than  the 
mortgage  and  taxes,  which  the  personal  property  left  by  her 
was  not  suflScdent  to  pav,  the  deficit  being  $600.  The  testa- 
tor did  not  leave  a  father  or  mother  or  children  or  adopted 
children,  except  Laura  Samuels;  Rachel  did  not  leave  a 
father  or  mother  or  children  or  adopted  children;  but  there 
are  surviving  collateral  kindred  of  each  of  them.  The  ad- 
ministrator contends  that  the  widow,  Rachel,  took  under  the 
will  a  fee  simple  estate  in  the  land  from  which  the  fund  in 
his  hands  was  derived,  and  that  her  collateral  heirs  are  en- 
titled  to  the  whole  thereof  after  payment  of  her  debts.  The 
court  below,  upon  these  facts,  decided,  against  the  claim  of 
the  administrator,  in  favor  of  the  appellees,  that  Rachel 
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held  only  a  life  estate  in  the  real  estate  of  the  testator,  and 
that  her*  nearest  collateral  heirs  are  entitled  to  one-half  the 
proceeds  thereof  on  distribution  of  the  estate,  and  found 
that  the  appellees,  as  nearest  collateral  heirs  of  the  testator, 
were  entitled  to  one-half  of  the  proceeds  of  the  real  estate, 
on  distribution ;  and  ordered  the  administrator,  after  paying 
from'  the  fund  the  costs  of  the  sale  and  the  administrator's 
fees  therefor,  to  pay  the  appellees  one-half  the  proceeds  of 
the  real  estate.  We  are  to  determine  whether  or  not  the 
court  below  properly  construed  the  testamentary  disposition 
of  the  real  estate  received  by  the  widow. 

We  must  seek  the  intention  of  the  testator,  not  repug- 
nant to  the  rules  of  law,  in  the  language  of  the  clause  relat- 
ing to  the  property  in  question,  considered  in  oonneetion 
with  all  other  pertinent  provisions  of  the  will  and  any  shown 
circumstances  of  the  testator  explanatory  of  his  real  mean- 
ing, expressed  or  implied  in  the  terms  of  the  will. 

There  does  not  seem  to  be  any  extraneous  circumstance 
or  any  language  of  the  will  antagonistic  to  a  purpose  to  give 
a  fee  simple  to  the  wife,  if  the  dispositive  pro\'ision  of  the 
second  item  is  susceptible  of  being  so  construed  without  in- 
consistency with  the  rules  of  construction  applicable  to 
wills.  The  common  law  rule,  that  a  devise  of  lands  gen- 
erally and  without  words  designating  the  estate  devised  car- 
ries only  a  life  estate,  can  not,  in  this  State,  prevail  against 
the  intention  of  the  testator,  denoted  by  the  terms  of  the 
will,  to  devise  his  entire  interest;  and  the  courts  are  easily- 
satisfied  that  an  estate  of  inheritance  was  intended,  and  will 
adopt  any  plausible  excuse  for  rescuing  a  particular  case 
from  the  operation  of  that  rule  against  the  testator's  inten- 
tion. Boy  V.  Boire,  90  Ind.  54;  Korf  v.  Gerichs,  145  Ind. 
134;  Boss  v.  Ross,  135  Ind.  367;  Bogers  v.  W inkles plecky 
143  Ind.  373;  Muhane  v.  Eudcy  146  Ind.  476. 

We  do  no^  attach  as  much  importance  as  do  counsel  for 
the  appellant  to  the  use  of  the  word  "her"  in  the  phrase 
"the  unused  portion  of  her  property."    This  may  be  a  mode 
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of  expression  intended  by  the  testator  merely  to  designate 
the  property  disposed  of  to  his  wife,  as  distinguished  from 
the  other  half  of  his  estate,  disposed  of  in  the  third  item  to 
his  adopted  daughter;  at  least,  it  can  not  positively  be  said 
to  have  been  initended  to  designate,  or  to  assist  in  designat- 
ing, the  nature  and  extent  of  the  estate  given  to  the  widow 
as  being  an  estate  in  fee  simple.  We  are  not  compelled  to 
resort  to  so  uncertain  an  indication  of  intention.  When  an 
estate  in  fee  is  clearly  conferred  by  the  terms  of  a  will,  ex- 
pressly or  impliedly,  it  can  not  be  reduced  to  a  life  estate 
by  subsequent  language  in  the  will  not  clearly  and  de- 
cisively so  cutting  down  the  absolute  estate  previously  con- 
ferred.   Ross  V.  RosSf  supra;  Mulvane  v.  Rude,  supra, 

A  devise  of  an  estate  generally  or  indefinitely,  with  a 
power  of  disposition  over  it,  carries  a  fee.  4  Kent  Com. 
319;  Dunning  v.  Vandusenj  47  Ind.  423,  17  Am.  Rep.  709. 

In  Mulvane  v.  Rude,  146  Ind.  476,  it  is  said  to  be  estab- 
lished law  that,  where  an  estate  is  given  to  a  person  gen- 
erally or  indefinitely,  with  a  power  of  disposition,  it  carries 
a  fee,  and  any  limitation  over  is  void  for  repugnancy.  See, 
also.  Rush  V.  Zuck,  147  Ind.  388,  394. 

In  Cameron  v.  Parish,  155  Ind.  329,  336,  it  is  said  to  be 
a  well  established  rule  that,  where  an  estate  is  given  by  will 
generally  and  indefinitely  to  a  person,  with  full  power  of 
disposition,  in  the  absence  of  an  express  mention  in  the  will 
to  show  tha/t  the  estate  given  is  limited  to  the  life  of  the 
donee,  it  must  be  held  that  such  devise  carries  the  fee  sim- 
ple, and  that  any  limitation  over  is  inoperative  and  void  by 
reason  of  its  being  repugnant  to  the  principal  devise.  See, 
also,  Hammond  v.  Croxton  (Ind.  App.),  61  N.  E.  596 ;  Ben- 
ninghoff  v.  Evangelical  Assn,,  post,  374. 

In  the  will  before  us,  the  unqualified  authority  to  dispose 
of  the  estate  is  not  only  implied  in  the  attempted  gift  over 
of  what  should  remain  unused,  but  is  expressly  and  directly 
and  very  fully  given;  and  there  are  no  words  indicating  an 
intent  of  the  testator  to  give  his  widow  a  smaller  estate  than 
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that  given  in  the  former  portion  of  the  second  item  of  the 
will,  though  the  testator  directed  how,  at  her  death,  the  por- 
tion unused  by  her  should  be  divided. 
Judgment  reversed. 


Thrall  et  al.  v.  Gtosnell  et  al. 

[No.  8,987.    Filed  Jannaiy  9,  1902.  ] 

Highways. — Petition  to  Establish. — Jurisdiction  of  County  Comfmssion- 
en.— In  proceedings  to  establish  a  highway,  under  §6742  Bums 
1901,  the  board  of  commissioners  has  no  jurisdiction  unless  the 
petition  is  signed  by  at  least  twelve  freeholders  of  the  county, 
six  of  whom  reside  in  the  immediate  neighborhood  of  the  proposed 
highway,    p.  176. 

Same. — Petition  to  Establish  Highway. — Amendment. — Tlie  board  of 
county  commissioners  has  power  to  allow  amendments  to  i)etition8 
to  locate  a  highway,    p.  176. 

Pleadinq. — Amendment  of  Answer. — Courts  are  more  liberal  in  per- 
mitting amendments  to  answers  than  to  complaints,    p.  176, 

Same. — Complaint. — Amendment. — ^One  test  by  which  to  detormine 
whether  or  not  a  new  cause  of  action  is  alleged  by  an  amended 
complaint  is  to  inquire  whether  the  same  evidence  would  support 
the  original  and  amended  complaint,    p.  177. 

Highways. — Location  of. — Amendment  of  Petition. — Where  the  petition 
for  the  location  of  a  highway  was  filed  after  due  notice  as  required 
by  statute,  and  subsequently  an  amended  petition  was  filed  ma- 
terially clianging  the  length  of  the  proposed  highway,  no  new 
notice  being  given,  the  board  of  commissioners  had  no  jurisdiction 
to  determine  the  matters  set  forth  in  the  amended  petition, 
since  such  amended  petition  was  equivalent  to  a  new  proceeding. 
pp.  177,  178. 

From  Rush  Circuit  Court ;  Douglas  Morris,  Judge. 

Petition  by  Perry  Gosnell  and  others  for  the  establish- 
ment of  a  highway.  From  a  judgment  for  petitioners, 
defendants  appeal.     Reversed. 

C.  W.  3fahin,  B,  A.  Wilkins,  W.  H,  Martin  and  J".  D. 
Megee,  for  appellants. 

B.  L*  Smith,  C.  Cambern  and  D.  L.  Smith,  for  appellees. 

EoBY,  J. — Appellees  filed  a  petition  for  the  location  of  a 
public  highway  and  the  board  of  commissioners  of  Rush 
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county,  at  its  September  term  1899,  found  that  notice 
thereof  had  been  given;  that  the  petition,  was  signed  by 
twelve  freeholders,  six  of  whom  resided  in  the  immediate 
neighborhood  of  the  proposed  highway,  and  it  thereupon  ap- 
pointed viewers  in  accordance  with  the  statute,  with  direc- 
tions to  report'  at  the  October  term.  At  that  term  the  view- 
ers reported  that  the  proposed  highway  would  be  of  public 
utility  and  that  they  had  viewed  and  laid  the  same  out  as  in 
the  petition  described.  Remonstrances  were  separately 
filed  by  seven  interested  parties,  in  which  the  public  utility 
of  the  proposed  highway  was  denied  and  dam*ages  on  ac- 
count of  its  location  demanded.  Reviewers  were  thereupon 
appointed  with  directions  to  report  at  the  November  term. 
On  the  second  day  of  that  term  and  before  the  reviewers' 
report  had  been  filed  the  petitioners  asked  leave  to  amend 
their  petition,  upon  which  the  d^endant  moved  "to  dis- 
miss the  amended  petition  for  the  reasons  (1)  that  it  is  not 
signed  by  the  requisite  number  of  freeholders,  and  (2)  be- 
cause no  notice  was  given  of  its  presentation."  This  motion 
was  overruled,  leave  given  to  amend,  and  an  amended  peti- 
tion filed  which  differed  from  the  original  in  that  the  pro^ 
posed  highway  was  reduced  in  length  from  two  and  one-half 
miles  to  one  and  three-fourths  miles.  It  was  signed  "Smith, 
Cambem  and  Smith  for  petitioners."  No  individual  peti- 
tioner subscribing  his  name  thereto.  Thereupon  the  re- 
viewers previously  appointed  by  the  board  filed  their  report 
which  was  "accepted"  and  a  new  set  of  viewers  appointed 
with  directions  to  lay  out  and  report  upon  the  public  utility 
of  the  proposed  highway.  This  report  was  afterward  made 
in  favor  of  the  improvement  as  in  the  first  instance,  and 
the  road  was  ordered  opened  upon  the  payment  of  damages 
as  assessed  by  the  reviewers.  From  such  judgment  the 
appellants  herein  appealed  to  the  circuit  court  where  the 
motion  to  dismiss  was  renewed  and  overruled.  The  correct- 
ness of  this  ruling  presents  the  first  question  for  the  con- 
sideration of  this  court. 
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There  seems  to  be  some  disagreement  among  the  author- 
ities as  to  whetiier  it  must  appear  upon  the  face  of  a  petition 
for  the  location  of  a  public  highway  that  twelve  of  the  per- 
sons whose  names  are  subscribed  thereto  are  freeholders 
of  the  county  and  that  six  of  them  reside  in  the  immediate 
neighborhood  of  the  proposed  highway.  The  affirmative 
of  the  proposition  is  declared  in  the  following  cases:  Cona- 
way  V.  Aschermariy  94  Ind.  187;  Early  v.  Hamilton,  75 
Ind.  376;  Watson  v.  Crowsore,  93  Ind.  220.  The  negative, 
in  Brown  v.  McCord,  20  Ind.  270;  Washington  Ice  Co.  y. 
Lay,  103  Ind.  48,  52;  Huff  v.  City  of  Lafayette,  108  Ind. 
14;  Head  v.  Doehleman,  148  Ind.  145.  But  the  cases  are 
all  agreed  that  unless  such  facts  are  established  the  board 
has  no  jurisdiction.  Little  v.  Thompson,  24  Ind.  146; 
Irwin  V.  Armuth,  129  Ind.  340;  Forsyth  v.  Wilcox,  143 
Ind.  144;  Head  v.  Doehleman,  supra. 

The  reason  for  the  statutory  provision,  §6742  Bums 
1901,  §5015  Homer  1901,  is  that  in  its  absence  the  machin- 
ery of  the  law  might  be  set  in  motion  by  persons  having  no 
interest  in  the  subjectrmatter  of  the  proceeding,  and  unaf- 
fected by  the  proposed  improvement,  thereby  putting  inter- 
ested land  owners  to  the  expense  of  useless  litigation  or  of 
making  undesired  improvements.  Conaway  v.  Aschermany 
supra. 

The  power  to  allow  amendments  to  petitions  in  highway 
cases  is  well  established.  Hedrich  v.  Hedrich,  55  Ind.  78; 
Bums  V.  Simmons,  101  Ind.  557;  McKeen  v.  Porter,  134 
Ind.  483;  Bronnenhurg  v.  O'Bryant,  139  Ind.  17.  The 
exercise  of  such  power  is  not  unlimited  but  is  subject  to 
review.  Burns  v.  Simmons,  supra.  The  courts  exercise 
greater  liberality  in  allowing  the  defendant  to  amend  his 
answer  than  in  permitting  the  plaintiff  to  amend  his  com- 
plaint, for  the  reason  that  the  plaintiff  may  dismiss  and  com- 
mence another  action  while  the  defendant  would  in  many 
cases,  by  the  refusal  of  an  amendment,  forever  lose  his 
defense.     Garrison  v.  Goodale,  23  Ore.  307,  31  Pac.  709; 
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Tlwm  V.  Sniith,  71  Wis.  18,  24,  36  N.  W.  707;  Brown  v. 
Bosworth,  62  Wis.  542,  22  N.  W.  521;  Oarvin  v.  Dawson, 
13  S.  &  R  (Pa.)  246,  248. 

An  amendment  which  changes  the  nature  of  a  cause  of 
action  is  not  allowable  after  the  trial  has  been  concluded. 
Levy  V.  Chittendeny  120  Ind.  37,  41;  Proctor  v.  Owens,  18 
Ind.  21,  81  Am.  Dec.  341.  One  test  by  which  to  determine 
if  a  new  cause  of  action  is  alleged  is  to  inquire  if  the  aame 
evidence  would  support  both  the  original  and  amended  com- 
plaints. Ohio,  etc.,  R.  Co.  v.  SeJhy,  47  Ind.  471,  497,  17 
Am.  Rep.  719;  Levy  v.  Chittenden,  supra. 

When  the  so  called  amended  petition  was  filed  in  this 
case,  the  petitioners  had  hiad  a  finding  in  their  favor  by  the 
original  viewers,  and  reviewers  appointed  on  the  applica- 
tion of  the  defendants  were  presumably  ready  to  return  a 
second  report.  The  machinery  of  the  law  bad  been  put  in 
motion*  and  the  petitioners  were  either  entitled  to  the  estab- 
lishment of  the  highway  as  asked  or  to  nothing.  The  cause 
of  action  was  wholly  changed  by  the  amendment.  Evidence 
sufficient  to  justify  the  establishment  of  the  one  highway 
might  be  wholly  insufficient  as  to  the  other.  The  board  of 
commissioaiers  recognized  this  fact  and  treated  the  amended 
petition  as  an  original  one  appointing  viewers  thereon  to 
report  upon  the  public  utility,  and  to  lay  out  and  describe 
the  proposed  highway.  The  trouble  with  this  was  that  no 
notice  had  been  given  by  means  of  which  persons  interested 
in  the  last  described  road  could  determine  what,  if  any, 
action  they  desired  to  take  in  opposing  or  assenting  to  the 
proceeding.  Assuming  that  the  amended  petition  was  signed 
by  the  attorneys  of  the  petitioners,  and  for  them  as 
was  no  doubt  the  case,  it  does  not  follow  that  six  of  the  free- 
holders included  among  them  were  residents  of  the  immedi- 
ate neighborhood  of  the  last  described  highway.  The  board 
could  not  adjudica)te  this  question  because  no  notice  had 
been  given  bringing  interested  parties  into  court,  and  it  fol- 
lows that  the  motion  to  dismiss  should  have  been  sustained. 

Vol.  28—12 
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The  law  is  rightly  liberal  in  allowing  amendments,  but 
there  is  a  limit  beyond  which  it  is  unsafe  to  go.  The  peti- 
tioners might  have  dismissed  the  proceeding  and  instituted 
a  new  one  at  trifling  cost  and  small  delay.  !N'o  necessity  ex- 
isted for  the  attempt  to  substitute  one  cause  of  action  for 
another  and  there  is  therefore  no  harshness  in  the  dispo- 
sition made  of  the  case. 

Judgment  reversed,  cause  remanded  with  instructions  to 
sustain  motion  to  dismiss. 
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[No.  4,047.    Filed  January  10,  1902.] 

Pleading. — Carrying  Demurrer  to  Answer  Back  to  Complaint. — ^A  de- 
murrer to  an  answer  reaches  back  to  the  complaint  whether  the 
complaint  is  objected  to  or  not,  and  must  be  sustained,  not  to  the 
answer,  but  to  the  complaint,  if  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,    p,  181. 

Appeal  Ain>  Error. — Assignment  of  Error. — Failure  to  Carry  Demurrer 
to  Answer  Back  to  Complaint. — ^An  assignment  that  the  court  erred 
in  not  carrying  plaintiff's  demurrer  to  defendant's  answer  back 
to  the  complaint,  and  sustaining  same  to  the  complaint,  is  suf- 
ficient to  present  the  question  on  appeal  as  to  whether  the  com- 
plaint states  a  cause  of  action,    pp.  181,  182. 

Descent  and  Distribution. — Action  hy  Heir  for  Debt  Due  Ancestor. — 
In  an  action  by  an  heir  to  recover  a  debt  due  the  ancestor  it  is 
necessary  to  allege  and  prove  that  the  debts  of  the  ancestor  have 
been  x)aid,  and  the  estate  settled,  or  that  no  letters  of  administra- 
tion liave  been  granted,    p.  183. 

Same. — Action  by  Heir  for  Debt  Due  Ancestor. — Complaint. — Debts  of 
Ancestor. — An  averment  in  a  complaint  in  an  action  by  an  heir  to 
recover  a  debt  due  the  ancestor  that  the  ancestor  died  leaving  no 
debts  is  insufficient,  since  a  debt  may  occur  after  the  death  of  the 
ancestor,    p.  183. 

Same. — Action  by  Heir  for  Debt  Due  Ancestor. — Complaint. — A  com- 
plaint by  an  heir  for  the  conversion  of  property  bequeathed  to  his 
ancestor  which  fails  to  show  that  the  ancestor  ever  acquired  a  vested 
estate  in  the  property  bequeathed  is  insufficient,    pp.  183,  I84. 

From  Gibson  Circuit  Court ;  0.  M.  Welborriy  Judge. 

Action  by  Paul  8.  Brownlee  and  others  against  John 
B.  Hall  for  damages  for  the  conversion  of  a  legacy.  From 
a  judgment  for  plaintiffs,  defendant  appeals.    Reversed, 


NOVEMBER  TERM,  1901— Vol.  28.  179 

Hall  v.  Brownlee. 

C.  A.  Buskirk  and  J*.  W,  Brady ^  for  appellant. 

A,  P.  7\/7meAam  and  G.  M.  McRoberts,  for  appellees. 

CoMSTOCK,  C.  J. — ^The  complaint  is  in  one  paragraph. 
Its  material  averments  are  as  follows:  That  one  Samuel 
Hall  departed  this  life,  testate,  at  Gibson  county,  Ind.,  in 
May,  1862;  and  by  his  last  will  bequeathed  to  his  son  Wal- 
ter M.  Hall  $3,000  in  bonds  on  Vanderburg  county,  worth 
their  face  value  and  bearing  6  per  cent,  interest  per  annum ; 
that,  by  the  further  terms  of  said  will,  said  bonds  were  to 
be  held  by  the  defendant  John  B.  Hall,  another  son  of  the 
testator,  in  trust,  for  Walter,  and  at  the  death  of  Walter, 
in  the  event  of  his  death  without  issue,  the  principal  of 
said  bonds  was  to  be  paid  to  the  children  of  Catherine  Hall 
by  William  P.  Hall,  another  son  of  the  testator  theretofore 
deceased;  that,  further,  by  the  terms  of  said  will,  there  was 
to  be  paid  to  the  said  children  of  Catherine  and  William  P. 
Hall,  one-half  of  the  yearly  interest  on  said  bonds,  amount- 
ing to  $90  a  year;  that  the  children  of  Catherine  Hall  by 
William  P.  Hall,  above  referred  to,  were  Sally  G.  Hall, 
Maria  Hall,  and  Samuel  Hall,  Jr.;  that  said  Samuel  Hall, 
Jr.,  died*  on  the  —  day  of  October,  1869,  leaving  no  wife, 
child,  or  debts,  and  leaving,  as  his  heirs  and  only  heirs  at 
law,  his  mother,  the  said  Catherine  Hall,  and  his  two  sis- 
ters, the  said  Sally  G.  and  Maria  Hall ;  that  afterward  said 
Sally  G.  Hall  intermarried  with  the  plaintiff  Charles 
Brownlee,  and  departed  this  life  on  the  —  day  of  May, 
1879,  leaving,  as  her  heirs  and  only  heirs  at  law,  her  said 
husband,  and  the  plaintiffs,  Paul  and  Theresa  Brownlee, 
her  children;  that  afterward  said  Maria  Hall  intermarried 
with  the  plaintiff  Charles  Brownlee,  and  departed  this  life 
on  the  —  day  of  May  1887,  leaving  as  her  heirs  and  only 
heirs  at  law,  her  said  husband  and  one  child,  the  plaintiff 
Cornelia;  that  neither  said  Sally  (Hall)  Brownlee  nor  said 
Maria  (Hall)  Brownlee,  left  any  debts  at  her  death,  and 
that  no  administration  was  had  on  the  estate  of  either  of 
them;  that  the  said  Walter  M.  Hall  was  never  married,  and 
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died,  inteetate,  at  Gibson  county,  Indiana,  on  the  3  let  day 
of  May,  1897.  The  will  of  Samuel  Hall  is  made  a  part  of 
the  complaint  by  exhibit. 

The  defendant  answered  by  general  denial  and  affirma- 
tively in  three  other  paragraphs.  Demurrers  of  the  ap- 
pellee to  the  second,  third  and  fourth  paragraphs  of  answer 
were  sustained  for  want  of  sufficient  facts.  This  put  the 
case  at  issue.  A  fifth  paragraph  of  answer  was  afterward 
filed,  but  no  question  is  presented  thereon  upon  this  appeal 
A  trial  by  the  court  resulted  in  a  judgment  in  favor  of 
appellees  for  $3,430  and  costs.  The  first,  second,  and  third 
specifications  of  error  challenge  the  correctness  of  the 
court's  ruling  in  sustaining,  respectively,  the  demurrers  to 
each  of  the  second,  third,  and  fourth  paragraphs  of  answer. 
The  fourth  is  that  "the  court  erred  in  not  carrying  plain- 
tiff's demurrer  to  each  separately  of  the  second,  third,  and- 
fourth  paragraphs  of  the  defendant's  answer  back  to  the 
amended  complaint,  and  sustaining  the  same  to  said  amend- 
ed complaint." 

Counsel  for  appellant  argue  first  the  fourth  specification 
of  error,  and  insist  that  the  demurrers  should  have  been  car- 
ried back  and  sustained  to  the  complaint,  which  it  is  claimed 
failed  to  state  facts  sufficient  to  constitute  a  cause  of  action. 

Counsel  for  appellees  contend  that  this  is  not  a  proper 
assignment  of  error  under  §346  Burns  1901,  §343  R.  S. 
1881,  which  provides:  "Where  any  of  the  matters  enu- 
merated in  section  eighty-five  [§339  R  S.  1881,  §342  Bums 
1901]  do  not  appear  upon  the  face  of  the  complaint,  the 
objection  (except  f oi  misjoinder  of  causes)  may  be  taken  by 
answer.  If  no  such  objection  is  taken,  either  by  demurrer 
or  answer,  the  defendant  shall  be  deemed  to  have  waived 
the  same,  except  only  the  objection  to  the  jurisdiction  of 
the  court  over  the  subject  of  the  action,  and  except  the 
objection  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action:  Provided,  however,  That 
the  objection  that  the  action  was  brought  in  the  wrong 
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eonntj,  if  not  taken  by  answer  or  demurrer,  shall  be 
deemed  to  have  been  waived." 

Counsel  insist  that  an  assignment  under  this  section  of 
the  ^tatufte  is  required  to  conform  strictly  to  its  provisions, 
and  that  the  specification  in  question  does  not  so  conform. 
In  support  of  this  claim,  the  case  of  Oalvin  v.  Britton,  151 
Ind.  1,  is  cited.  In  that  case  the  assignment  is  that  the 
amended  petition  of  the  administratrix  does  not  state  facts 
sufficient  to  entitle  her  to  the  relief  prayed.  The  Supreme 
Court  held  that  the  assignment  did  not  respond  to  the  re- 
quirements of  the  exceptions  provided  for  by  §346  (343), 
supray  and  that  where  a  complaint  is  challenged  for  the  first 
time  in  the  Supreme  Court  on  the  ground  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  the  as- 
signment of  error  will  be  required  to  conform  strictly  to  its 
provisions.  The  rule  thus  laid  down  clearly  applied  to  the 
assignment  then  under  consideration.  The  objection  to  the 
complaint  attempted  to  be  raised  by  appellant  is  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  A 
failure  to  demur  to  the  complaint  does  not,  under  the  stat- 
ute, waive  that  objection.  §346  Bums  1901,  343  R  S. 
1881,  supra.  The  rule  is  founded  upon  the  ground  that  one 
who  has  no  cause  of  action  is  not  entitled  to  judgment 

A  demurrer  to  an  answer  reaches  back  to  the  complaint 
whether  the  complaint  is  objected  to  or  not,  and  must  be 
sustained,  not  to  the  answer,  but  to  the  complaint,  if  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 
Woollen  Trial  Proc.  §1708,  and  cases  cited.  The  rule  must 
be  regarded  as  settled  under  our  practice. 

As  to  the  form  of  the  fourth  specification,  we  are  of  the 
opinion  that  it  must,  under  Stockwell  v.  State  ex  rel.,  101 
Ind.  1,  be  held  to  be  sufficient.  In  the  opinion  in  that  case 
it  is  said,  at  page  16:  "One  of  the  assignments  of  error  by 
this  appellant  is  that  the  court  below  erred  in  sustaining  the 
demurrer  to  the  third  paragraph  of  answer.  This  assign- 
ment  brings  in  question  the  sufficiency  of  that  paragraph  of 
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!       ♦  answer,  and  requires  an  examination  of  it,  but  it  does  not  re- 

quire an  examinatioti  of  the  complaint,  or  call  in  question  its 
sufficiency.  The  statute  requires  tliat  the  errors  relied  upon 
shall  be  specifically  assigned.  §655  R.  S.  1881.  That  the 
assignment  of  errors  must  be  specific  and  definite,  and  that 

,  the  questions  to  be  considered  here  will  be  limited  by  the 

assignment,  has  been  many  times  ruled  by  this  court.    Kim- 

:  ball  V.  Sloss,  7  Ind.  589;   King  v.  WilJcinSy  10  Ind.  216; 

Ruffivg  V.  Tilton,  12  Ind.  259;  McCallister  v.  Mount,  73 
Ind.  559;  Board,  etc.,  v.  Byrne,  67  Ind.  21;  Williams  v. 
Riley,  88  Ind.  290.  It  is  very  clear  that  the  complaint  can 
not  be  examined,  or  passed  upon,  under  this  assignment  of 
error.  To  make  the  question  which  this  appellant  seeks  to 
make,  he  should  have  assigned  as  error,  that  the  court  below 
erred  in  not  carrying  the  demurrer  back,  and  sustaining  it, 
to  the  complaint." 

Counsel  for  appellees,  while  conceding  that  a  demurrer  to 
an  answer  reaches  back  and  tests  the  complaint,  maintain 
that  this  is  not  with  the  same  strictness  that  a  demurrer  pri- 
marily directed  to  the  complaint  would  be  considered;  quot- 
ing from  Mcintosh  V.  Zarhig,  150  Ind.  301,  at  p.  312: 
"The  right  to  carry  the  demurrer  back  to  and  sustain  it  to 
;the  complaint  depends  entirely  on  whether  the  facts  stated 
in  the  answer  as  an  objection  to  the  complaint,  and  admitted 
by  the  plaintiff's  demurrer  to  said  answer,  can  be  considered 
as  a  part  of  the  facts  on  which  the  complaint  rests.'* 

It  is  insisted  that  the  facts  stated  in  the  defendant's  an- 
swer were  not  a  part  of  the  facts  on  which  the  complaint 
rests,  and  can  not  therefore  be  considered,  and  that  the  lower 
court  did  not  err  in  sustaining  the  demurrer  to  the  answer 
to  the  complaint.  The  quotation  from  the  opinion  in  Mcin- 
tosh V.  Zaring,  supra,  is  applicable  to  cases  where  the 
ground  for  tlie  demurrer  is  not  apparent  upon  the  face  of 
the  complaint.  In  such  cases  the  objection  (except  for  mis- 
joinder of  causes)  may  be  taken  by  answer.  §346  Burns 
1901.  In  the  case  before  us,  the  defects  objected  to  are  ap- 
parent on  the  face  of  the  complaint. 
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This  brings  us  to  the  consideration  of  the  sufficiency  of 
the  complaint.  Plaintiffs  sue  as  the  only  heirs  at  law  of 
Sally  G.  (Hall)  Brownlee,  Mafia  (Hall)  Brownlee  and  Sam- 
uel Hall,  Jr.,  all  deceased,  who  wer^  the  children  of  Cath- 
erine Hall  by  William  P.  Hall  mentioned  in  the  will.  An 
objection  made  to  the  complaint  is  that  it  fails  to  allege  that 
no  administration  has  been  had  upon  the  estate  of  Samuel 
Hall,  Jr.,  nor  is  it  alleged  that  there  has  been  an  administra- 
tion and  final  settlement  of  his  estate.  Catherine  Hall 
claims  only  as  an  heir  of  her  son  Samuel,  Jr.,  her  daughter 
Sally  G.  and  Mari'a  each  leaving  a  surviving  husband  and 
child  or  children. 

Where  an  action  is  brought  by  an  heir  to  recover  a  debt 
due  an  ancestor,  it  is  necessary  to  allege  and  prove  that  the 
debts  of  the  ancestor  have  been  paid,  and  the  estate  settled, 
or  that  no  letters  of  administration  have  been  granted.  Fin- 
negan  v.  Finnegan,  125  Ind.  262.  So  long  as  there  is  an 
administrator,  he  is  entitled  to  recover  all  debts  due  the  es- 
tate, the  claims  of  creditors  being  superior  to  the  rights  of 
heirs.  A  cause  of  action  in  favor  of  Catherine  is  not  stated. 
Such  defect  is  reached  by  demurrer  for  want  of  facts. 
Berkshire  v.  ShultZy  25  Ind.  523;  Davenport  v.  McCole,  28 
Ind.  495;  Goodnight  v.  Goar,  30  Ind.  418;  Debolt  v.  Car- 
ter, 31  Ind.  355;  Fatman  v.  Leet,  41  Ind.  133;  Neal  v. 
State  ex  reLy  49  Ind.  51. 

The  allegation  as  to  the  debts  left  by  the  said  Hall,  Jr., 
is  "died  leaving  no  debts."  It  is  also  alleged  that  neither 
Sally  G.  nor  Maria  "left  any  debts  at  their  death."  A  lia- 
bility against  an  estate  may  occur  after  the  death  of  the  de- 
cedent. In  this  liabilitv  creditors  are  as  much  interested  as 
in  debts  incurred  by  the  decedent  during  his  lifetime. 

It  is  further  objected  that  the  complaint  fails  to  aver  that 
either  of  the  children  of  Catherine  Hall  died  intestate,  and 
fails  to  state  any  facts  which  show  that  the  children  of  Cath- 
erine Hall  ever  acquired  any  vested  estate  or  ownership  in 
the  funds  bequeathed  to  Walter  M.  Hall.  In  Salter  v.  Sal- 
ter,  98  Ind.  522,  cited  by  appellees,  the  court  recognizes  the 
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rule  that,  where  a  person  dies  intestate,  leaving  no  debts^ 
and  no  liabilities  exist  against  his  estate,  the  heirs  may 
maintain  a  suit  to  collect  a  debt  coming  to  the  estate. 

Appellees  contend  that,  while  it  is  not  alleged  in  so  many 
words  that  the  children  of  Catherine  Hall  died  intestate,  yet 
the  averments  show  with  sufficient  clearness  that  the  appel- 
lees were  entided  to  maintain  an  action  for  the  proper  con- 
struction of  the  will  of  Samuel  Hall,  and  for  the  legacy  de- 
vised to  them  by  the  second  clause  thereof.  A  complaint 
must  proceed  upon  a  definite  theory,  and  that  theory  is  to 
be  determined  from  the  general  scope  and  averments  of  the 
pleading.  Judged  by  this  rule,  appellees  sue  for  damages 
for  the  conversion  of  the  legacy  which  they  claim  appellant 
should  have  paid  to  them. 

In  Schneider  v.  Piessner^  54  Ind.  524,  the  Supreme 
Court  say:  "In  our  opinion,  where  the  heirs,  of  the  creditor 
sue  for  the  debt,  the  complaint  should  aver  every  fact  neces- 
sary to  give  them  a  right  of  action  and  to  recover  the  money. 
It  is  not  sufficient  to  show  that  there  are  no  debts  to  be  paid. 
The  complaint  must  show  by  its  averments  that  the  heirs 
suing  are  entitled  to  the  money."  The  same  language  is  em- 
ployed in  Williams  v.  Riley ^  88  Ind.  290.  See,  also,  Begien 
V.  Freeman^  75  Ind.  398. 

Wliile  the  construction  of  the  will  is  an  incident  to  the 
determination  of  the  rights  of  appellees,  it  is  not  the  gist  of 
the  action,  and  the  theory  of  the  complaint  is  manifestly  for 
conversion.  The  complaint  does  not  show  a  right  to  recover 
upon  that  theory,  and  is  not  sufficient.  The  defects  of  the 
complaint  'are  not  technical.  To  entertain  a  suit  when  the 
right  of  the  plaintiff  is  doubtful  is  to  invite  complications. 
We  are  precluded  from  considering  the  other  questions  pre- 
sented by  the  appeal. 

The  judgment  is  reversed,  with  instructions  to  the  trial 
court  to  carry  back  and  sustain  to  the  complaint  the  demur- 
rers filed  to  the  second,  third,  and  fourth  paragraphs  of 
answer. 
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The  Baltimore  and  Ohio  Railroad  Company 
ET  AL.'t;.  The  Wabash  Railroad  Company. 

[No.  4,276.    Filed  Jannary  13,  1902.  ] 

Appellatb  Court. — Injunction,'— Appeal  and  Error, — The  Appellscte 
Court  has  no  :inthority  to  issue  injunctions  except  in  aid  of  the 
exercise  of  its  appellate  jurisdiction,  or  to  enforce  its  judgments 
or  orders,    p,  187, 

Appeal  and  Error. — Ancillary  Injunction, — ^Where  a  party  applying 
for  injunctiye  relief  pending  an  appeal  does  not  ask  the  prevention 
of  anything  authorized  by  the  judgment  appealed  from,  but  con- 
sents that  until  the  final  hearing  the  judgment  of  the  court  below 
shall  be  carried  into  effect,  and  it  is  not  alleged  or  suggested  that 
anything  is  being  attempted  or  threatened  except  what  is  author- 
ized by  the  judgment,  an  ancillary  injunction  will  not  be  issued. 
pp.  187,  188, 

Same. — Ancillary  Injunction, — ^Pending  an  appeal  from  a  judgment 
appropriating  a  crossing  of  the  railway  of  the  appellee  oyer  the 
Iireviously  constructed  ndlway  of  appellants,  appellants  obtained 
a  restraining  order  until  the  hearing  of  an  application  for  an  in- 
junction could  be  had.  Before  the  day  set  for  such  hearing  the 
appellee  filed  its  motion  to  dissolve  the  restraining  order.  Held, 
that  the  granting  of  an  injunction  would  render  no  substantial 
aid  to  the  court's  jurisdiction,    pp,  188,  189, 

Pending  an  appeal  by  the  Baltimore  &  Ohio  Railroad 

Company  and  the  Baltimore  &  Ohio  &  Chicago  Railroad 

Company  from  a  judgment  by  the  DeKalb  Circuit  Court 

granting  the  Wabash  Railroad  Company  a  crossing  at 

grade  over  the  tracks  of  the  former,  the  appellants  made 

application  for  an  injunction  pendente  lite^    Application 

denied. 

J.  H.  Collins^  J.  E,  Rose^  J.  H.  Rosej  M.  Winfield,  W. 
H.  H.  Miller,  J.  B.  Mam,  J.  W.  Fesler  and  S.  £>.  Miller, 
for  petitioners.  ^ 

W.  V.  Stewart,  E.  P.  Hammond,  D.  W.  Simms  and  A.  C. 
Harris,  for  respondent. 

Per  Curiam. — ^There  is  now  pending  in  this  court  an  ap- 
peal wherein  The  Baltimore  and  Ohio  Railroad  Company 
and  The  Baltimore  and  Ohio  and  Chicago  Railroad  Com- 
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pany  are  the  appellants,  and  The  Wabash  Bailroad  Com- 
pany is  the  appellee,  in  a  proceeding  brought  under  the  stat- 
ute, in  the  DeKalb  Circuit  Court,  by  the  appellee,  for  the 
appropriaition  of  a  crossing  of  the  railway  of  the  appellee 
over  the  previously  constructed  railway  of  which  The  Balti- 
more and  Ohio  and  Chicago  Railroad  Company  is  the  owner, 
and  The  Baltimore  and  Ohio  Railroad  Company  is  the 
lessee. 

Upon  the  petition  of  the  appellants  in  this  court  for  an  in- 
junction, a  restraining  order  was  issued  until,  upon  notice,  a 
hearing  of  the  application  for  an  injunction  could  be  had. 
Before  the  day  set  for  such  hearing,  the  appellee  filed  its 
motion  to  dissolve  the  restraining  order.  Thereupon  the  re- 
straining order  was  modified  in  accordance  with  an  agree- 
ment of  the  parties  recited  in  the  order  modifying  the  origi- 
nal restraining  order.  At  the  appointed  time,  the  applica- 
tion for  an  injunction  came  on  for  hearing  before  the  court 
By  the  terms  of  the  restraining  order  as  thus  modified,  the 
appellee.  The  Wabash  Railroad  Company,  has  been  re- 
strained, until  this  hearing  and  the  further  order  of  this 
court,  from  proceeding  with  the  construction  or  use  of  a 
permanent  grade  crossing,  the  appellee  being  permitted, 
however,  to  proceed  with  the  construction  of  its  railroad  be- 
tween New  Haven  and  Butler,  Indiana,  using  for  that  pur- 
pose the  crossing  in  question,  and  the  appellee  being  also 
permitted  to  proceed  with  the  erection  of  a  tower  and  the 
putting  in  of  an  interlocking  system. 

Upon  this  hearing  the  appellants  have  proposed  a  further 
modification,  consenting  and  proposing  that  the  injunction, 
if  granted  pending  the  final  determination  of  the  appeal  by 
this  court,  shall  restrain  the  appellee  as  now  restrained  by 
the  modified  restraining  order,  except  that  the  appellee,  by 
the  terms  of  the  injunction,  shall  be  expressly  authorized  to 
use  said  crossing  for  all  purposes  of  its  business,  pendente 
life,  until  this  court  shall  make  a  further  order  herein; 
which  would  involve,  we  think,  the  use  of  the  crossing  not 
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merely  for  the  purpose  of  the  construction  of  the  appellee^s 
railway,  and  th«  crossing  in  question  at  grade  as  directed  by 
the  court  below,  but  also  generally  for  the  purpose  of  the 
transaction  of  the  commercial  business  of  the  appellee  upon 
its  railroad. 

Such  a  general  use  of  the  crossing  and  railway  for  pur- 
poses of  construction  and  in  the  transportation  of  freight 
and  passengers  until  the  appeal  can  be  brought  on  in  due 
course  to  final  hearing  will,  of  course,  necessitate  such  con- 
struction of  the  railway  and  crossing  as  will  not  unduly  en- 
danger the  safety  of  the  persons  of  the  employes  or  pas- 
sengers on  either  of  the  railways  or  involve  risk  of  loss  of 
property  transported  thereon.  It  can  not  be  contemplated 
that  such  use  shall  be  made  of  the  crossing  in  question  for 
such  indefinite  period  without  its  being  made  as  safe  as  if  it 
were  intended  for  permanent  use  in  the  same  manner.  This 
will  involve,  we  think,  a  cqnstruction  and  general  use  of  a 
crossing  at  grade,  such  as  is  contemplated  in  the  judgment 
from  which  the  appeal  is  pending. 

This  court  has  not  authority  to  issue  injunctions  except  in 
aid  of  the  exercise  of  its  appellate  jurisdiction,  or  to  enforce 
its  judgments  or  orders.  Such  an  ancillary  injunction  as  is 
here  sought  is  issued  to  insure  the  effective  operation  of  our 
judgment  on  the  merits  of  the  appeal,  by  preventing  such 
interference  with  the  subject-matter  of  the  litigation  as  will 
detract  from  the  full  eflSciency  of  our  final  determination 
of  the  cause  in  which  the  ancillary  order  is  made.  It  is  not 
the  purpose  of  such  an  order  to  grant  permission  to  do,  pend- 
ing the  appeal,  that  which  is  already  authorized  by  the  judg- 
ment of  the  trial  court,  but  rather  to  restrain  merelv  such 
conduct  as  would  render  inefiicient  or  less  effective  our 
judgment  upon  the  final  hearing  of  the  appeal.  If  the  party 
applying  for  our  injunctive  interference  does  not  ask  the 
prevention,  pending  the  appeal,  of  anything  authorized  by 
the  judgment  -appealed  from,  but  consents  that  until  the 
final  hearing  the  judgment  of  the  court  below  shall  be  car- 
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ried  into  eSecty  and  it  is  not  alleged  or  suggested  that  any- 
thing is  being  attempted  or  threatened  except  what  is 
authorized  by  the  judgment  of  that  court,  there  does  not 
seem  to  be  any  proper  occasion  for  the  exercise  of  our 
authority  to  issue  an  ancillary  injunction. 

If  upon  such  a  hearing  as  this  we  could  look  into  the 
merits  of  the  appeal  so  far  as  to  foresee  that  it  will  be  out 
duty  to  affirm  the  judgment,  we,  of  course,  would  have  no 
occasion  to  assist  ourselves  by  way  of  the  issuance  of  an  in- 
junction. It  is  because  of  the  possibility  that  we  may  have 
occasion  to  reverse  the  judgment,  when  we  come  upon  final 
hearing  to  inquire  into  the  merits  of  the  cause,  that,  upon 
proper  application,  we  may  grant  the  injunction,  if  satisfied 
that  without  it  our  judgment  of  reversal  will  not  be  duly  ef- 
fective. 

We  gather  from  what  has  been  presented  on  this  hearing 
that  the  real  matter  in  controversy  relates  to  the  mode  of 
the  crossing.  The  court  having  authorized  and  directed  a 
crossing  at  grade,  the  vital  question  in  dispute  is  whether  or 
not  another  mode  of  crossing  should  have  been  directed. 
The  crossing  is  already  in  use  by  the  appellee.  If  we  should 
find  it  our  duty  to  reverse  the  judgment,  as  to  which  we,  of 
course,  are  not  now  prepared  to  form  or  express  any  opin- 
ion, not  having  heard  the  cause  for  the  determination  of  the 
merits  of  the  appeal,  we  apprehend  that  the  construction  of 
a  crossing  at  grade  pursuant  to  the  judgment  of  the  court 
below,  from  which  the  appeal  is  taken,  will  not  prevent  us 
from  directing  by  our  mandate  such  further  proceedings  in 
the  cause  as  will  obviate  any  available  error  which  we  may 
find  in  the  record  in  any  part  of  the  proceedings  in  the  court 
below.  If  we  should  find  ourselves  authorized  and  required 
to  disapprove  and  reverse  the  proceedings  whereby  the 
mode  of  crossing  was  determined  and  defined,  and  under 
which  it  has  been  made  and  is  in  use,  the  fact  that  a  grade 
crossing  has  been  made  will  not  prevent  the  riaking  and  en- 
forcing of  a  proper  determination  of  the  matter. 
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If  it  be  admitted  that  a  grade  crofising  has  already  been 
made,  and  is  now  in  use,  and  if  upon  consent  of  the  peti- 
tioners  we  expressly  negative  in  our  order  a  purpose  thereby 
to  prevent  construction  or  general  use,  then  it  would  seem 
to  be  manifest  that  the  carrying  into  full  effect  of  any  judg- 
ment we  may  be  able  to  make,  affecting  the  mode  of  cross- 
mg,  and  reversing  the  judgment  under  which  the  right  to  a 
particular  mode  is  claimed  and  exercised,  will  not  be  aided 
by  an  injunction  which  shall  be  operative  only  pending  the 
appeaL 

While  we  will  not  hesitate  to  assert  control  over  the  status 
of  the  subjectrmatter  of  a  pending  appeal  whereby  we  may 
guard  sedulously  our  own  jurisdiction,  we  ought  not,  we 
think,  to  persevere  in  a  merely  formal  restraint  which  ren- 
ders no  substantial  aid  to  our  jurisdiction. 

Upon  these  considerations,  the  application  of  the  appel- 
lants for  an  injunction  is  denied,  and  the  restraining  order 
heretofore  issued  herein  is  hereby  dissolved. 


Pittsburgh,  Cincinxati,  Chicago  and  St.  Louis 

Railway  Company  v.  Parish, 

Administratrix. 

'    [No.  8,897.    Filed  January  14,  1902.] 

Master  and  Servant.  —  Railroads.  —  Overhead  Obgtructions.  —  Tlie 
clanger  from  the  branches  of  trees  which  a  railroad  company 
permits  to  hang  over  its  tracks  so  low  that  they  come  in  con- 
tact with  employes  while  engaged  in  their  duties  on  the  tops 
of  its  cars  is  not  a  danger  incident  to  the  service,    pp,  19S,  194. 

Same. — Railroads, — Overhead  Obstructions, — ^A  railroad  employe  whose 
duties  require  him  to  go  upon  tlie  tops  of  the  cars  has  the  right  to 
assume  thiit  the  company  will  not  permit  a  dangerous  obstruction 
to  remain  above  its  tracks,    p.  194. 

Same. — Railroads. — Removal  of  Overhanging  Limbs. — Wliere  the  re- 
moval of  overlianging  limbs  of  trees  is  necessary  to  provide  a 
reasonably  safe  place  for  the  trainmen  of  a  railroad  company  to 
work,  it  is  not  only  the  right  but  the  duty  of  the  company  to  re- 
move such  overhanging  limbs,    p.  195. 
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CJoNTRiBUTORT  KsGlJaBNOE. — Circumstantial  Evidence. — ^Freedom  from 
contributory  negligence,  like  any  other  disputed  fact,  may  be 
proved  by  circumstantial  evidence,    p.  196, 

Railroads. — Overhead  Obstructions. — Evidence, — ^A  finding  of  the  jury 
that  plaintiff's  intestate  was  knocked  from  the  top  of  a  car  by  the 
limbs  of  a  tree  was  justified  by  evidence  which  showed  that  de- 
cedent was  a  careful,  competent  and  exx)erienced  railroad  conduc- 
tor; that  at  the  time  of  the  accident  he  was  in  a  proper  place  in 
the  performance  of  his  duty ;  tliat  he  had  not  at  any  time  been 
warned  of  the  existence  of  the  danger ;  that  he  was  seen  to  leave  tlie 
caboose  with  his  lantern ;  that  a  witness  saw  the  motion  of  a  man's 
arms,  and  saw  the  branches  of  a  tree  moving,  and  saw  the  lantern 
fall,  and  another  witness  saw  decedent  fall  from  the  top  of  the 
car  at  a  place  consistent  with  the  tljieory  that  the  overhanging  tree 
branches  caused  him  to  fall.    pp.  196-198. 

Same. — Death  of  Employe  Caused  by  Overhanging  Limbs. — Due  Care. — 
A  sober,  careful  and  experienced  railroad  conductor  while  in  the 
line  of  his  duty  was  knocked  off  the  top  of  a  freight  car  by  over- 
hanging limbs  of  a  tree  and  killed.  The  overhanging  limbs  were 
not  such  an  obstruction  as  was  at  all  times  apparent  to  persons  on 
the  top  of  the  cars  and  decedeiit  did  not  know  and  wliile  acting 
as  conductor  did  not  have  reasonable  opportunity  to  learn  of  tlie 
dangerous  character  of  the  obstruction.  Held,  that  the  jury 
properly  found  that  decedent  was  exercising  due  care  at  the  time 
he  was  killed,    p.  198. 

Master  and  Servant. — Due  Care. — Evidence. — ^In  an  action  for  the 
death  of  an  employe,  it  is  proper  to  consider,  on  the  question  of 
due  care,  that  the  decedent  was  a  sober,  industrious  and  experi- 
enced employe,    p,  199. 

Contributory  Neqligenoe. — Evidence. — Slight  positive  testimony, 
whether  circumstantial  or  otherwise,  when  taken  in  connection 
with  the  instincts  of  self  preservation,  and  the  desire  to  avoid 
pain  and  injury  to  oneself,  may  be  sufficient  to  support  a  conclu- 
sion that  one  who  suffers  injury  did  not  help  to  bring  it  upon 
himself,    p.  200. 

Master  and  Servant. — Overhead  Obstructions. — Assumption  of  Risk. — 
In  an  action  against  a  railroad  company  for  the  death  of  an 
employe  caused  by  an  overhead  obstruction,  in  the  nature  of  over- 
hanging limbs  of  a  tree,  it  was  for  the  jury  to  determine  from 
all  the  circumstances  of  the  case  whether  or  not  sucli  employe 
assumed  the  risk  of  injury  from  such  obstruction,    pp,  201,  202, 

Same. — Assumption  of  Risk. — Instructions. — In  an  action  against  a  rail- 
road company  for  negligently  causing  the  death  of  an  employe, 
an  instruction  which  did  not  purport  to  state  all  the  material 
facts  was  not  erroneous  because  of  the  omission  of  the  element 
of  decedent's  duty  respecting  open  and  obvious  risks,  where  the 
omission  was  fully  covered  by  other  instructions,    pp.  203,  203, 
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Master  and  Sbrvant. — Assumption  of  Risk, — EqiuU  KiwwUdge. — The 
principle  that  the  hiw  will  not  permit  a  servant  to  recover  from  his 
master  for  an  injury  resulting  on  aooonnt  of  a  dangerous  defect  in 
the  service  can  only  apply  where  the  servant  is  nnder  the  same  obli- 
gation as  the  master  to  know  the  condition  of  the  service,    p.  203. 

Same. — Measure  of  Damages. — Evidence, — ^In  an  action  for  the  death  of 
an  employe  cansed  by  the  negligence  of  the  employer,  evidence 
as  to  the  cliaracter  of  decedent  for  sobriety  and  industry  is  com- 
petent on  the  question  of  damages,    p,  204, 

Same. — Knowledge  of  Danger. — Evidence, — Although  no  legal  obliga- 
tion rested  upon  a  railroad  company  to  erect  and  maintain  wamers 
on  either  side  of  a  tree  the  limbs  of  which  overhung  the  track, 
and  the  failure  to  do  so  was  not  negligence,  yet,  in  an  action  against 
the  company  for  the  death  of  a  conductor  caused  by  such  obstruc- 
tion, evidence  that  wamers  l)^d  not  been  erected  was  admissible 
as  tending  to  show  that  decedent  did  not  know  of  the  obstruction 
and  liad  not  been  warned  of  the  danger,    p,  205, 

Same. — Railroads. — Obstruction  of  Track, — Evidence, — ^It  appearing  that 
defendant  had  allowed  the  limbs  of  a  tree  to  obstruct  its  track 
for  a  period  of  a  year  prior  to  the  death  of  an  employe  caused 
thereby,  evidence  that  deceased  liad  never  been  notified  of  the  ob- 
struction was  admissible,  since  the  existence  of  the  obstruction 
for  so  long  a  time  charged  defendant  comx)any  with  notice  thereof, 
and  with  the  duty  of  informing  its  employes  of  the  danger  there- 
from,   p.  205. 

Same. — DeaJlh  of  Employe  Caused  by  Overhanging  Limbs  of  Tree. — Evi- 
dence.— ^In  an  action  against  a  railroad  company  for  the  death  of  an 
employe  who  was  knocked  from  defendant's  train  by  the  over- 
hanging limbs  of  a  tree,  one  of  defendant's  witnesses  testified  on 
cross-examination  that  after  the  accident  he  picked  up  some 
small  branches  underneath  the  overhanging  limbs,  and  that  his 
reason  for  picking  them  up  was  that  he  did  not  know  but  that 
they  might  be  needed  as  evidence.  Held^  tliat  it  was  not  revers- 
ible error  to  permit  the  witness,  on  further  cross-examination, 
to  be  asked  whether  at  the  time  he  did  not  think  there  might  be 
some  connection  between  the  broken  branches  and  the  injuries  to 
decedent,    pp.  205,  206. 


Prom  Wayne  Circuit  Court ;  H,  C.  FoXj  Judge. 

Action  by  Clara  Parish,  administratrix,  against  the 
Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  Railway 
Company  for  damages.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

John  L.  RupCy  for  appellant. 

J.  F.  Rabbins^  B.  A.  Jackson  and  H.  C.  Starry  for 
appellee. 
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Robinson,  P.  J. — Appellee  sued  for  damages  for  the  al- 
leged negligent  killing  of  her  intestate.  Demurrers  to  each 
of  the  two  paragraphs  of  complaint  overruled.  Verdict  in 
appellee's  favor.  Motion  for  a  new  trial  overruled.  Judg- 
ment on  the  verdict.  The  errors  assigned  and  argued  ques- 
tion the  rulings  on  the  demurrers  and  the  denial  of  a  new 
trial. 

The  averments  of  the  first  paragraph  upon  the  questions 
of  negligence  and  freedom  from  contributory  negligence 
are,  substantially,  that  on  the  21st  day  of  July,  1898,  de- 
cedent was  a  freight  conductor,  and  as  such  it  was  necessary, 
in  the  proper  management  of  trains,  to  go  on  the  tops  of 
freight  cars  and  walk  over  the  same  while  in  motion;  that  at 
that  time,  and  for  some  time  prior  thereto,  there  was  a  cer- 
tain tree  standing  and  growing  along  appellant's  right  of 
way,  and  near  to  the  tracks,  the  limbs  and  branches  of  which 
were  hung  and  extended  over  and  above  the  tracks  to  such 
height  and  in  such  manner  and  position  as  that  the  same 
would  come  in  contact  with,  and  form  a  dangerous  obstruc- 
tion to,  any  one  standing  or  walking  on  or  along  the  tops  of 
freight  cars  at  that  point,  all  of  which  facts  were  at  all  times 
well  known  to  appellant,  "but  of  which  facts,  the  plaintiff 
avers,  the  said  John  II.  Parish  never  at  any  time  had  any 
notice  or  knowledge,  and  of  which  facts  he  was  at  all  times 
wholly  ignorant";  that  appellant,  well  knowing  the  exist- 
ence of  such  obstruction,  and  tlie  nature  and  dangerous 
character  of  the  same,  at  all  times,  knowingly,  carelessly 
and  negligently  failed  to  remove  or  cause  such  obstruction 
to  be  removed,  but  knowingly,  carelessly,  and  negligently 
suffered  and  permitted  the  same  to  remain  an  obstruction, 
and  carelessly  and  negligently  failed  to  provide  or  maintain 
any  apparatus  or  means  whatever  in  any  place  to  give  warn- 
ing to  any  trainmen  who  might  be  upon  the  tops  of  cars  of 
the  exist<?nce  of  such  obstruction,  or  of  the  approach  of 
trains  to  the  same,  and  at  all  times  carelessly  and  negli- 
gently wholly  failed  to  give  to  traimnen,  by  any  means 
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whatever,  any  notice  or  knowledge  of  the  existence  of  such 
obstruction;  that  between  twelve  and  one  o'clock  on  the 
morning  of  July  21,  1898,  decedent  was  in  charge  of  a 
freight  train  as  conductor,  and,  a  short  time  before  the  train 
reached  the  point  overhung  by  the  limbs  and  branches  of 
the  tree,  it  became  his  duty  to  go  upon  the  tops  of  the  mov- 
ing freight  cars,  and  stand  and  walk  over  the  tops  of  the 
same,  which  he  did,  and  while  so  doing  and  while  in  the  ex- 
ercise of  all  proper  care  and  diligence,  in  entire  ignorance 
of  the  obstruction,  and  wholly  free  from  fault  or  negli- 
gence, he  was  suddenly,  without  warning,  brought  in  contact 
with  the  obstruction  and  thrown  to  the  ground,  producing 
injuries  resulting  in  death.  The  amended  second  paragraph 
differs  from  the  first  only  in  that  it  is  more  specifically 
averred  that  decedent  was  ignorant  of  the  obstruction  and 
the  danger  thereof.  But  as  the  averment  of  the  first  para- 
graph upon  that  point,  which  is  set  out  above,  amounts  to  an 
averment  that  decedent  was  ignorant  of  the  obstruction  and 
of  the  danger,  the  two  paragraphs  in  their  essential  aver- 
ments are  substantially  the  same. 

The  pleading  charges  that  appellant,  at  the  time  in  ques- 
tion and  prior  thereto,  negligently  permitted  the  branches 
of  a  tree  to  overhang  its  tracks  so  as  to  form  a  dangerous  ob- 
stniction  to  employes  while  discharging  certain  duties,  and 
that  appellant  knew  the  existence  and  nature  of  the  obstruc- 
tion, and  its  dangerous  character,  and  had  never  given  any 
of  its  trainmen  any  notice  of  the  existence  of  the  obstruc- 
tion; that  the  decedent  had  no  notice  or  knowledge  of  the 
existence  of 'the  obstruction  or  of  the  danger;  and  that  de- 
cedent, while  in  appellant's  employ,  and  in  the  discharge  of 
his  duty  as  a  conductor,  and  without  fault  on  his  part,  was 
struck  by  the  overhanging  branches  and  thrown  from  the 
car  and  killed. 

It  can  not  be  said  that  the  danger  from  the  branches  of  a 
tree,  which  the  company  permits  to  hang  over  its  tracks  so 
low  that  they  may  come  in  contact  with  employes  while  en- 
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gaged  in  their  duties  on  the  tops  of  its  cars,  is  a  danger  inci- 
dent to  the  service.  Nor  is  it  such  a  danger  that  the  em- 
ploye would  be  presumed  to  know  it.  It  is  true,  it  is  not 
averred  how  long  decedent  had  been  engaged  in  the  service; 
and,  being  of  mature  years,  it  will  be  presumed  he  had  the 
knowledge  and  skill  fitting  him  for  the  service.  But  the 
demurrer  admits  that  he  did  not  know  of  the  danger;  that 
he  did  not  know  of  the  obstruction.  It  was  not  such  an  open 
and  obvious  obstruction  that  we  can  say,  as  matter  of  law, 
that  the  employe,  in  the  discharge  of  his  duty,  was  bound 
to  see  it,  and  that  he  was,  therefore,  chargeable  with  knowl- 
edge of  the  danger  from  it  There  are  cases  where  it  is  ap- 
parent from  the  facts  averred  that  the  complaining  party 
had  an  equal  opportunity  with  the  employer  to  know  of  a 
defect  or  obstruction,  or  where  the  conclusion  is  irresistible 
that  he  did  know  of  it,  in  such  case  it  is  not  sufficient  to 
aver  simply  that  he  did  not  know  it.  But  this  is  not  such  a 
case.  "While  an  employe,''  said  the  court  in  Consolidated 
Ston£  Co.  V.  Summity  152  Ind.  297,  "assumes  the  risk  from 
obvious  defects  or  dangers,  open  to  ordinary  and  careful  ob- 
servation, or  such  as  would  be  known  by  the  exercise  of  or- 
dinary care  (Peerless  Stone  Co.  v.  Wray,  143  Ind.  674),  yet 
it  is  only  necessary  to  allege  that  he  did  not  know  of  such 
defect  or  danger;  and  such  allegation  not  only  repels  actual 
knowledge,  but  any  implied  knowledge.  EvansviUe,  etc.y  R. 
Co.  V.  Diiely  134  Ind.  156.  To  sustain  such  allegation,  how- 
ever, the  evidence  must  show  that  the  employe  not  only  had 
no  knowledge  of  the  defect,  but  could  not  have  known  the 
same  by  the  exercise  of  ordinary  care." 

Decedent  had  the  right  to  assume  that  the  company 
would  not  permit  an  obstruction  to  remain  above  its  tracks 
which  would  be  dangerous  to  its  employes  while  operating 
its  trains.  If  there  was  such  an  obstruction,  and  the  com- 
panv  knew  it,  it  was  its  duty  to  notify  its  trainmen  of  the 
danger.  It  was  no  part  of  decedent's  duty  to  anticipate  such 
an  obstruction.    He  may  have  passed  it  seldom  or  often,  and 
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yet  know  nothing  of  its  existence.  It  was  not  such  an  ob- 
struction as  he  must  necessarily  see  when  passing  over  the 
road  with  his  train.  It  was  dangerous  to  an  employe  only 
when  on  top  of  a  car.  It  does  not  appear  from  the  pleading 
that  decedent  had  ever  passed  over  that  part  of  the  road  be- 
fore that  trip.  But  even  if  that  did  appear,  there  is  nothing 
in  the  complaint  to  show  that  he  must  necessarily  see  the  ob- 
struction when  passing  it,  or  that  any  facts  existed  within 
his  knowledge  to  warn  him  of  any  danger.  The  demurrers 
to  the  complaint  were  properly  overruled.  See,  Baltimore^ 
etc.,  E.  Co.  V.  Rowan,  104  Ind.  88;  Louisville,  etc.,  R.  Co. 
V.  Wright,  115  Ind.  378,  7  Am.  St.  432;  Pennsylvania  Co. 
V.  Sears,  136  Ind.  460. 

Appellants  road  where  it  crossed  the  main  street  of  the 
town  ran  north  and  south,  and  consisted  of  two  tracks,  the 
west  track  being  the  main  track;  and  the  other,  as  near  the 
main  track  as  w-ould  leave  proper  clearance,  was  a  switch 
track  used  for  switching  and  a  passing  siding  for  trains. 
Six  or  seven  feet  east  of  the  switch  track,  at  the  southeast 
comer  of  the  crossing  fend  the  street,  and  on  tne  outer  edge 
of  the  sidewalk  in  front  of  private  property,  and  not  upon 
appellant's  right  of  way  or  property^  stood  a  tree  with  a 
limb  about  twelve  feet  from  the  ground,  the  branches  of 
which  extended  out  towards  the  tracks.  The  jury  found 
that  when  Parish  was  injured,  and  during  more  than  a  year 
prior  thereto,  the  limbs  and  branches  of  this  tree  extended 
over  the  switch  track,  constituting  an  obstruction  dangerous 
to  the  lives  of  employes  when  on  the  tops  of  freight  cars, 
and  sufficient  in  size  and  strength  to  push  a  man  off  of  the 
top  of  a  car  running  from  three  to  six  miles  an  hour.  There 
is  evidence  to  sustain  these  findings.  Appellant  not  only 
had  the  right  to  remove  such  overhanging  limbs,  whether 
the  tree  stood  upon  its  right  of  way,  or  upon  the  premises  of 
an  adjoining  landowner,  but  it  was  its  duty  to  remove  them, 
if  such  removal  was  necessary  to  provide  a  reasonably  safe 
place  for  its  employes  to  work.    From  the  whole  record,  it  is 
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clear  that,  as  to  appellant's  negligence,  the  jury's  general 
verdict  in  appellee's  favor  was  authorized.  See,  ToledOy 
etc.y  R.  Co.  V.  Loop,  139  Ind.  542. 

The  jury  answered  that  decedent  was  pushed  or  knocked 
off  the  car  by  the  limbs  of  the  tree,  but  it  is  argued  that  the 
evidence  leaves  it  a  matter  of  speculation  as  to  how  he  came 
to  fall,  and  that  there  is  no  evidence  that  he  was  at  the  time 
in  the  exercise  of  due  care.  It  is  well  settled  that  the  ab- 
sence of  contributory  negligence,  as  any  other  disputed  fact, 
may  be  esta'blished  by  circumstantial  evidence.  Charles 
E.  Hebbler  testified  that  he  was  front  brakeman  on  south- 
bound train  No.  76;  that  decedent  was  conductor  on  north- 
bound train  No.  87;  that  witness'  train  was  standing  on  the 
main  track,  waiting  for  decedent's  train  to  pull  in  on  the 
switch,  and,  as  it  came  in  on  the  switch,  he  says,  "Why,  I 
was  standing  on  top,  and  I  could  see  the  motion  of  a  man's 
arms  and  see  the  limbs  moving,  and  then  I  seen  the  lantern 
fall,  and  then  I  rushed  over  to  the  engine  and  told  the  fire- 
man about  it,  and  thev^were  nmning  so  very  slow  that  he 
didn't  think  anybody  went  off  the  top;  he  told  me,  he  said 
he  didn't  think  there  was  any  one  fell  off;  and  about  eight  or 
ten  more  car  lengths  passed  by  and  we  seen  a  light  in  be- 
tween two  cars,  and  then  we  thought  probably  that  it  was 
just  his  lantern  fell  off,  and  we  didn't  pay  any  more  atten- 
tion to  it  until  we  got  to  Hamilton."  Upon  cross-examina- 
tion he  testified  that  he  was  on  top  of  a  car  eight  or  ten  car 
lengths  north  of  the  street  crossing,  and  that  decedent's 
train  was  moving  at  the  rate  of  four  or  five  miles  an  hour, 
that  he  saw  the  nation  of  the  limb  work  up  and  down,  and 
could  see  the  limbs  of  the  tree  moving,  and  saw  a  lantern 
fall.  Q.  ^'You  didn't  see  a  man  did  vou?"  Ans.  "Wliv  I 
was  too  far  off,  I  couldn't  see  the  man,  no  sir."  Q.  "Well 
as  a  matter  of  fact,  vou  didn't  see  anv  man,  did  vou?"  A. 
"No,  sir."  Amanda  AVliite  testified  that  on  the  night  in 
question,  on  account  of  sickness,  she  was  sitting  at  an  open 
window  which  overlooked  the  railroad  crossing  eighty  or  a 
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hundred  feet  away,  and  saw  a,  man  fall  from  a  north-bound 
freight  train  on  the  switch ;  that  he  was  past  the  tree  when 
he  fell;  that  when  he  fell  he  was  north  of  the  tree  and  south 
of  the  trolley  wire,  (in  the  middle  of  Main  street).  She 
did  not  see  him  on  top  of  the  ear,  but  he  had  just  left  the 
car  and  was  falling  when  she  saw  him.  On  cross-examina- 
tion she  testified  that  he  seemed  to  drop  as  though  he  had  no 
life  when  he  fell;  heard  him  strike  the  ground;  that  she 
did  not  see  the  man  at  the  time  he  passed  the  tree;  did  not 
see  any  motion  of  the  limbs;  that  she  could  see  the  maple 
tree  plainly  from  where  she  was.  Robert  D.  White,  hus- 
band of  Amanda,  testified  that,  being  awakened  by  his  wife 
he  went  to  the  crossing  and  saw  the  man,  unconscious,  lying 
on  his  right  side,  eight  or  nine  feet  east  of  the  switch  track, 
and  twenty-fi^se  or  twenty-eight  feet  north  of  the  tree ;  also 
a  broken  lantern  lying  near.  Joseph  H.  Brown  testified 
that  he  was  rear  brakeman  on  decedent's  train ;  that  he  and 
decedent  were  in  the  caboose  together,  and  that,  when  the 
train  had  pulled  partly  in,  decedent  took  his  lantern  and 
went  out;  that  the  train  remained  standing  several  minutes, 
and  when  it  pulled  in  on  the  siding  witness  left  the  caboose, 
closed  the  switch,  returned  to  the  caboose,  and  when  they 
had  passed  over  Main  street  crossing  and  stopped,  he  saw 
the  conductor's  body  lying  in  the  road.  There  was  also  evi- 
dence that  two  or  three  small  branches  of  the  tree  about  a 
foot  and  a  half  to  two  feet  long  and  about  as  thick  as  a  lead 
pencil,  freshly  broken,  were  found  on  the  groimd  near  de- 
cedent, and  between  him  and  his  lantern,  and  the  next  day 
a  space  about  two  feet  or  more  was  discovered  in  the  limbs 
that  overhung  the  track,  where  the  twigs  and  limbs  had  been 
freshly  broken  off. 

The  record  shows  that  decedent  was  a  sober  and  careful 
man,  and  a  competent  and  experienced  railroad  conductor; 
that  he  had  been  in  appellant's  employ  as  conductor  eight  or 
nine  years;  that  when  injured  he  had  with  him  his  lantern, 
and  was  in  a  proper  place,  and  in  the  performance  of  work 
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in  the  line  of  his  duty;  that  he  had  never  at  any  time  been 
warned  in  any  way  of  the  existence  of  the  danger.  He  was 
seen  to  take  his  lantern  and  leave  the  caboose.  A  witness 
saw  the  motion  of  a  man's  arms,  and  saw  the  branches  of  the 
tree  moving,  and  saw  the  lantern  fall.  Another  witness  saw 
his  body  falling  from  top  of  the  car.  His  body  was  found, 
taking  into  consideration  the  height  of  the  car  and  the  speed 
of  the  train,  at  a  place  consistent  with  the  theory  that  the 
branches  caused  him  to  fall.  Taking  all  the  facts  and  cir- 
cumstances proved,  and  the  inferences  that  may  be  fairly 
drawn  from  these  facts  and  circumstances,  it  can  not  be  said 
there  was  nothing  upon  which  the  jury  could  base  the  an- 
swer to  an  interrogatory  that  decedent  was  pushed  or 
knocked  off  the  train  bv  the  limbs  of  the  tree. 

Nor  can  it  be  said  that  there  is  nothing  in  tbe  record  from 
which  the  jury  could  say  that  decedent  was  in  the  exercise 
of  due  care.  It  is  argued  that  the  nature  of  the  obstruction 
was  «uch  tliat  the  decedent,  in  the  exercise  of  ordinary  care, 
must  necessarily  have  seen  it;  that  it  was  open  and  obvious; 
and  that  decedent,  in  exercising  the  care  devolved  upon  him 
by  law,  must  have  known  of  its  existence.  The  jury  found  as 
a  fact,  in  answer  to  interrogatories,  that  the  branches  were 
not  at  all  times  an  open,  apparent,  and  obvious  obstruction  to 
a  person  passing  on  the  switch  on  the  outside  of  a  train,  and 
that  a  person  on  top  of  a  freight  train  running  from  three 
to  six  miles  an  hour  and  on  the  lookout  for  obstructions 
would  not  at  all  times  see  the  tree  and  limbs.  The  jury  also 
found  that  decedent  did  not  know,  and  that  while  acting  as 
conductor  he  did  not  have  a  reasonable  opportunity  to  learn, 
of  the  dangerous  character  of  the  obstruction,  and  that  in 
passing  over  the  switch  on  the  insidf*  of  a  moving  caboose 
he  did  no^<  have  a  reasonable  opportimity  to  discover  such 
dangerous  character. 

It  appears  from  the  evidence  that  at  the  time  of  the  in- 
jury decedent  was  engaged  in  running  his  train  north,  in  on 
the  switch.     An  extra  train  was  immediately  ahead  of  his 
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on  the  switch,  and  still  another  train  on  the  main  track 
going  south.  Decedent's  train  stood  partly  on  the  switch, 
but  with  the  rear  end  on  the  main  track.  While  these  two 
trains  were  thus  standing  on  the  switch  and  main  track 
the  south  bound  train  passed  the  north  end  of  the  switch 
and  stopped,  and  the  extra  passed  out  onto  the  main  line. 
Decedent  then  moved  his  train  north  to  get  the  rear  of  the 
train  off  of  the  main  line  so  the  south  bound  train  could 
pass,  and  while  so  engaged  the  accident  happened.  Dece- 
dent's attention  would  naturally  be  occupied  with  the  move- 
ments of  these  trains.  There  was  nothing  to  suggest  to  him 
that  he  was  in  any  danger  from  any  overhead  obstruction. 
He  had  the  right  to  rely  upon  the  appellant's  performance 
of  its  duty  to  remove  such  obstruction,  or  give  him  notice 
of  its  existence.  The  jury  found  that  there  were  electric 
lights  near  this  crossing,  but  that  they  did  not  light  the 
crossing  well,  and  so  that  persons  and  objects  might  be 
readily  distinguished  at  and  immediately  about  the  crossing, 
and  that  a  person  passing  over  the  crossing  at  night  could 
not  from  all  points  readily  see  and  distinguish  the  tree  and. 
limbs,  and  that  the  view  of  the  tree  to  a  person  passing  it  on 
the  outside  of  a  train  on  either  the  main  or  side  track  was 
obstructed  by  smoke,  shadows  and  insufficient  light,  to  a 
considerable  extent.  He  had  the  right  to  give  his  whole  at- 
tention to  the  duty  he  was  performing.  He  was  in  a  place 
where  his  duty  to  appellant  required  him  to  be.  He  was 
ignorant  of  any  danger.  He  did  not  know  of  any  obstruc- 
tion. Rules  of  appellant,  copies  of  which  were  furnished 
all  conductors,  made  it  the  duty  of  appellant's  supervisor 
to  note  anything  liable  to  obstruct  the  track  and  have  it 
removed.  Not  only  should  all  the  facts  and  circumstances 
surrounding  him  at  the  time  be  taken  into  consideration, 
but  it  is  proper  to  consider,  also,  on  the  question  whether 
he  exercised  care,  that  he  was  sober  and  industrious,  and  a 
yonng  man  in  good  health,  providing  for  his  family,  an 
experienced    conductor    earning   from    $80    to    $100    per 
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ith,  and  that  in  a  person  so  situated  it  is  to  be  inferred 
t  the  instinct  of  self  preservation  was  as  strong  as  in 
sr  men.     Slight  positive  testimony,  whether  circnmstan- 

or  otherwise,  when  taken  in  connection  with  the  in- 
cts  of  self  preservation,  and  the  desire  to  avoid  pain  or 
iry  to  oneself,  may  be  sufficient  to  support  a  conclusion 
t  one  who  suffers  injury  did  not  help  to  bring  it  upon 
iself.  See,  Allan  v.  Willard,  57  Pa.  St  374;  Chicago, 
,  E.  Co.  V.  Gunderson,  174  111.  495,  51  N.  R  708;  Hop- 
son  V.  Knapp,  92  Iowa  328,  60  N.  W.  653;  Way  v.  lUi- 
},  etc.,  R.  Co.,  40  Iowa  341;  Greenleaf  v.  Illinois,  etc., 
Co.,  29  Iowa  14,  4  Am.  Rep.  181;  Gay  v.  Winter,  34 
.  153;  Johnson  v.  Hudson  River  R.  Co.,  20  N.  Y.  65,  75 
.  Dec.  375;  Teipel  v.  Hilsendegen,  44  Mich.  461,  7  N. 

82;  Evansville  St.  R.  Co.  v.  Gentry,  147  Ind.  408,  37 
El.  A.  378,  62  Am.  St  421;  Cincinnati,  etc.,  R.  Co.  v. 
Mullen,  117  Ind.  439,  10  Am.  St.  67;  Illinois,  etc.,  R. 

V.  Nowicki,  148  111.  29,  35  N.  E.  358;  Citizens  St.  R. 

V.  Ballard,  22  Ind.  App.  151. 

/Omplaint  is  made  of  certain  instructions  given,  and  the 

ument  against  them  is  that  they  incorrectly  state  the  law 

0  assumed  risk.  The  questions  presented  by  appellant's 
nsel  upon  the  instructions  given,  and  the  court's  refusal 
^ve  some  of  the  instructions  requeeted,  rest  upon  the 
trine  of  assumed  risk.  The  obstruction  here  complained 
3  not  one  that  was  erected  and  maintained  and  necessary 
use  in  the  operation  of  the  road.  It  is  a  familiar  rule 
;  by  the  contract  of  service  an  employe  assumes  such 
s  as  are  naturally  incident  to  the  particular  service. 

1  he  assumes  the  risk  of  injury  from  such  dangerous  ob- 
ictiona  as  are  known  to  him  in  fact,  or  which  ordinary 
;  on  his  part  would  discover.  Pennsylvania  Co.  v. 
ntgh,  152  Ind.  531;  Wahash  R.  Co.  v.  Ray,  152  Ind. 
.  And  he  assumes  the  risk  of  injury  from  dangerous 
:,nictions,  which,  by  rea.'^on  of  their  open  and  obvious 
racter  in  and  of  themselves,  give  him  notice.     The  jury 
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answered  that  decedent  did  not  know  of  the  obstruction,  nor 
did  he  have  reasonable  opportunity  to /know  of  it.  The  f 
theory  of  the  trial  court  was  that^e  nature  of  this  o];«trnii- 
tion  wa^^mft^  that  the  jury  should  determine  fronx'all  the 
facts  and  circumstances  proved  whether  decednat  ha4  actual 
notice  or  knowledge  of  its  existence,  or  ha^  reasonable  op- 
portunity to  know  of  it,  and  that,  if  he  dia  not,  the  risk  was 
not  assumed.  Upon  this  theory  the  court  correctly  in- 
structed Jthe  jury.  Appellant's  counsel  seem  to  proceed 
upon  the  theory  that  the  obstruction  was  of  such  a  character 
that  an  employe  was  necessarily  bound  to  know  of  its  exist- 
ence, and  that  the  answers  of  the  jury  upon  the  question 
of  iK^t&B  or  knowledge  must  be  ignored.  But  whether  such 
an  obstruction  as  that  in  question  is  an  open  and  obvious  de- 
fect, and  the  danger  therefrom  obvious  and  apparent,  were 
questions  of  fact  for  the  jury.  Decedent  had  been  in  the 
employ  of  appellant  as  conductor  over  this  line  of  road  from 
1891  to  September,  1895,  and  from  that  time  until  May  31, 
1898,  he  had  made  no  trip  over  the  line.  The  record  does 
not  show  that  during  the  time  prior  to  September,  1895,  he 
knew  of,  or  had  an  opportunity  to  know  of,  this  obstruction, 
if  in  fact  it  then  existed.  Moreover,  the  question  here 
would  be  whether  decedent  knew  of  the  obstruction  when 
injured,  rather  than  as  to  his  knowledge  at  some  prior  time. 
See,  City  of  Bluffton  v.  McAfee^  23  Ind.  App.  112. 

The  jury  answered  that  from  May  31,  to  July  21,  1898, 
decedent  made  forty-six  trips,  and  that  during  this  time  he 
passed  over  the  side-track  seven  or  more  times.  They  also 
answered  that  these  branches,  in  so  far  as  they  constituted 
any  obstruction  to  the  side-track,  were  not  at  all  times  an 
open,  apparent,  and  obvious  obstruction  to  a  person  passing 
the  same  on  the  side-track  on  the  outside  of  a  train.  The 
overhanging  limbs  constituted  an  obstruction  over  the  side- 
track only.  The  branches  were  above  the  top  of  an  ordi- 
nary box  freight  car.  Decedent  may  have  passed  over  the 
side-track  a  number  of  times  in  the  performance  of  his 
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duties  as  a  conductor,  and  yet  never  have  seen  the  over- 
hanging branches.  And  he  may  have  seen  the  tree  and  its 
branches  while  passing  along  on  the  main  track,  and  yet  the 
danger  from  them  would  not  necessarily  have  been  appar- 
ent. It  was  not  an  obstruction  always  dangerous  to  em- 
ployes passing  over  the  switch,  but  was  dangerous  only  to 
a  person  on  top  of  a  car;  and,  unless  the  tree  and  its 
branches  were  seen  with  reference  to  a  car,  their  dangerous 
character  might  not  be  apparent.  So  that  knowledge  of  the 
existence  of  the  tree  and  its  branches,  and  knowledge  of 
the  danger  from  them,  are  not  necessarily  one  and  the  same. 
It  was  admitted  that  he  had  been  given  no  actual  notice  of 
the  obstruction.  There  is  nothing  in  the  record  to  show  that 
he  was  ever  at  any  time  in  a  position  where  he  must  neces- 
sarily have  seen  the  obstruction.  See,  Fonda  v.  St.  Paul 
City  R.  Co.y  71  Minn.  438,  74  N.  W.  166,  70  Am.  St.  341. 
When  all  the  evidence  in  the  case  is  considered,  it  must  be 
concluded  that  whether  decedent  assumed  the  risk,  or  v^as 
charged  with  notice  of  the  danger  to  which  he  was  exposed, 
was  a  question  for  the  jury.  See,  KeUeher  v.  Milwaukee, 
etc.,  R.  Co.,  80  Wis.  584,  50  N.  W.  942;  Sweet  v.  Michigan 
Cent.  R.  Co.,  87  Mich.  559,  49  N.  W.  882;  George  v.  Clark, 
85  Fed.  608,  29  C.  C.  A.  374;  Pidcock  v.  Union  Pac.  R. 
Co.,  5  Utah  612,  19  Pac.  191,  1  L.  K.  A.  131;  St.  Louis, 
ek.,  R.  Co.  V.  Irwin,  37  Kan.  701,  16  Pac.  146,  1  Am.  St. 
266;  Johnston  v.  Oregon,  etc.,  R.  Co.,  23  Oregon  94,  31 
Pac.  283;  Boss  v.  Northern  Pac.  R.  Co.,  2  N.  Dak.  128,  49 
X.  W.  655,  33  Am.  St.  756;  Ilulehan  v.  Oreen  Bay,  etc., 
R.  Co.,  68  Wis.  520,  32  N.  W.  529;  Fitzgerald  v.  New 
York,  etc.,  R.  Co.,  34  X.  Y.  Supp.  824;  Keist  v.  Chicago, 
etc.,  R.  Co.,  110  Iowa  32,  81  X.  AV.  181. 

The  sixth  instruction  does  not  purport  to  state  to  the  jury 
all  the  material  facts  they  are  required  to  determine,  but 
expressly  states  that  they  "will  be  required  to  determine  as 
material  questions  in  this  case  the  following  facts,  among 
others,"  and  proceeds  to  state  certain  facts.     This  instruc- 
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tion  can  not  be  considered  erroneous,  on  the  ground  that  it 
omits  the  element  of  decedent's  duty  respecting  open  and 
obvious  obstructions,  when  taken  in  connection  with  other 
instructions  given.  The  court  instructed  the  jury  upon  the 
employe's  duty  to  exercise  reasonable  and  ordinary  care 
and  diligence  for  his  own  safety,  and  that  if  he  received 
information  or  had  notice  of  such  conditions  and  dangers, 
and  he  afterwards,  with  knowledge  thereof,  voluntarily  re- 
mained and  continued  in  the  service,  and  was  injured,  he 
would  be  held  to  have  assumed  the  risk  of  such  conditions 
and  dangers,  and  could  not  recover. 

There  is  no  error  in  the  court's  refusal  to  instruct  the 
jury  if  the  evidence  showed  that  decedent  had  equal  oppor- 
tunity with  appellant  to  see  and  know  of  the  existence  of 
the  overhanging  limbs,  and  their  character  and  extent,  he 
would,  by  remaining  in  the  service,  assume  the  risk  and 
dangers  arising  therefrom.  The  jury  answered  that,  at  the 
time  of  and  prior  to  the  injury,  decedent  did  not  have  oppor- 
tunity equal  with  appellant's  officers  and  agents  to  know  of 
the  existence  and  location  of  the  tree  and  its  branches,  and 
that  he  did  not  know  of,  nor  did  he  have  reasonable  oppor- 
tunity to  know  of,  their  dangerous  character.  The  obstruc- 
tion was  one  arising  out  of  appellant's  negligence,  and  equal 
opportunity  to  know  of  the  existence  of  the  obstruction,  and 
equal  opportimity  to  know  of  its  dangerous  character  are 
not  one  and  the  same  thing.  Moreover,  it  can  not  be  said 
that  any  duty  rested  upon  decedent  to  make  any  examina- 
tion of  appellant's  road  for  such  an  obstruction  as  that  here 
in  question.  But  such  a  duty  did  rest  upon  appellant.  "The 
true  rule,"  say  Shearman  &  Redfield  on  the  Law  of  N'egli- 
gence,  (5th  ed.)  §217,  "as  to  ^equal  knowledge'  in  that,  when 
the  means  of  knowledge  and  the  duty  to  vse  those  means 
are  equal,  between  master  and  servant,  and  neither  uses 
those  means,  both  are  equally  at  fault."  And  in  Louisville, 
etc.,  jB.  Co.  v.  Berry,  2  Ind.  App.  427,  it  is  said:  "The 
general  statement  is  made  in  some  of  the  books  and  de- 
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eisions  of  courts  that  the  law  will  not  permit  a  servant 
to  recover  from  his  master  for  an  injury  resulting  on  ac- 
count of  a  dangerous  defect  in  the  service,  if  he  had  the 
same  means  of  discovering  the  defect  as  the  master  had. 
This  principle  can  apply  only  where  the  servant  is  under 
the  same  obligation  as  the  master  to  kriow  the  condition  of 
the  service."  See,  also,  Salem  Stoney  etc,  Co,  v.  Oriffiny 
139  Ind.  141. 

A  witness  who  had  testified  that  he  had  known  decedent 
a  number  of  years,  had  frequently  seen  him  at  work  as  a 
railroad  m-an  and  had  worked  with  him,  saw  him  almost 
every  day  during  the  last  years  of  his  life,  was  asked  to 
state  "what  sort  of  a  man  he  was,  as  to  whether  or  not  he 
was  a  careful  man  in  and  about  his  work  as  a  railroad  man, 
or  otherwise."  Objection  was  made  tliat  the  question  called 
for  an  opinion;  that  the  evidence  was  not  competent  to 
prove  freedom  from  contributory  fault,  and  was  not  proper 
under  any  issues  in  the  case.  It  is,  no  doubt,  true  that  such 
evidence  would  not  be  competent  to  excuse  negligence; 
but,  although  the  cases  do  not  agree,  it  would  be  competent 
upon  the  measure  of  damages.  The  loss  from  the  death 
of  a  careful,  experienced,  railroad  man  would  be  greater 
than  from  that. of  one  who  was  careless  and  inexperienced. 
The  law  estimates  the  value  of  a  human  life  as  best  it  can, 
and  in  doing  so  it  will  take  into  consideration,  among  other 
things,  the  habits  of  the  individual  as  to  sobriety  and  in- 
dustry, and  such  qualities*  as  affect  his  capacity  to  earn 
money.  The  evidence  in  question  was  not  improper  to  go  to 
the  jury  on  the  question  of  damages.  Upon  a  proper  re- 
quest, a  court  should  limit  by  an  instruction  such  evidence 
to  the  particular  question  upon  which  it  is  competent  See, 
Boardy  etc.,  v.  Legg,  110  Ind.  479;  Hogue  v.  Chicago,  etc., 
R.  Co,,  32  Fed.  365;  Missouri  Pac.  i?.  Co.  v.  Moffat^  60 
Kan.  113,  55  Pac.  837,  72  Am.  St.  343;  Welh^r.  Denver, 
etc.,  R.  Co.,  7  Utah  488,  27  Pac.  688;  Chicago,  etc.,  R.  Co. 
V.  ClarJc,  108  111.  113. 
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It  was  not  error  to  permit  appellant's  supervisor  to  testify 
that  appellant  had  not  erected  any  wamers  or  tell-tales  on 
either  side  of  this  tree.  The  complaint  contains  such  an 
averment.  Although  no  legal  obligation  rested  upon  ap- 
pellant to  erect  and  maintain  such  warners,  and  the  failure 
to  erect  and  maintain  them  would  not  be  negligence,  yet 
such  evidence  would  be  competent  as  tending  to  establish 
the  fact  that  decedent  did  not  know  of  the  obstruction,  and 
had  not  been  in  any  way  ^^'Brned  by  appellant  of  its  exist- 
ence or  of  the  danger.  Xor  was  there  any  error  in  per- 
mitting appellant's  train  master  and  chief  train,  dispatcher 
to  testify  that  decedent  was  not  notified  of  the  existence  of 
this  obstruction.  The  obstruction  had  existed  for  a  suffi- 
cient length  of  time  that  appellant  was  bound  to  know  of  it 
The  complaint  charged  that  appellant  had  not,  by  any 
means,  notified  decedent  of  the  danger.  The  danger  here 
in  question  was  not  such  as  is  ordinarily  and  usually  inci- 
dent to  the  business  of  railroading,  and  knowing  of  its  ex- 
istence, it  was  appellant's  duty  to  inform  its  employes;  the 
danger  not  being  of  such  character  that  the  employes  were 
bound  to  take  notice  of  it  Louisville,  etc.,  R,  Co.  v. 
Wright,  115  Ind.  378,  7  Am.  St  432. 

Upon  cross-examination  of  one  of  appellant's  witnesses, 
he  testified  that  after  the  injury,  and  on  the  same  night,  he 
picked  up  some  small  branches  of  a  tree  underneath  the 
overhanging  limbs.    It  was  not  reversible  error  to  permit  a 
question  to  be  asked  the  witness  on  the  further  cross-exam- 
ination, whether  at  the  time  he  did  not  think*  there  might  be 
some  connection  between  the  broken  branches  and  the  in- 
juries to  decedent    AVhat  the  witness  thought  could  not  be 
material  as  a  substantive  fact,  nor  would  any  such  statement 
V  him  bind  appellant.     He  had  already  testified  without 
objection  that  he  "didn't  know  but  what  they  might  be 
needed  as  evidence."    As  this  was  cross-examination  of  an 
employe  of  appellant  called  by  it  as  a  witness,  appellee  was 
^ot  bound  by  the  answer  as  made,  but  might  make  further 
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inquiry  to  determine  whether  the  witness  had  fully  given 
the  true  reason  for  his  action.  But  even  if  it  should  be  ad- 
mitted that  the  evidence  was  not  material,  it  can  not  be 
said  that  it  was  necessarily  prejudicial  or  harmful  to  ap- 
pellant. 

Judgment  affirmed. 


Treschman  v.  Treschman,  by  Next  Friend. 

[No.  8,685.    Filed  November  16,  1901:    Rehearing  denied  Janiuuy 

14,  1902.  ] 

Parent  and  Child. — Loco  Parentis, — Assault  Upon  ChUd, — Stepmother. 
— ^Ehren  thongh  a  stepmother  stands  in  loco  parentis  to  her  stepchild 
she  is  not  thereby  relieved  from  liability  for  a  malicious  assault 
made  by  her  upon  the  child,    pp.  S10-21S. 

Appeal  and  Error. — Evidence. — ejections. — Objections  to  the  ad- 
mission of  evidence  not  made  to  the  trial  court  will  not  be  con- 
sidered on  appeal,    p.  212. 

Evidence. — Parent  and  Child. — Stepmother. — Assault  Upon  CkHd. — In 
an  action  by  a  child  against  her  stepmother  for  damages  for  an 
assault,  the  testimony  of  the  father  that  he  informed  her  sisters 
thereof  when  they  came  home,  in  the  afternoon  of  the  day  of  the 
assault,  was  competent  as  tending  to  fix  the  time  of  the  assault. 
pp.  212,  213. 

Same. — (Ejection. — Motion  to  Strike  Out. — ^Where  no  objection  is  made 
to  a  question  or  answer,  and  the  answer  is  resx>onsive  to  the  ques- 
tion, a  motion  to  strike  out  comes  too  late.      p.  213. 

Same. — Amaidt. — Damages. — Repressions  of  Suffering. — ^In  an  action  for 
damages  on  account  of  personal  injuries  resulting  from  an  assault, 
an  objection  to  a  question  as  to  what  '^complaint,'*  if  any,  plain- 
tiff ever  made  to  witness  of  any  suffering  was  properly  overruled, 
as  the  word  **complaint"  was  doubtless  understood  by  the  wit- 
ness to  mean  **what  expression  of  pain."    pp.  213,  21 4. 

Same. — Assault. — Damages. — Reputation  of  Defendant  for  Peace  and 
QaiH. — In  the  trial  of  an  action  for  damages  for  i)ersonal  injuries 
resulting  from  an  assault  by  a  stepmother  upon  her  stepchild  evi- 
dence of  the  general  reputation  of  defendant  for  peace  and  quiet 
was  properly  excluded,    p.  214. 

Same. — Hearsay  Eridence. — In  an  action  by  an  infant  against  her 
stepmother  for  personal  injuries,  evidence  that  it  was  the  genieral 
repute  in  the  neighborhood  that  the  weakness  of  plaintiff's  eyes 
was  caused  from  measles,  and  that  plaintiff's  mother  told  witness 
in  the  presence  of  plaintiff,  then  two  years  old,  that  plaintiff  had 
had  the  measles  and  that  it  had  caused  lier  eyes  to  become  weak, 
was  properly  rejected  as  hearsay,    pp.  214,  215. 
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EviDSNOS. — Assault. — Damages. — Statements  Made  by  Plaintiff. — ^In  an 
action  by  an  infant  against  her  stepmother  for  injuries  resulting 
from  an  assault,  eyidenoe  by  the  son  of  defendant,  who  lived  with 
the  family,  that  he  never  heard  plaintiff,  nor  any  member  of  the 
family,  in  the  presence  of  plaintiff,  speak  of  the  assault,  was  prop- 
erly rejected,  as  the  offered  evidence  did  not  tend  to  negative  any 
diq;mted  fact  essential  to  plaintiff's  canse  of  action,    pp.  £16,  £16. 

TbiaJj, — iMtruetion. — Parent  and  Child. — Assault  by  Stepmother. — Dam- 
ages.— ^In  an  action  by  an  infant  against  her  stepmother  for  dam- 
ages for  personal  injuries  caused  by  an  assault,  an  instruction 
that  defendant  was  entitled  to  the  protection  which  the  law  gives 
the  parent  in  the  reasonable  chastisement  of  the  child  was  prop- 
erly refused,  where  defendant  denied  that  any  punishment  what- 
ever was  inflicted,    pp.  £16,  £17. 

Same. — Instruction. — Parent  and  ChUd. — Assault  by  Stepmother. — Dam- 
ages.— ^In  an  action  by  an  infant  against  her  stepmother  for  dam- 
ages for  injuries  resulting  from  an  assault  in  which  it  was 
contended  by  the  defendant  that  the  injuries  were  the  result  of 
disease,  the  defendant  was  not  harmed  by  the  refusal  of  an  in- 
struction to  the  effect  that  plaintiff  could  not  recover  if  the 
evidence  showed  that  the  injuries  complained  of  resulted  from 
disease  instead  of  punishment,  where  the  jury  were  informed  -in 
other  instructions  that  plaintiff  must  show  by  a  preponderance  of 
the  evidence  that  she  was  injured  in  some  of  the  respects  alleged 
as  a  direct  result  of  the  punishment  complained  of.    pp.  £17,  £18. 

Same. — Incomplete  Instru/ctions. — Parent  and  Child. — Assault  by  Step- 
mother.— Damages. — ^Instructions  in  an  action  by  an  infant  against 
her  stepmother  for  damages  for  personal  injuries  resulting  from 
an  assault  in  which  the  court  undertook  to  define  the  quantum  of 
proof  required  to  sustain  the  con^plaint,  enumerating  the  elements 
in  plaintiff's  case  required  to  be  shown  by  a  preponderance  of  the 
evidence  without  mentioning  the  question  of  the  presumption  of 
defendant's  innocence,  were  sufficient  as  against  a  party  not  ask- 
ing further  instructions,    p.  £18. 

Samb. — Inetrucdon  ojs  to  Reputation  for  Truth. — ^An  instruction  that  a 
man's  reputation  for  truth  is  made  by  what  his  neighbors  gener- 
ally say  of  him  in  this  regard,  if  they  say  he  is  untruthful  tliat 
makes  his  general  reputation  for  truth  bad,  but,  * '  upon  the  other 
hand,  if  a  man's  neighbors  say  nothing  whatever  about  him  as  to 
his  truthfulness,  tliat  fact  of  itself  is  evidence  that  his  general 
reputation  for  truth  is  good"  is  correct,  and  does  not  invade  the 
province  of  the  jury.    p.  £19. 

New  Trial. — Misconduct  of  Jury. — Affidavit. — An  affidavit  for  a  new 
trial  because  of  the  alleged  misconduct  of  the  jury  in  making  a  quo- 
tient verdict  which  fails  to  disclose  affiant's  source  of  information 
furnishes  no  legal  proof  of  the  alleged  misconduct,    pp.  £20,  ££1. 

From    Tippecanoe   Superior  Court;    W.  D.   Wallace^ 
Judge. 
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Action  by  Edith  Treschman  against  Lena  Treschman 
for  damages  for  an  assault.  From  a  judgment  for  plain- 
titf,  defendant  appeals.    Affirmed. 

J.  F.  Hardy  and  W.  JR.  Wood,  for  appellant. 
6r.  P.  Haywood  and  C.  A.  Burnett^  for  appellee. 

Robinson,  J. — ^Action  by  appellee,  by  next  friend,  for 
damages  for  alleged  personal  injuries  resulting  from  an  as- 
sult  and  battery  committed  by  appellant.  Complaint  in  one 
paragraph,  answer  in  denial.  Trial  by  jury  and  verdict  for 
appellee.  Motion  for  a  new  trial  and  in  arrest  of  judgment 
overruled. 

The  complaint  avers  that  appellee  is  thirteen  years  old 
and  has  always  lived  with  her  father;  that  appellant  is  her 
stepmother  and  was  married  to  her  father  about  eighteen 
months  prior  to  the  time  appellee  received  the  injuries  com- 
plained of;  that  a  few  months  after  the  occurrence  of  the 
injuries,  appellee's  father  and  stepmother  ceased  to  live 
together  and  have  been  living  apart  ever  since;  that  about 
six  months  after  the  marriage  and  for  about  a  year  previous 
to  the  injuries  appellant  treated  appellee  cruelly  and  in- 
humanly, frequently  striking  and  beating  her;  that  appellee 
performed  her  duties  as  a  child  toward  her  stepmother  as 
best  she  knew  how,  and  was  dutiful  and  kind  to  her;  that, 
before  injured,  appellee  was  a  strong,  healthy  girl,  had  good 
eyesight,  attended  public  school  and  helped  her  father  and 
stepmother  with  the  work  about  the  home;  "that  on  the  — 
day  of  April,  1897,  the  defendant  became  angered  and  en- 
raged at  the  plaintiff,  without  any  fault  of  the  plaintiff  and 
without  any  cause,  angrily  and  maliciously  seized  the  plain- 
tiff and  grasped  her  with  her  hands  on  each  side  of  plaintiff's 
head,  by  plaintiff's  ears,  while  standing  in  "front  of  her  and 
^vith  anger  rudely  and  with  great  force  jammed  her  head 
back  against  a  brick  wall,  and  repeatedly  five  or  six  times 
struck  the  back  of  plaintiff's  head  with  great  force  against 
said  brick  wall;  that  the  plaintiff  while  thus  receiving  said 
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blows,  on  account  of  the  intense  pain  caused  by  them, 
screamed,  whereupon  plaintiff's  father  rushed  to  her  assist- 
ance and  broke  defendant's  hold  upon  her,  when  plaintiff 
fell  to  the  floor  unconscious  because  of  the  injuries  to  her 
head  that  she  had  received  as  aforesaid;  that  she  soon  after 
regained  consciousness  but  suffered  intense  pain  at  the  back 
of  her  head  all  day  and  the  following  night,  sleeping  little 
if  any  during  the  night  on  account  of  said  pain;  that  the 
next  day  she  continued  to  suffer  from  severe  pains  in  the 
head,  and  has  so  suffered  almost  if  not  quite  continuously 
ever  since";. that  a  few  days  after  receiving  the  injuries  she 
could  not  bear  any  weight  on  her  heels,  in  walking,  because 
of  the  pain  to  her  head  caused  by  the  jar,  and  that  ever  since 
she  has  had  to  walk  with  the  greatest  care  on  account  of  the 
severe  pain  in  her  head  caused  by  the  slightest  jar.  It  is 
further  averred  that  on  account  of  the  injuries  she  could 
not  read  or  study  and  that  to  do  so  aggravated  her  injuries 
and  increased  her  suffering  and  in  consequence  she  has  been 
compelled  to  quit  school  and  is  not  able  to  attend  school; 
that  the  injuries  to  her  head  "have  caused  an  inflammation 
of  the  membrane  covering  the  cranium,  and  have  produced 
concussion  or  inflammation  of  the  membranes  of  the  brain, 
and  have  also  affected  that  part  of  the  brain  where  the  sen- 
sation of  vision  is  received,  resulting  in  an  inflammation  of 
the  optic  nerves,  injuring  ^he  eyesight  to  an  extent  of  not 
less  than  eighty  per  cent  loss  thereof,  with  great  danger  of 
total  blindness  following";  that  on  account  of  the  injuries, 
she  suffers  with  constant  and  severe  pains  in  her  head,  is 
nervous  and  sleepless,  appetite  impaired,  her  nervous  sys- 
tern  affected,  and  that  she  requires  constant  care  and  attend- 
ance; that  her  injuries  are  of  a  permanent  character  and  in- 
curable, are  growing  worse,  and  that  thereby  she  has  been 
rendered  a  permanent  invalid  incapable  of  study  or  acquir- 
ing an  education,  and  incapable  of  labor  or  of  caring  for 
herself. 
The  sufficiency  of  the  complaint  is  questioned  for  the  first 
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time  on  appeal.  Against  the  complaint  it  is  argued,  that, 
as  the  stepmother  SFtands  in  loco  parentis  to  an  infant  step- 
child, and  as  the  relation  of  parent  and  child  existed  be- 
tween appellant  and  appellee,  it  is  against  the  policy  of  the 
law  to  permit  an  action  like  that  at  bar  to  be  maintained. 
That  a  stepfather  or  a  stepmother  stands  in  loco  parentis  to 
an  infant  child  is  true  in  a  limited  sense.  A  person  can  not 
be  said  to  occupy  that  relation  unless  he  is  invested  with 
the  rights  and  charged  with  the*  duties  of  a  parent.  A 
father  is  legally  bound  to  support  his  child,  but  he  is  not 
legally  bound  to  support  a  stepchild.  He  may  lawfully 
decline  to  receive  the  infant  children  of  his  wife  by  a  prior 
marriage  into  his  family.  He  may  voluntarily  assume  such  a 
relation  to  stepchildren  that  the  doctrine  as  to  compensation 
for  services  and  necessaries  will  be  the  same  as  with  refer- 
ence to  his  natural  children.  But  his  marriage  to  the 
mother  of  infant  children  does  not  of  itself  place  him  in 
loco  parentis  to  such  children.  Grossman  v.  Lavber,  29 
Ind.  618.  While  the  infant  children  of  the  wife  by  a  for- 
mer marriage  may  or  may  not  be  members  of  the  family 
after  the  new  relation  is  formed,  yet,  it  necessarily  follows 
that  the  infant  children  of  the  husband  by  a  prior  marriage 
are  members  of  the  family  into  which  the  stepmother  has 
come  by  marriage.  But,  let  it  be  admitted  that  the  ste]> 
^  mother  stands  in  loco  parentis  to  such  infant  children,  what 
legal  duties  are  imposed  upon  her  toward,  such  children? 
While  the  father  lives,  is  there  any  duty  the  mother  owes 
the  child  that  may  be  enforced?  Do  not  the  reciprocal 
riglita  and  duties  of  mother  and  infant  children,  while  the 
father  lives,  rest  entirely  upon  principles  of  natural  law? 
She  can  not  be  held  for  the  child's  support.  She  has  no  in- 
di\ndiial  right  to  the  child's  services. 

We  quite  agree  with  appellant's  counsel  that  courts 
should  hesitate  to  invade  the  privacy  of  the  home,  or  to 
question  that  mutual  confidence  which  should  obtain  in  the 
household.    But  this  privacy  and  mutual  confidence  should 
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not  be  permitted  to  shield  an  evil  doer  from  the  conse- 
quences flowing  from  a  palpable  #  wrong.  They  are  not 
sufficient  to  shield  the  parent  from  a  criminal  prosecution 
for  an  assault  and  battery  on  his  child.  Hinkle  v.  StatCy 
127  Ind.  490;  Homleck  v.  State^  16  Ind.  App.  484.  Nor 
can  it  be  said  that  such  criminal  prosecutions  are  ample  to 
correct  and  punish  all  such  abuses.  They  may  aflPord  pro- 
tection from  parental  violence  and  wrongdoing  thereafter, 
but  the  fine  which  the  State  has  imposed  leaves  the  clear 
and  palpable  injustice  to  the  individual  child  still  unre- 
dressed. It  is  not  to  be  anticipated  that  acts  so  abhorrent  to 
the  family  relation  will  be  committed,  but  when  they  have 
been  committed  and  have  been  committed  malo  animo  as 
here  charged,  and  an  injury  inflicted  which  can  never  be 
compensated  for  thereafter  through  the  family  relation,  ' 
howsoever  exemplary  it  may  be,  courts  should  not  hesitate 
to  redress  the  wrong  in  so  far  as  it  may  be  redressed  through 
an  action  for  damages.  We  are  not  here  concerned  with 
the  right  of  an  adult  child  to  sue  a  parent  for  a  tort  com- 
mitted during  infancy.  There  may  be  good  reasons  for 
denying  this  right  where  the  minor  child,  after  the  injury, 
continues,  possibly  for  many  years,  at  home  and  unemanci- 
pated,  and  upon  arriving  at  majority  seeks  to  recover  dam- 
ages for  Quch  injury.  And  it  may  be  admitted  that  there 
may  be  good  ground  for  questioning  an  infant  child's  right 
of  action  against  its  father,  or  against  the  mother  as  head 
of  the  family,  but  we  are  not  prepared  to  say  that  in  no  case 
should  such  an  action  be  allowed.,  TnTReeve's  Domestic  Re- 
lation,  (4th  ed.)  357,  in  discussing  the  right  and  the  duty  of 
a  parent  to  correct  his  minor  child,  the  author  says:  "The 
true  ground  on  which  this  ought  to  be  placed,  I  apprehend, 
is,  that  the  parent  ought  to  be  considered  as  acting  in  a  judi- 
cial capacity  when  he  corrects,  and,  of  course,  not  liable  for 
errors  of  opinion;  and  although  the  punishment  should  ap- 
pear to  the  triers  to  be  unreasonably  severe,  and  in  no  meas- 
ure proportioned  to  the  offense,  yet,  if  it  should  also  appear 
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mt  acted  conscientiously,  and  from  motives  of 
lict  ought  ko  be  found  agains^t  him.  But  when 
mt  is,  in  their  opinion,  thus  unreasonable,  and 
at  the  parent  acted,  malo  animo,  from  wicked 
er  the  influence  of  an  unsocial  heart,  he  ought 
or  damages.  For  error  of  opinion,  he  ought  to 
)ut  for  malice  of  heart,  he  must  not  be  shielded 
.  claims  of  the  child.^'  In  tiie  case  at  bar  when 
brought  the  father  and  appellant  had  for  some 
3arated  and  living  apart.  The  family  relation, 
jllant  was  concerned,  had  ceased  to  exist.  But, 
hat,  the  facts  averred  in  the  complaint  show 
lus  wrong  was  done  appellee,  and  that  it  was 
lone.  From  the  particular  facts  averred  it 
jDial  of  justice  fo  say  that  no  right  of  action  ex- 
)f  the  parental  relation  which  existed  between 
the  time  the  injuries  were  inflicted, 
motion  for  a  new  trial  it  is  argued  that  certain 
I'idence  -was  excluded,  and  incompetent  evi- 
ed;  that  certain  instnictiors  were  improperly 
it  certain  others  tendered  were  improperly  re- 
such  objections  to  the  admission  of  evidence 
to  the  trial  court  will  be  considered  on  appeal. 
!  of  appellee  testified  that  two  of  his  daughters 
I  the  afternoon  of  the  day  of  the  alleged  assault 
He  was  asked  if  he  informed  these  daughtere 
or  trouble,  and  over  appellant's  objection,  he 
t  he  did.  The  witness  did  not  state  anything 
daughters.  This  evidence  was  competent  as 
(  the  time  the  daughters  came  home,  and  the 
rouble.  We  fail  to  see  how  the  simple  state- 
did  inform  them  could  harm  appellant.  While 
testifying  she  staled  that  her  sisters  came 
.y,  and  was  asked  whether  they  were  told  by 
ther  as  to  what  had  occurred,  and  without  ob- 
inswered  that  they  were.     One  of  the  sisters 
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also  testified,  without  objection,  that  she  went  home  in  the 
afternoon  and  was  informed  of  the  occurrence.  The  fact 
that  the  father  a  few  minutes  before  he  was^asked  this  ques- 
tion had  detailed  to  the  jury  the  facts  as  to  the  occurrence, 
his  answer  that  he  told  his  daughters  was  not  equivalent  to 
stating  to  the  jury  what  he  told  his  daughters. 

A  brother  of  appellee  testified  that  in  August  1897,  ap- 
pellee "was  complaining  at  that  time  of  not  feeling  good.-* 
A  motion  to  strike  out  was  made  that  "it  is  not  evidence  as 
to  present  pain."  A  sister  of  appellee  testified  that  in  June 
1897  appellee  "was  not  feeling  well  at  all,  she  was  always 
complaining."  A  motion  was  made  to  strike  out  because 
the  answer  is  the  expression  of  the  opinion  of  the  witness 
^idthout  stating  the  facts  upon  which  it  is  based,  and  that  it 
was  not  a  statement  or  expression  of  present  pain.  The  rec- 
ord does  not  show  that  any  objection  was  made  to  either  the 
questions  or  the  answers  in  the  above,  and,  the  answers 
being  pertinent  and  responsive  to  the  questions,  it  has  been 
held  that  the  objection  by  motion  to  strike  out  comes  too 
late.  Brown  v.  Oweriy  94  Ind.  31;  Cleveland,  etc.,  R.  Co. 
V.  Wynanty  134  Ind.  681;  Storms  v.  Lemon,  7  Ind.  App. 
435;  Lake  Shore,  etc.,  R.  Co.  v.  Mcintosh,  140  Ind.  261; 
Taylor  v.  McOrath,  9  Ind.  App.  30. 

A  -witness,  who  was  the  playmate  and  schoolmate  of  ap- 
pellee, lived  near,  and  saw  her  nearly  every  day,  was  asked 
what  complaint,  if  any,  appellee  ever  made  of  any  suffering 
at  the  time  appellee  was  talking  to  witness,  at  any  of  the 
times  during  the  past  two  years.  Objection  was  made  that 
the  question  asked  for  the  opinion  of  the  witness  and  not 
for  what  was  stated  by  appellee  or  the  expression  of  appel- 
lee as  to  present  pain.  The  objection  was  overruled  and  the 
witness  answered  that  "she  complained  about  her  head,  that 
she  was  not  feeling  well."  A  motion  to  strike  out  the  an- 
swer because  it  is  an  opinion  and  did  not  state  what  appellee 
said  as  to  present  pain  was  overruled. 

The  words,  what  complaint,  used  in  the  question,  were 
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itood  by  tlie  witness  to  mean,  what  expres- 
he  answer  indicates  that  If  the  answer  of 
Id  to  be  an  expression  of  pain  and  suffering 
jnred  person  at  the  time  of  the  pain  and 
at  seems  to  be  its  meaning,  although  made 
f  the  injury,  it  was  competent  Such  ex- 
eived  to  show  the  extent  of  latent  injuries 
hat  such  injuries  can  not  be  shown  in  any 
;pt  by  expressions  as  to  their  effect  Chi- 
'.  V.  Spilker,  134  Ind.  380;  Board,  etc.,  v. 
i.  544;  Board,  etc.,  v.  Nichols,  139  Ind. 
V.  Citizens  St.  R.  Co.,  12  Ind.  App.  194. 
stion  the  witness  was  asked,  what,  if  any- 
said  about  having  pains  in  her  head  when 
to  witness,  and  she  answered  that  appellee 
irt  her. 

made  of  the  refusal  of  the  court  to  permit 
testify  that  appellant's  general  reputation 
iiiet  was  pond.  There  was  no  error  in  ex- 
imony.  Gebhart  v.  Burlcetl,  57  Ind.  378, 
;  ElUoit  V.  Russell,  92  Ind.  526;  Sturgeon 
id.  App.  232. 

Inded  certain  offered  testimony  of  a  witness 
:  it  was  the  general  repute  in  the  neighbor- 
paleness  of  appellee's  eves  was  caused  from 
■  the  same  witness  that  appellee's  mother 
13  that  appellee's  eves  were  weak  from 
?  offered  testimony  of  a  witness  that  appel- 
1  witness  in  the  presence  of  appellee,  then 
at  appellee  had  the  measles  and  that  it  had 
to  become  weak.  As  to  part  of  this  offered 
iel  for  appellant  have  j2;iven  no  sufficient 
ouH  be  excepted  from  the  general  ride  ox- 
evidence.  What  appellee's  mother  told  the 
rtainly  properly  esolndod. 
t  hearsay  evidence  is  admissible  in  certain 
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<^«8e8.   But  it  is  admitted  only  through  necessity,  as  to  prove 
pedigree,  age,  place  of  birth  and  the  like.    But  it  is  not  ad- 
missible to  prove  the  existence  of  a  physical  fact.    Whether 
or  not  appellee's  eyes  were  weak  from  some  prior  disease 
could  be  established  by  positive,  testimony. 

A  witness,  appellant's  son,  lived  with  the  family  after  his 
mother's  marriage  and  until  she  and  her  husband  separated. 
He  took  his  meals  and  slept  there.  He  was  asked  by 
appellant's  counsel,  what,  if  anything,  he  had  heard  said  in 
the  family  between  April  and  September,  1897,  about  his 
mother  having  trouble  with  appellee  and  striking  her  head 
against  the  brick  wall;  and  what,  if  anything,  he  had  heard 
said  during  the  same  period  by  any  member  of  the  family, 
in  the  presence  of  appellee,  with  reference  to  the  same  mat- 
ter; and  also  if  he  had  ever  heard  the  matter  of  his  mother's 
striking  appellee's  head  against  the  brick  wall  discussed  by 
the  family.  He  was  also  asked  what,  if  anything,  he  ever 
heard  appellee  say  about  appellant  taking  her  by  the  ears 
and  beating  her  head  against  the  brick  wall.  Objections  to 
these  several  questions  having  been  sustained,  appellant  of- 
fered to  prove  by  the  witness  that  nothing  was  said  by  any 
one  at  any  time  about  any  of  the  matters  inquired  about  in 
the  questions. 

These  questions  are  not  directed  to  the  testimony  intro- 
duced by  appellee  as  to  her  complaints  of  sickness  or  suffer- 
ing.   The  questions  and  the  offers  to  prove  show  this.    Nor 
do  they  present  the  question  that  the  silence  of  a  party, 
where  facts  are  asserted  in  his  presence,  may  be  sho^vn 
against  him  if  the  facts  or  circumstances  are  such  that  he  is 
required  to  speak.     There  was  nothing  obligatory  upon  ap- 
pellee to  discuss  the  fact  of  the  trouble  between  herself  and 
her  stepmother  with  the  witness,  or  with  other  persons  in 
his  presence.    Counsel  in  their  brief  say,  "The  question  was 
the  non-existence  of  the  facts  testified  to  bv  witnesses  for 
appellee,  and  naturally  called  for  testimony  of  a  negative 
character."    All  the  questions,  except  the  last,  were  as  to 
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iscussion  by  members  of  the  family,  or  others,  of  the 
of  the  alleged  assault  aad  battery.  Counsel  for  ap- 
at  have  not  directed  our  attention  to  any  testimony  in- 
Lced  by  appellee  that  the  fact  of  the  alleged  assault  and 
ry  was  ever  discussed  in  the  family  during  the  time 
ioned  in- the  presence  of  either  of  the  parties.  It  is 
the  court  pennitted  the  father  to  testify  on  behalf  of 
llee  that  he  told  his  daughters  of  the  trouble.  But, 
;  have  already  seen,  the  father  did  not  relate  what  he 
the  daughters,  he  simply  testified  that  he  told  them  of 
rouble.  That  testimony  of  his  was  not  competent  to 
lish  the  fact  of  the  assault  and  battery,  but  was  comp&- 
as  we  have  said,  for  another  purpose.  It  is  also  true 
appellee  testified  that  when  her  sisters  came  home  on 
lay  of  the  occurrence  tiiey  were  told  by  her  or  her 
;r  as  to  what  had  occurred,  but  no  objection  was  made 
is  evidence.  Whether  there  had  been  a  discussion  of 
lleged  assault  and  battery  among  members  of  the  fam- 
'88  not  an  essential  element  of  appellee's  case,  but  the 
itial  elements  were  whether  an  assault  and  battery  wus 
nitted  producing  the  injuries  charged,  and  these  ele- 
»  would  not  have  been  negatived  by  the  prtposed  an- 
B  of  the  witness.  As  to  the  last  question,  whether  the 
ess  had  ever  heard  appellee  say  anything  about  ap- 
nt  injuring  her,  we  fail  to  see  how  appellant  was 
led  by  refusing  to  permit  the  witness  to  say  he  had 
r  heard  her  say  anything.  She  was  not  required  to  say 
bing  about  it  to  him  or  anyone  else  in  his  pre.sence.  She 
the  right  to  remain  silent  and  her  reasons  for  doing  so 
d  not  be  a  proper  subject  of  inquiry.  Aa  these  several 
tions  and  ofi'era  to  prove  did  not  tend  to  negative  any 
ited  fact  essential  to  appellee's  cause  of  action,  we  fail 
e  any  error  in  the  court's  rulings. 

implaint  is  made  of  the  court's  refusal,  upon  request,  to 
■net  the  jury  to  the  effect  that  if,  at  the  time  of  the  in- 
;s,  appellee  was  a  minor  and  lived  in  the  house  with  her 
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father  and  appellant  as  a  member' of  the  family,  and  as  such 
received  care  and  support  from  them,  appellant,  as  appel- 
lee's stepmother,  was  entitled  to  the  protection  the  law  gives 
the  parent  in  the  reasonable  chastisement  of  the  child. 

As  the  complaint  discloses  the  relation  of  parent  and 
child  it  was  necessary  that  it  should  show  that  the  punish- 
ment inflicted  was  unreasonable  and  excessive,  because, 
with  that  relation  disclosed  the  infliction  of  reasonable  pun- 
ishment could  not  be  actionable.  To  this  complaint  ap- 
pellant filed  only  the  general  denial.  Counsel  for  appellee 
argue  that  the  instructions  were  not  proper  because  appel- 
lant had  not  pleaded  the  relation  of  parent  and  child  in 
justification.  But  it  is  unnecessary  to  decide  whether  such 
a  plea  is  necessary  where  the  complaint  itself  discloses  the 
relation,  because  in  this  case  there  is  no  evidence  making 
the  instructions  applicable.  Appellant  in  her  testimony 
does  not  claim  that  "she  punished  the  child  in  a  proper  man- 
ner, but  she  positively  denies  having  inflicted  any  punish- 
ment whatever  upon  appellee.  Instead  of  the  evidence  on 
her  part  showing  or  tending  to  show  that  she  punished  the 
child,  as  a  parent  has  the  right  to  do,  she  denies  that  any 
punishment  whatever  was  inflicted. 

Appellant  requested  the  following  instruction:  "If  you 
find  from  the  evidence  that  the  plaintiff  was  diseased  at  and 
before  the  punishment  complained  of,  and  that  her  present 
condition  is  attributable  to  such  former  diseased  condition, 
and  not  in  any  manner  .or  part  attributable  to  such  punish- 
ment, then  you  must  find  for  the  defendant.  If  you  find 
that  the  plaintiff  was  diseased  at  and  before  the  punishment 
she  received,  if  any,  but  that  by  the  punishment  her  disease 
has  been  aggravated  or  intensified,  then  you  will  give  her 
damages  for  just  such  injuries  as  she  has  sustained  which 
were  the  result  of  the  punishment." 

The  court  modified  this  instruction  by  omitting  the  first 
sentence  and  giving  it  as  modified.  Appellant  was  entitled 
to  the  instruction  as  requested.     LouisvilUy  etc.,  Co.  v. 
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JoneSy  108  Ind.  551.  But  the  court  told  the  jury  in  another 
instruction  that  appellee  must  show  by  a  preponderance  of 
the  evidence  that  as  the  direct  result  of  the  punishment 
complained  of  appellee  was  injured  in  some  of  the  respects 
alleged,  and  that  if  this  was  not  shown  by  a  preponderance 
of  the  evidence  their  verdict  should  be  for  appellant.  And 
in  another  instruction  the  jury  were  told  that  if  they  found 
for  the  appellee  they  should  award  her  compensation  for 
the  injuries  "sustained  by  her  as  the  direct  result  of  the  al- 
leged wrongful  acts  of  the  defendant." 

It  is  also  argued  that  as  the  court  undertook  to  instruct 
the  jury  as  to  the  quantum  of  proof  required  to  sustain  ap- 
pellee's complainit,  it  should,  as  a  part  of  the  instructions, 
also  have  instructed  the  jury  upon  the  presumption  of  ap- 
pellant's innocence,  so  that  the  jury  might  weigh  this  in 
connection  with  the  other  proof,  in  determining  the  prepon- 
derance. In  the  instructions  given  the  court  correctly  enu- 
merated the  elements  in  appellee's  ease  which  must  be 
shown  by  a  preponderance  of  the  evidence,  and  that  if  .the 
jury  found  that  any  one  of  these  elements  had  not  been  es- 
tablished by  a  preponderance  of  the  evidence  their  verdict 
should  be  for  appellant.  In  the  instructions  given  no  men- 
tion is  made  of  the  presumption  of  appellant's  innocence, 
and  no  instruction  upon  that  question  was  requested  by  ap- 
pellant. The  instructions  given  were  sufficient  as  against  a 
party  not  asking  further  instruction.  Spurlin  v.  State  ex 
rel,  20  Ind.  App.  342. 

The  eighth  instruction  given  by  the  court  reads:  "Some 
evidence  has  been  introduced  forthe  purpose  of  impeaching 
the  testimonv  of  certain  witnesses  who  have  testified  before 
you,  by  attempting  to  show  that  such  witnesses  have  made 
statements  out  of  court  in  conflict  with  their  tesrtimony  in 
this  case.  The  court  instructs  you  that  a  witness  may  be 
impeached  in  this  manner,  but  as  to  whether.any  witness  in 
this  case  has  been  suecessfiiny  impeached  in  this  mode,  and 
if  he  has  been  so  impeached,  the  extent  to  which  this  has 
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been  done,  are  questions  of  which  you  are  the  exclusive 
judges." 

It  is  argued,  as  the  parties  to  the  suit  were  among  \he 
witnesses  against  whom  evidence  was  introduced  to  shoW 
that  they  had  made  statements  out  of  court  in  conflict  with 
their  testimony,  that  as  to  appellee  the  eflFect  of  the  instruc- 
tion was  to  limit  proof  of  such  statemenits  made  by  her  to 
the  sole  purpose  of  impeachment. 

It  is  true  that  statements  made  by  a  party  out  of  court 
in  contradiction  of  statements  made  as  a  witness  are  compe- 
tent as  original  evidence;  but  the  instruction  in  question 
does  not  designate  any  witness  or  class  of  witnesses,  but  ap- 
plies to  all  on  both  sides  affected  by  it.  It  seems  that  a  jury 
of  average  intelligence  must  have  understood  that  thid  in- 
struction was  intended  to  inform  them  as  to  the  law  on  the 
subject  of  the  impeachment  of  witnesses  and  for  that  pur- 
pose only.  See,  Lynch  v.  BateSy  139  Ind.  206;  Smith  v. 
State,  142  Ind.  288. 

Instruction  four  and  one-half  given  by  the  court  is  almost 
identical  with  an  instruction  approved  in  Lynch  v.  Bates, 
139  Ind.  206,  209.  The  instruction  here  uses  the  word 
"may*'  instead  of  "should",  as  was  suggested  in  the  above 
case. 

Complaint  is  made  of  the  eleventh  instruction :  "A  per- 
son's reputation  for  truth  is  made  by  what  his  neighbors 
generally  say  of  him  in  this  regard.  If  they  generally  say 
he  is  untrufthf ul,  that  makes  his  general  reputation  for  truth 
bad.  Upon  the  other  hand,  if  a  man's  neighbors  say  noth- 
ing whatever  abotit  him  as  to  his  truthfulness,  that  fact  of 
itself  is  evidence  that  his  general  reputation  for  truth  is 
good."  It  is  argued  that  the  last  clause  of  this  instruction 
invades  the  province  of  the  jury.  But  it  is  unnecessary  to 
argue  the  question,  as  this  same  instruction  was  approved 
in  the  case  of  Davis  v.  Foster,  68  Ind.  238.  See,  also,  Con- 
rad V.  State,  132  Ind.  254. 

The  third  and  fourth  assignments  of  error  are :    "3.  The 
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court  erred  in  refusing  to  allow  appellant  to  file  the  affida- 
vit of  William  R.  Wood,  in  support  of  her  motion  for  a  new 
trial,  in  support  of  her  amendment  to  her  motion  for  a  new 
trial,  and  in  explanation  of  appellant's  absence  at  the  hear- 
ing of  her  motion  for  a  new  trial."  "4.  The  court  erred  in 
striking  out  appellant's  own  affidavit  in  support  of  her  mo- 
tion for  a  new  trial,  and  in  support  of  her  amendment  to 
her  motion  for  a  new  trial." 

The  ground,  here  in  question,  for  a  new  trial  was  miscon- 
duct of  the  jury  in  making  a  quotient  verdict.  In  support 
of  this  appellant  filed  her  affidavit  and  a  day  was  fixed  for 
hearing.  L^pon  the  day  fixed  appellee  objected  to  proceed- 
ing with  the  hearing  in  the  absence  of  appellant  and  filed 
certain  affidavits  and  introduced  certain  oral  testimony  tend- 
ing to  show  efforts  made  to  secure  appellant's  attendance. 
The  court  postponed  the  hearing  and  fixed  the  day  for  hear- 
ing five  days  thereafter  and  entered  an  order  that  appellant 
appear  on  that  day  to  be  examined  touching  the  matters  set 
forth  in  her  affidavit.  Afterwards,  on  the  day  fixed,  ap- 
pellant failing  to  appear,  her  attorneys  offered  to  file  the 
affidavit  of  William  R.  Wood,  one  of  appellant's  attorneys, 
in  explanation  of  appellant's  absence  and  also  in  further  sup- 
port of  the  ground  for  a  new  trial.  Objection  was  made  to 
filing  this  affidavit  which  was  sustained.  Upon  appellee's 
motion  appellant's  affidavit  in  support  of  the  motion  for  a 
new  trial  was  then  stricken  out,  and  the  motion  for  a  new 
trial  overruled. 

Counsel  have  discussed  at  some  length  the  rulings  of  the 
court  in  refusing  to  allow  appellant  to  file  the  affidavit  of 
Mr.  Wood,  and  in  striking  out  appellant's  affidavit.  But 
under  the  rule  declared  by  the  Supreme  Court,  it  is  un- 
necessary to  enter  upon  a  discussion  of  these  questions,  be- 
cause, if  appellant's  affidavit  had  remained  on  file  and  the 
affidavit  of  Mr.  Wood  had  been  filed,  the  result  must  have 
been  the  same.  The  misconduct  of  the  jury  charged,  is 
misconduct  of  the  jury  while  in  the  jury  room.     The  affi- 
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davit  of  Mr.  Wood  was  to  the  effect  that  the  contents  of  ap- 
pellant's affidavit  filed  in  support  of  her  motion  for  a  new 
trial  were  true.  'Appellant's  affidavit  simply  sets  forth  the 
manner  in  which  the  jury  reached  its  verdict  in  the  jury 
room,  but  fails  to  disclose  affiant's  source  of  information.  It' 
is  expressly  held  in  Hutchins  v.  Statey  151  Ind.  667,  that 
such  an  affidavit  furnishes  no  legal  proof  of  the  alleged  mis- 
conduct; following  Stanley  v.  Sutherlandy  54  Ind.  339,  and 
overruling  HouJc  v.  AlleUy  126  Ind.  568,  11  L.  R.  A.  706, 
and  ChicagOy  etc.y  R.  Co.  v.  McDaniely  134  Ind.  166.  It  is 
true  the  affidavit  in  the  Hutchins  case  was  made  on  infor- 
mation and  belief,  and  the  affidavit  here  in  question  is  silent 
as  to  the  source  of  affiant's  belief,  but  in  the  above  case  it  is 
held  that  it  is  imimportant. 
Judgment  affirmed. 


Lavene  et  ux.  v.  Jarnecke. 

[No.  8,980.    Filed  Jannaiy  15,  1902.  ] 

Mortgages. — Principal  and  Surety. — Husband  and  Wife. — Tenants  by 
Entireties. — Estoppel. — ^Under  §348,  Boms  1901,  providing  that  no 
objection  taken  by  demurrer  and  overmled  shall  be  sufficient  to 
leverse  the  judgment  if  it  appears  from  the  whole  record  that  the 
merits  of  the  cause  have  been  fairly  determined,  a  judgment  fore- 
closing a  mortgage  executed  by  a  husband  and  wife  on  real 
estate  held  by  them  as  tenants  by  entireties,  in  which  the  wife 
set  up  the  plea  of  suretyship,  will  not  be  reversed  because  of  the 
failure  of  plaintiff's  reply,  pleading  an  estoppel  on  the  part  of 
the  wife,  to  state  that  he  believed  the  representations  made  by 
the  wife  that  the  money  borrowed  was  for  the  joint  use  and  ben- 
efit of  herself  and  husband  and  their  joint  property,  and  that  he 
act«d  upon  such  representations  and  belief  in  making  the  loan, 
where  the  facts  specially  found  by  the  court  fully  established  an 
estoppel. 

From  Lake  Superior  Court ;  H.  B.  Tuthilly  Judge. 

Action  by  John  F.  Jarnecke  against  Charles  Lavene 
and  wife  for  foreclosure  of  mortgage.  From  a  judgment 
for  plaintiff,  defendants  appeal.     Affirmed. 

B.  Borders^  L.  Becker  and  J,  0.  Bowers^  for  appellants. 
B.  F.  Ihach  and  J.  G.  Ibachy  for  appellee. 
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Black,  J. — To  the  complaint  of  the  appellee  upon  a 
promissory  note  and  a  mortgage  on  real  estate,  executed  to 
him  by  the  appellants,  the  latter  answered  by  denial,  and 
the  appellant  Anna  Lavene  answered  separately,  showing 
that  at  the  time  of  the  execution  of  the  note  and  mortgage 
she  was,  and  she  still  was,  a  married  woman,  wife  of  her  co- 
defendant,  the  appellant  Charles  Lavene,  and  was  a  resident 
of  this  State,  and  that  the  mortgaged  property  then  was 
owned,  and  was  still  owned,  by  the  appellants  as  tenants  by 
entireties;  that  the  note  was  given  for  money  borrowed  of 
the  appellee  by  her  codefendant,  and  she  signed  it  as  se- 
curity for  her  husband;  that  the  mortgage  was  executed  to 
secure  the  note  and  for  no  other  purpose,  and  was  executed 
by  her  as  security  for  her  husband;  that  she  never  rjBceived 
any  part  of  the  money  so  loaned  upon  the  note,  and  no  part 
thereof  was  used  for  the  benefit  of  her  or  of  her  separate 
estate. 

The  appellee  replied  to  this  answer  of  the  wife  by  denial 
and  by  a  second  paragraph,  wherein  he  admitted  that  the 
appellants  were  husband  and  wife  and  held  the  real  estate 
as  tenants  by  entireties,  and  alleged  that  at  the  time  the 
note  and  mortgage  were  executed  the  wife  represented  to 
the  appellee  that  the  money  to  be  obtained  upon  the  execu- 
tion of  the  note  and  mortgage  was  to  be  applied  to  the  im- 
provement of  the  mortgaged  property,  and  for  no  other  pur- 
pose, and  it  was  to  be  used  in  the  improvement  of  their  said 
joint  property,  and  for  their  joint  benefit,  and  for  no  other 
purpose,  and  that  she  was  not  surety  for  her  husband; 
"upon  which  representation  said  money  was  loaned  to  said 
defendants  for  their  joint  use;  wherefore  the  plaintiff  sa\^ 
that  the  said  Anna  Lavene  should  be  estopped  to  set  up  any 
claim  as  surety  against  him,  and  he  demands  judgment."  A 
demurrer  to  this  second  paragraph  of  reply  was  overruled. 

The  court  rendered  a  special  finding,  wherein,  it  was 
found  that  at  the  time  of  the  exeeution  of  the  mortgage  a 
dwelling-house  erected  on  the  real  estate  in  question,  a  city 
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lot,  was  completed,  and  no  repairs  or  improvements  thereon 
were  needed;  that  a  few  days  before  the  execution  of  the 
note  and  mortgage  the  appellant  Charles  applied  to  the  ap- 
pellee for  a  loan  of  $600,  and  offered  to  secure  the  payment 
thereof  by  mortgage  on  the  property  in  question.  The  ap- 
pellee was  acquainted  with  the  value  and  the  location  of  the 
property,  and  he  stated  to  the  appellant  Charles,  that  he 
could  have  the  money  if  the  title  was  good,  and  directed  him 
to  take  the  abstract  to  the  law  office  of  a  certain  lawyer,  ap; 
pellee's  attorney,  for  completion  and  examination-  The  ap- 
pellee had  been  acquainted  wdth  the  appellants  for  five 
years,  and  knew  where  they  resided;  and  a  few  days  after 
the  application  was  so  made,  he  called  at  the  residence  of 
the  appellants  and  informed  the  appellant  Charles  that  the 
money  was  ready,  and  that  the  appellants  must  come  to  said 
law  office  to  execute  the  papers,  and  they  accordingly  went 
to  that  office  for  such  purpose.  The  appellant  Anna  had 
been  for  some  years  accustomed  to  the  transaction  of  legal 
business  and  had  executed  mortgages  and  had  business  in 
court  on  different  occasions,  in  which  she  had  been  directly 
interested.  After  the  abstract  had  been  examined,  and  be- 
fore any  money 'had  been  loaned,  said  attorney  informed 
the  appellant  Anna  that  he  observed  from  the  a;bstract  that 
she  and  her  said  husband  were  joint  owners  of  the  property, 
and  that  they  being  such,  he  could  not  advise  the  appellee  to 
loan  any  money  upon  the  property  unless  the  money  was 
being  borrowed  for  their  joint  use  and  benefit  and  for  the 
improvement  of  the  property;  whereupon  she  informed  him 
that  the  appellants  wanted  the  money  for  their  joint  use  and 
benefit,  and  for  the  improvement  of  their  joint  property. 
About  the  same  time,  and  before  any  money  was  loaned,  the 
appellant  Charles  was  informed  by  the  lawyer  that  he  had 
examined  the  abstract  and  had  learned  from  it  that  the  ap- 
pellants were  joint  owners  of  the  property,  and  that  he 
could  not  advise  the  appellee  to  make  any  loan  upon  the 
property  unless  it  was  for  their  joint  use  and  benefit  and  for 
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the   improvement   of   the   property;   whereupon    the  ap- 
pellant  Charles   informed  the   lawyer  that  they  wanted 
it  for  their  joint  use  and  for  the  improvement  of  the 
property  and  for  no  other  purpose.     After  the  lawyer 
had  so  conversed  with  the  appellant  Anna,   before  the 
completion    of    the    negotiations,    and    on    the    day   be- 
fore the  execution  of  the  papers,  the  appellee  was  in- 
formed for  the  first  time  by  the  lawyer  that  the  title  to  the 
property  was  in  the  appellants  as  tenants  by  entireties,  and 
was  instructed  by  the  lawyer  that  no  loan  oould  be  made 
upon  the  property  unless  it  was  for  the  joint  use  of  the  ap- 
pellants and  for  the  benefit  of  the  property;  and  the  lawyer 
then  told  him  that  the  appellants  had  informed  him  that 
the  loan  was  intended  and  desired  for  their  joint  benefit  and 
for  the  improvement  of  their  property.     When  the  appel- 
lants went  to  the  Jaw  office  to  execute  the  papers,  they  were 
informed  by  the  lawyer  that  they  could  have  the  money  if  it 
was  wanted  "to  improve  their  joint  benefit,"  and  thereupon 
the  lawyer  prepared  the  mortgage  and  note  set  out  in  the 
complaint.     The    note    contained  a  statement  that  it  was 
given  for  money  borrowed  to  improve  property  described  in 
the  mortgage,  and  the  mortgage  contained  a  statement  that 
the  note  was  given  for  money  loaned  to  improve  and  repair 
the  buildings  on  the  property  and  for  the  joint  interest  of 
the  borrowers  and  mortgagors.     When  the  appellants  exe- 
cuted the  note  and  mortgage  they  knew  that  these  state- 
ments were  contained  therein.    At  the  same  time,  the  law- 
yer prepared  and  the  appellants  signed  and  were  sworn  to 
an  affidavit,  set  out  in  the  finding,  bearing  the  date  of  the 
note  and  mortgage,  in  which  each  of  them  swore  that  the 
money  for  which  the  note  and  mortgage  were  given  was  ob- 
tained from  the  appellee  in  this  manner,  for  the  purpose  of 
repairing  and  improving  the  property  described  in  the  mort- 
gage, and  for  no  other  purpose,  and  that  the  mortgage  and 
note  were  not  given  in  any  sense  to  secure  the  debts  of  the 
appellant  Charles;  also  that  it  was  upon  this  representation 
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that  the  money  was  being  so  loaned  to  them,  and  that  they 
and  each  of  them  would  pay  the  money  when  due,  and  that 
no  effort  would  be  made  to  defeat  the  recovery  thereof  from 
them  on  the  ground  of  its  being  a  security  debt  or  any  other 
defense  whatever;  that  the  loan  was  being  made  to  them  on 
these  representations,  and  that  the  same  were  true  in  every 
respect.  At  the  time  of  the  execution  of  the  affidavit  both 
of  the  'appellants  fully  knew  and  understood  its  contents. 
The  affidavit,  after  being  signed  by  the  appellants,  and  after 
they  had  been  sworn  thereto,  and  after  the  jurat  of  the  offi- 
cer had  been  attached  together  with  his  seal  thereto,  was  de- 
livered to  the  appellee,  prior  to  the  completion  of  the  con- 
tract of  loan. 

After  the  execution  and  delivery  of  the  papers,  the  ap- 
pellants were  asked  to  whom  the  check  should  be  made  pay- 
able, and  at  the  direction  of  both  of  them,  and  upon  the 
statement  of  the  appellant  Anna  that  the  appellant  Charles 
could  cash  the  check,  two  checks,  each  for  $300,  were  made 
payable  to  the  appellant  Charles,  and  the  appellee  delivered 
them  to  the  appellant  Charles,  who  cashed  them  and  used 
the  money  in  his  business.  The  appellant  Anna  received  no 
part  of  the  money,  and  no  part  thereof  was  used  for  her 
benefit  or  for  the  benefit  of  her  property  or  for  the  joint 
benefit  of  the  property  of  the  appellants  or  for  their  joint 
benefit.  One  year  after  the  execution  of  the  note,  the  ap- 
pellant Charles  gave  his  wife  $48  with  which  to  pay  the  in- 
terest on  the  note,  and  she  paid  the  appellee  that  sum,  and  it 
was  indorsed  on  the  back  of  the  note.  No  other  portion  of 
the  note  has  been  paid.  The  appellee  had  no  knowledge 
from  what  source  she  obtained  the  money  so  paid  by  her. 
The  amount  due  as  principal  and  interest  and  the  amount 
of  the  attorney's  fees  were  stated.  At  the  time  of  the  mak- 
ing of  the  loan,  the  appellant  Charles  and  his  son-in-law 
were  engaged  as  partners  in  a  manufacturing  business,  the 
appellant  Anna  having  no  interest  therein,  none  of  which 
facts  the  appellee  knew,  and  he  did  not  learn  them  until 
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long  after  making  the  loan.  When  the  appellant  Charles 
applied  to  the  appellee  for  a  loan  and  when  the  loan  was 
made,  the  appellee  was  not  informed  that  the  appellant 
Charles  desired  to  use  the  money  in  his  business,  but  by 
agreement  between  the  appellants  and  the  appellee  the  loan 
was  to  be  made  after  examination  of  the  abstract  of  title  bv 
&aid  attorney  and  on  his  approval  of  the  making  of  the  loan. 
The  court  found  that  the  appellee  relied  on  the  statements 
made  by  the  appellants  that  they  desired  the  money  for  the 
benefit  of  the  estate  mortgaged  and  that  they  intended  so  to 
use  the  same,  to  improve  their  said  joint  property;  that  he 
made  the  loan  to  them  for  that  and  for  no  other  purpose, 
and  they  stated  no  other  purpose  or  object  of  borrowing  the 
money  at  the  time  of  the  making  of  the  loan;  that  the  appel- 
lee in  making  the  loan  made  it  solely  upon  the  strength  and 
faith  of  the  representations  made  by  the  appellants  to  said 
lawyer,  communicated  to  the  appellee,  and  upon  the  repre- 
sentations made  at  the  lawyer's  oflSce  as  herein  foimd.  The 
conclusions  of  law  stated  by  the  court  were  in  favor  of  the 
appellee.  A  motion  of  the  appellants  for  new  trial  was  over- 
ruled. 

It  is  contended  here  on  behalf  of  the  appellants,  that  in 
the  second  paragraph  of  reply  the  appellee  did  not  suffi- 
ciently plead  an  estoppel,  special  reference  being  made  to 
the  words,  "upon  which  representations  said  money  was 
loaned  to  said  defendants  for  their  joint  use,"  and  it  being 
insisted  that  the  reply  was  bad  because  it  was  not  stated 
therein  that  the  appellee  believed  the  representations  and 
that  he  acted  on  them.  It  is  also  contended  that  the  evi- 
dence was  not  sufiicient  to  sustain  the  finding  that  the  appel- 
lee believed  and  relied  on  the  representations  of  the  appel- 
lant Anna. 

We  can  not  treat  the  evidence  as  properly  in  the  record, 
for  the  reason  that  the  bill  of  exceptions  containing  it  was 
not  presented  to  the  judge  within  the  time  beyond  the  term 
given  when  the  motion  for  a  new  trial  was  overruled. 
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Whether  or  not  the  reply  contained  facts,  well  pleaded, 
sufficient  to  constitute  an  estoppel,  the  court's  special  find- 
ing shows  that  the  court  treated  the  averment,  whose  inade- 
quacy is  asserted  by  the  appellants,  as  equivalent  to  the 
averments  which  the  appellants  contend  should  have  been 
inserted  in  the  reply;  and  the  facts  specially  found  by  the 
court  fully  and  unquestionably  establish  an  estoppel.  In 
such  case,  where  husband  and  wife,  owning  real  estate  as 
tenants  by  entireties,  mortgage  it  to  secure  their  promissory 
note,  her  liability  is  not  determined  by  the  form  of  the  con- 
tract; but  the  wife  can  not  avail  herself  of  a  claim  of  surety- 
ship, if,  in  fact,  the  entire  consideration  was  a  benefit  to  her 
in  person  or  to  her  interest  in  the  property,  or  if  her  conduct 
in  the  premises  was  such  as  to  create  an  estoppel  in  pais 
within  the  equitable  rules  applicable  to  such  estoppels.  To 
the  extent  to  which  she  receives  the  consideration  she  is  not 
a  surety,  and  she  is  bound  by  an  estoppel  in  pais  like  any 
other  person.  Our  statute  (§348  Burns  1901,  §345  Horner 
1901)  provides,  that  "no  objection  taken  by  demurrer,  and 
overruled,  shall  be  sufficient  to  reverse  the  judgment,  if  it 
appear  from  the  whole  record  that  the  merits  of  the  cause 
have  been  fairly  determined." 

It  does  appear  sufficiently  from  the  record  before  us  that 
the  merits  of  the  cause,  including  the  matter  in  dispute 
here,  were  fairly  determined. 

Judgment  affirmed,  with  ten  per  cent,  damages. 


McDonald  v.  Hare. 

[No.  8,506.    Filed  January  16,  1902.] 

Bills  and  Notes. — Pleading » — ^A  complaint  in  an  action  on  a  prom- 
issoiy  note  is  not  bad  as  against  demurrer  for  want  of  facts  be- 
cause of  its  failure  to  allege  the  execution  of  the  note,  and  that 
it  was  given  for  value,  where  it  is  alleged  that  defendant  by  his 
certain  promissory  note,  made  part  of  the  complaint,  promised  to 
pay  plaintiff  a  named  sum,  and  the  note  itself  recites  that  it  is 
given  for  value  received,    p,  228. 
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Bills  and  Notes. — Execution  of  Note, — Evidence, — ^Where  in  an  action 
on  a  promissory  note  the  defendant  does  not  deny  under  oath  the 
execution  of  the  note,  no  proof  of  execution  is  necessary  other  than 
the  note  itself,    p.  ^:^8, 

From  Warren  Circuit  Court ;  J.  M.  Rabb^  Judge. 

Action  by  Clinton  L.  Hare  against  Malcom  A.  Mc- 
Donald on  a  promissory  note.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

E.  F.  McCabCy  for  appellant. 
E.  Stansbury^  for  appellee. 

Robinson,  P.  J. — Appellee  sued  upon  a  promissory  note, 
and,  upon  issues  formed  by  answer  and  reply,  and  a  trial  by 
jury,  recovered  a  verdict.  The  only  error  assigned  is  that 
the  complaint  does  not  state  sufficient  facts.  The  only  ob- 
jections to  the  complaint  stated  by  counsel  are  that  it  is  not 
averred  that  the  note  was  given  for  value,  nor  is  the  execu- 
tion of  the  note  averred.  The  complaint  avers  that  appel- 
lee by  his  certain  promissory  note,  made  part  of  the  com- 
plaint, "promised  to  pay"  appellant  a  named  sum,  and  the 
note  itself  recites  that  it  is  given  for  "value  received.*'  As 
appellee  did  not  deny,  under  oath,  the  execution  of  the  note, 
which  is  in  the  ordinary  form,  no  proof  upon  that  point  was 
necessary  other  than  the  note  itself,  which  was  sufficient  to 
authorize  a  recovery.  The  complaint,  through  the  exhibit, 
shows  the  note  was  given  for  value  received.  The  pleading 
would  have  been  good  against  a  demurrer.  Napier  v.  May- 
hew,  35  Ind.  276;  Hunt  v.  Raymond,  11  Ind.  215;  Deutsch 
V.  Korsmeier,  59  Ind.  373;  Hardin  v.  Helton,  50  Ind. 
319;  Albany  Furniture  Co.  v.  Merchants^  Bank,  17  Ind. 
App.  93. 

Judgment  affirmj^d,  with  ten  per  cent,  damages  and  costs. 
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The  Tebre  Haute  and  Indianapolis  Rail- 
road Company  v.  Zehner. 

[No.  8,678.    Filed  January  16,  1902.  J 

Appeal  and  Error. — Lcav  of  Case. — Theory, — ^Where  the  theory  of 
a  complaint  was  the  same  as  in  a  former  trial  in  which  judgment 
was  rendered  in  favor  of  plaintiff,  and  the  Appellate  Court  re- 
veised  the  judgment,  the  law  annoxmoed  upon  the  former  appeal 
is  the  law  of  the  case,  and  the  case  cannot  be  taken  from  the 
operation  of  the  doctrine  announced  in  the  former  appeal  by  an 
attempt  to  change  the  theory  thereof  in  brief  of  counsel  for  ap- 
I)ellee.    pp.  SS9-231. 
Samb. — FcuLure  of  Proof. — Waters  and  Water  Courses. — Prescription. — 
Where  plaintiff's  right  of  recovery  in  an  action  for  damages  for 
loss  of  water  power  depended  ux)on  his  establishment  of  title  by 
user  for  twenty  jears,  a  general  verdict  for  plaintiff  will  be  re- 
versed where  the  evidence  and  answers  to  interrogatories  conclu- 
sively show  that  plaintiff's  user  was  not  for  more  than  fifteen 
years,    pp.  SSI,  2SS. 

From  Marshall  Circuit  Court;  A.  C.  Caprorij  Judge. 

Action  by  William  Zehner  against  the  Terre  Haute  and 
Indianapolis  Railroad  Company,  for  damages  for  destruc- 
tion of  water  power.  From  a  judgment  for  plaintiflT,  de- 
fendant appeals.    Reversed. 

J.  G.  WilliamSy  for  appellant. 

C  Kellison  and  S.  Parker^  for  appellee. 

Hekley,  J. — This  was  an  action  by  William  Zehner,  the 
appellee,  against  the  Terre  Haute  &  Indianapolis  Eailroad 
Company,  appellant,  to  recover  damages  for  the  loss  of  a 
'water  power  which  Zehner  claimed  to  own,  and  which  it  was 
alleged,  appellant  by  its  wrongful  acts,  had  to  a  large  extent 
destroved. 

The  original  complaint  was  filed  in  1893.  After  being 
amended  an  answer  in  two  paragraphs  was  filed,  the  firat 
being  a  general  denial  and  the  second  setting  up  that  the 
acts  complained  of  were  lawfully  done  by  appellant  under 
its  statutory  powers  as  a  railroad  company.  The  reply  to 
this  second  paragraph  of  answer  was  a  general  denial.     A 
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trial  of  the  cause  resulted  in  a  judgment  against  appellant, 
from  which  an  appeal  was  taken  to  the  Appellate  Court. 
On  January  21,  1896,  this  judgment  was  reversed  by  the 
Appellate  Court  for  error  of  the  Marshall  Circuit  Court  in 
overruling  the  motion  for  a  new  trial.  Terre  Haute^  etcj 
R.  Co.  V.  Zehner,  15  Ind.  App.  273. 

A  new  trial  having  been  granted  in  the  court  below,  pur- 
suant to  the  decision  of  the  Appellate  Court,  on  the  15th 
day  of  April,  1897,  it  was  ordered  that,  the  origin-al  papers 
and  pleadings  having  been  lost  or  destroyed  by  fire,  the  par- 
ties should  file  substituted  pleadings;  and  thereupon,  a  sub- 
stituted amended  complaint,  a  substituted  answer  and  a  sub- 
stituted reply  were  filed.  This  substituted  amended  com- 
plaint is  an  exact  copy  of  the  complaint  set  forth  in  the 
former  opinion  of  the  Appellate  Court,  exciept  that  it  alleges 
the  wrongs  complained  of  to  have  been  committed  by  the 
appellant  in  October,  1890,  instead  of  October  1891;  and 
except  that  the  use  of  water  drawn  through  "a  culvert  or 
culverts,"  instead  of  through  a  single  culvert,  is  alleged. 
The  substituted  answer  was  in  two  paragraphs,  the  first 
being  a  general  denial.  None  of  the  questions  discussed 
arise  upon  the  second  paragraph  of  answer  or  the  general 
denial  filed  as  a  reply  thereto,  and  no  further  reference  is 
made  to  them.  A  second  trial  of  tlie  case  was  had  before  a 
jury.  At  the  request  of  each  party,  interrogatories  were 
submitted  to  the  jury.  On  April  29,  1897,  the  jury  re- 
turned a  verdict  for  the  appellee,  assessing  his  damages  at 
$3,875,  and  also  returned  answers  to  the  interrogatories  sub- 
mitted to  them.  A  motion  by  the  appellant  for  a  venire 
de  novo  was  overruled;  also  a  motion  by  the  appellant  for 
judgment  on  the  answers  to  the  interrogatories,  notwith- 
standing the  general  verdict.  Afterward  appellant  file^l  its 
motion  and  reasons  for  a  new  trial.  This  motion  was  over- 
ruled. 

It  is  assigned  as  error  in  tills  court:  "(1)  The  court  below 
erred  in  overruling  the  appellant's  motion  for  judgment  on 
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the  answers  to  interrogatories,  notwithstanding  the  general 
verdict.  ^  (2)  The  court  below  erred  in  overruling  the  ap- 
pellant's motion  for  a  new  trial." 

We  think  this  court  decided  every  question  involved  in 
the  present  appeal  in  Terre  Ilautey  etc.y  R.  Co.  v.  Zehner, 
15  Ind.  App.  273.  It  was  there  said:  "Before  the  appellee 
can  recover  damages  of  the  appellant,  he  must  make  it  ap- 
pear: (1)  That  he  is  entitled  to  the  use  of  the  water  on  the 
east  side  of  the  embankment.  (2)  That  he  has  a  right  to 
draw  the  water  through  a  culvert  in  the  embankment.  (3) 
That  appellant  has  deprived  the  appellee  of  the  enjoyment 
of  such  right  in  whole  or  in  part."  The  law  as  announced 
by  the  court  in  Teri'e  Haute,  etc.,  R.  Co.  v.  Zehner,  supra, 
is  the  law  of  this  case,  and  even  if  the  doctrine  there  an- 
nounced be  radically  wrong  we  are  not  ^t  liberty  to  change 
it.  The  theory  of  the  complaint  is  in  both  instances  tlie 
same.  The  theory  of  the  appellee  upon  the  trial  was  the 
same  in  both  trials,  and  it  is  this  which  makes  the  law  an- 
nounced upon  the  former  appeal  apply  to  and  settle  every 
question  here  raised.  Counsel  for  the  appellee  can  not  now 
take  the  case  from  the  operation  of  the  doctrine  announced 
in  the  former  appeal  by  attempting  in  their  brief  to  change 
the  theory  of  the  complaint.  The  cai5e  must  stand  or  fall 
upon  the  theory  upon  which  the  complaint  proceeds.  Chi- 
cago, etc.,  R.  Co.  V.  Bills,  104  Ind.  13,  and  cases  cited. 

The  first  and  third  propositions,  which  'this  court  said 
upon  the  former  appeal  the  appellee  must  establish,  are  es- 
tablished by  the  evidence.  The  second  proposition  held  to 
be  equally  vital  to  the  appellee's  recovery  has  not,  under  the 
allegations  of  the  appellee's  complaint,  been  established. 
Under  the  complaint  appellee's  right  to  take  water  through 
the  culvert  constructed  by  him  is  based  exclusively  upon  a 
prescriptive  right.  He  is  not  complaining  that  the  natural 
flow  of  the  water  through  its  natural  channel  has  been  ob- 
structed to  his  damage,  nor  is  he  claiming  under  a  grant  of 
right  of  any  kind  which  appellant  has  invaded.     Referring 
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to  the  culvert  constructed  by  the  appellee  the  obstruction  of 
which  is  the  basis  of  the  appellee's  claim  for  damage,  his 
complaint  says:  "And  that  plaintiff  asserted  and  maintained 
eaid  culvert  at  the  depth  to  which  it  was  originally  con- 
structed by  him,  as  aforesaid,  under  claim  of  right,  ad- 
versely, openly,  notoriously,  continuously,  and  uninterrupt- 
edly for  more  than  twenty  years  prior  to  the day  of 

October  1890,  when  it  was  filled  up  and  obstructed  by  the 
defendant  company  as  herein  set  forth."  Without  the 
above  allegations,  the  complaint  would  have  been  bad.  Such 
is  the  reasoning  upon  thd  former  appeal.  The  general  ver- 
dict necessarily  found  that  appellee  maintained  this  culvert 
under  claim  of  right,  adversely,  openly,  notoriously,  con- 
tinuously, and  uninterruptedly  for  more  than  twenty  years 
prior  to  October,  1890. 

The  evidence  and  the  answers  to  interrogatories  both  con- 
clusively show  that  tlie  culvert  in  question  was  not  built  un- 
til 1875,  and  in  no  event  could  have  been  so  used  by  appel- 
lee for-more  than  fifteen  years  prior  to  1890.  And  as  we 
view  the  matter,  this  court  held  in  Terre  IlautCy  etc,  R. 
Co,  V.  Zehner,  15  Ind.  App.  273,  at  pages  283,  284,  that 
the  title  by  prescription  claimed  by  appellee  in  the  culvert 
could  not  be  acquired  in  the  public  highway.  If  appellee's 
complaint  was  based  upon  the  charge  that  appellant  had 
filled  up  the  natural  channel  of  the  stream  connecting  the 
two  lakes,  and  obstructed  or  diverted  the  natural  flow  of  the 
water  to  the  damage  of  appellee,  a  different  question  would 
arise.  Wliile  it  clearly  appears  by  the  answers  to  the  inter- 
rogatories returned  by  the  jury  with  the  general  verdict  that 
appellee  has  failed  to  establish  a  material  allegation  of  his 
complaint,  we  think  substantial  justice  will  be  best  sub- 
served by  the  granting  of  a  new  trial  in  this  cause. 

The  judgment  is,  therefore,  reversed,  with  instructions  to 
the  trial  court  to  sustain  appellant's  motion  for  a  new  trial. 
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State  of  Indiana,  ex  rel.  Bemo,  v,  Gold- 

ING   ET   AL. 
[No.  3,907.    Filed  January  17,  1902.  ] 

IxTOXiOATiNa  Liquors. — Action  on  Bond. — Damages. — Joint  Licerm. — 
Defendants  in  an  action  on  a  bond  conditioned  that  the  licensees 
shall  keep  an  orderly  honse  and  pay  all  fines  and  costs  that  might 
be  assessed  against  them  for  any  violation  of  the  provisions  of  the 
act  under  which  the  license  was  procured,  and  pay  all  judgments 
for  civil  damages  growing  out  of  the  unlawful  sales,  etc.,  cannot 
e8cai)e  liability  in  a  civil  action  thereon  for  personal  injuries 
received  in  their  place  of  business  by  an  assault  therein,  and  for 
money  taken  from  relator  while  therein,  on  the  groxmd  that  the 
bond  was  void  because  the  license  to  sell  intoxicating  liquors  was 
void  because  issued  to  defendants  jointly. 

From  Shelby  Circuit  Court ;  Douglas  Morris^  Judge. 

Action  by  State  on  the  relation  of  Frank  B.  Remo 
against  James  E.  Qolding  and  others  for  damages  on  a 
bond  given  for  sale  of  intoxicating  liquors.  From  a 
judgment  for  defendants  on  demurrer  to  complaint,  rela- 
tor appeals.     Reversed. 

G.  H.  MeikSj  C.  Hacky  T.  B.  Adams  and  /.  Carter^  for 
appellant. 

K.  M.  Hard,  E.  K.  AdamSy  A.  F.  TTray,  T.  H.  Camp- 
bell  and  0.  J.  OlessneVy  for  appellees. 

Wiley,  J. — Appellees  Golding  and  Bogeman  were  li- 
censed retailers  of  liquors,  and  were  engaged  in  the  saloon 
business  imder  a  license  issued  to  them  jointly,  and  exe- 
cuted jointly  the  bond  required  by  statute  for  retail  liquor 
dealers,  with  appellees  Rehme  and  Deprez  as  sureties.  Ap- 
pellant brought  this  action  against  all  the  appellees  upon 
that  bond,  to  recover  damages  for  alleged  injuries  received 
in  the  place  of  business  of  Golding  and  Bogeman,  by  being 
assaulted  therein,  and  for  money  of  which  he  charges  he  was 
robbed  while  therein.  All  the  appellees  demurred  sep- 
arately to  thrf  complaint,  which  demurrers  were  sustained. 
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The  appellant  refused  to  plead  over  and  judgment  was  ren- 
dered against  him  for  the  costs.  Sustaining  these  demur- 
rers are  assigned  as  errors. 

The  complaint  was  in  three  paragraphs  and  for  the  pur- 
pose of  determining  its  sufficiency  the  following  abstract 
will  suffice:  The  first  paragraph  avers  the  issuing  to  appel- 
lees Golding  and  Bogeman,  the  license;  the  execution  and 
the  approval  of  the  bond,  and  that  under  such  license,  they 
commenced  and  continued  the  sale  of  intoxicating  liquors 
at  retail  in  the  room  designated  and  described  in  the  license. 
The  breaches  o^  the  bond  alleged  in  this  paragraph  of  com- 
plaint are  that  prior  to  and  especially  on  April  24,  1899,  ap- 
pellees Golding  and  Bogeman  kept  said  house,  and  con- 
ducted said  business  in  a  disorderly  and  unlawful  manner,  in 
that  they  permitted  and  suffered,  "divers  persons  of  bad 
character  and  reputation  to  congregate  in  and  about  said 
building,  in  said  room  and  adjoining  rooms,  and  gamble,  and 
quarrel,  fight,  make  unusual  noises  and  do  other  things  too 
indecent  to  be  stated."  That  on  the  said  24th  day  of  April, 
1899,  the  relator  was  lawfully  in  said  place  of  business,  and 
that  by  reason  of  the  disorderly  and  unlawful  manner  in 
which  the  business  was  conducted,  he  was  unlawfully  and 
with  force  and  violence  assaulted,  injured,  and  robbed,  and 
by  reason  of  such  assault,  he  became  sick  and  suffered  great 
bodily  harm.  The  second  breach  of  the  bond  in  the  first 
paragraph,  is  that  the  relator  was  assaulted  by  said  Golding 
and  Bogeman.  The  third  breach  of  the  bond  alleged  in  the 
first  paragraph,  is  that  the  relator  was  assaulted  by  a  servant 
and  employe  of  Golding  and  Bogeman. 

The  averments  of  the  second  paragraph  are  like  the  first, 
except  that  it  is  charged  that  Bogeman  "did  illegally,  unlaw- 
fully, intentionally  and  knowingly  sell  and  deliver  to  the 
said  Remo  adulterated  and  poisoned  intoxicating  liquor,  by 
the  drinking  of  which  the  said  Remo  became  sick  in  body 
and  mind  to  the  extent  that  he  was  unable  to  protect  him- 
self from  being  robbed  and  defrauded  out  of  a  large  sum 
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of  money."  It  is  also  averred  in  this  paragraph  that  the 
illegal  sale  of  the  poisoned  liquor  was  made  by  servants  and 
employes  of  Golding  and  Bogeman. 

The  third  paragraph  of  the  amended  complaint  contains 
the  substantial  averments  of  the  first,  and  in  addition 
thereto  charges  that  Golding  and  Bogeman  "illegally  kept 
open  and  maintained,  in  connection  with  the  said  business, 
a  gambling  room  adjoining  and  adjacent  to  said  business 
room,"  and  that  they  allowed  divers  persons  to  gather  and 
congregate  in  said  gambling  room  to  gamble,  quarrel,  and 
fight,  and  that  they  did  carry  and  have  their  servants  and 
employes  carry  intoxicating  liquors  from  their  business 
room  to  said  gambling  room,  and  there  illegally  and  unlaw- 
fully, sell  and  receive  pay  for  the  same.  That  on  the  said 
named  day  the  relator,  while  in  said  gambling  room  drank 
of  the  liquor  sold  as  aforesaid,  by  reason  of  which  he  be-. 
came  unable  to  protect  himself  from  being  robbed  and  de- 
frauded out  of  a  large  sum  of  money,  and  that  he  became 
very  sick  and  suffered  great  bodily  pain  and  anguish  of 
mind.  A  copy  of  the  bond  is  filed  with  the  complaint.  The 
conditions  of  the  bond  are  that  the  licensees  shall  keep  an 
orderly  and  peaceable  house,  and  pay  all  fines  and  costs  that 
might  be  assessed  against  them  for  any  violation  of  the  pro- 
visions of  the  act  under  which  the  license  was  procured,  and 
pay  all  judgments  for  civil  damages  growing  out  of  the  un- 
lawful sales,  etc.  From  the  complaint  it  is  shown  that  Gold- 
ing and  Bogeman  made  application  to  the  board  of  commis- 
sioners for  a  license  to  sell  intoxicating  liquors  at  retail,  and 
that  such  license  was  granted  to  them  jointly.  The  bond 
sued  on  is  in  the  form  and  character  as  that  required  by 
statute. 

It  is  urged  by  counsel  for  appellees  that  the  act  of  the 
commissioners  in  granting  a  joint  license  to  Golding  and 
Bogeman  was  void,  and  hence  the  bond  sued  upon  was  also 
void.  We  gather  from  the  briefs  that  it  was  upon  this  tho- 
ory  the  several  demurrers  were  sustained  to  the  complaint. 
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This  court  held  in  the  ease  of  Spaulding  v.  Nathan^  21  Ind. 
App.  122,  that  the  statute  regulating  the  issuing  of  a  license 
to  sell  intoxicating  liquors  at  retail,  did  not  make  any  provi- 
sion for  issuing  such  license  to  any  one  other  than  a  "male 
person  over  the  age  of  twenty-one  years,"  and  that  by  the 
statute  itself  two  or  more  persons  are  prohibited  from  ob- 
taining a  license  jointly  or  as  partners.  We  still  adhere  to 
the  construction  there  given  to  the  statute.  If  it  logically 
or  necessarily  follows  that  because  there  is  no  warrant  in 
the  statute  authorizing  the  issuing  of  a  joint  license,  as  in 
this  case,  that  the  bond  given  in  pursuance  to  the  statute  is 
also  void,  then  there  can  be  no  recovery  upon  it.  It  is  urged 
by  counsel  for  the  appellees  that  the  relator  was  bound  to 
know  the  law,  and  hence  knew  that  the  license  under  which 
Golding  and  Bogeman  were  carrying  on  business  was  an  il- 
legal license  and  that  the  bond  was  therefore  void.  True,  a 
party  is  presumed  to  know  the  law,  but  in  our  judgment  it 
is  not  a  necessary  sequence,  that,  because  the  license  was 
void,  the  bond  was  void.  The  bond  w^as  just  such  a  bond  as 
is  provided  for  by  the  statute.  By  the  execution  and  the  ap- 
proval of  the  bond,  the  principals  therein  entered  upon  the 
business  of  retailing  liquors  to  their  profit.  Without  the 
bond  they  could  not  have  engaged  in  this  business.  To  de- 
clare that  after  they  had  reaped  the  benefits  which  alone 
could  have  arisen  by  virtue  of  the  bond,  that  they  were  not 
amenable  to  its  conditions  for  a  violation  of  anv  of  its 
terms  because  the  license  had  been  issued  to  them  jointly 
as  partners,  and  hence  the  bond  was  void  for  that  reason, 
would  be  to  declare  a  rule  repugnant  to  law,  to  every  sense 
of  justice  and  good  morals.  They  acted  under  tl>e  bond  as 
though  it  was  valid  and  binding,  and  every  sense  of  justice 
demands  that  for  anv  violation  of  its  conditions  thev  should 
atone  for  resulting  injuries. 

Counsel  have  not  cited  us  to  any  authority  directly  in 
point,  and  we  have  been  unable  to  find  any,  but  it  is  a  plain 
and  just  principle  of  law  that  recitals  in  a  bond  ordinarily 
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bind  both  principal  and  sureties.  Thus  if  a  guardian's  bond 
recites  that  a  guardian  has  been  appointed,  and  the  bond 
provides  for  the  faithful  performance  of  his  duties  and  that 
he  will  account  for  all  funds  of  his  ward  that  may  come  into 
his  hands,  neither  he  nor  his  sureties,  for  his  malfeasance, 
can  successfully  defend  on  the  ground  that  he  was  not  in 
fact  appointed  such  guardian.  The  law  will  not  countenance 
such  fast  and  loose  play  as  that.  The  principle  of  estoppel 
applies. 

In  the  case  of  Oray  v.  State  ex  rely  78  Ind.  68,  41  Am. 
Rep.  545,  it  was  held  that  sureties  upon  a  guardian's  bond, 
executed  by  them  and  their  principal  to  obtain  an  order  to 
sell  real  estate  of  his  wards,  after  he  had  sold  the  real  estate 
and  received  the  money,  were  estopped  to  deny  that  their 
principal  had  in  fact  been  appointed  guardian  of  such  ward. 
Shroyer  v.  RtchmoTidy  16  Ohio  St.  455,  was  a  suit  upon  a 
guardian's  bond.  The  sureties  insisted  that  the  appointment 
was  illegal.  The  court  held  that  they  were  estopped  from 
asserting  that  such  appointment  was  illegal,  and  in  the 
course  of  the  opinion  said:  "By  executing  this  bond,  they 
obtained  for  their  principal  the  possession  and  control  of  his 
ward's  property,  and  can  not  now  be  permitted  to  escape 
liability  to  account  therefor,  by  denying  the  recitals  of  their 
own  bond.    They  are  estopped  to  do  so." 

The  case  of  Fridge  v.  State,  3  Gill  &  J.  103,  20  Am.  Deo. 
463,  was  a  suit  on  a  guardian's  bond,  in  which  the  surety 
urged  the  invalidity  of  his  principal's  appointment  as  a  de- 
fense, and  it  was  held  he  was  estopped.  The  court  said: 
"Owen  Dorsey  having  given  his  bond,  in  which  he  is  stated 
to  be  the  guardian  of  E.  A.  K.,  and  having  obtained  posses- 
sion of  her  property,  it  would  not  in  a  suit  against  him,  have 
lain  in  his  mouth  to  deny  that  he  was  guardian,  in  the  very 
face  of  the  recital  in  his  bond,  or  to  set  up  any  supposed  ir- 
regularity in  obtaining  the  appointment;  the  recital  in  the 
bond  being  evidence  as  against  him,  that  he  was  guardian. 
Nor  does  it  lie  in  the  mouth  of  his  surety,  against  whom  the 
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recital  is  equally  evidence."  See  also  Norton  v.  Miller,  25 
Ark.  108. 

A  case  strongly  in  point  is  that  of  Iredell  v.  Barbee,  9 
Ired.  250,  that  was  an  action  on  the  bond  of  an  insane  per- 
son. The  law  did  not  authorize  the  appointment  unless  it 
had  been  found  by  a  jury  that  such  person  was  a  lunatic  or 
an  idiot,  and  as  it  was  not  so  found,  it  was  insisted  that  the 
bond  was  void.  It  was  held  that  thoxigh  the  court  did  not 
have  power  to  appoint  the  guardian,  in  the  absence  of  such 
a  finding,  and  authorize  him  to  take  her  estate  into  his  pos- 
session, yet  under  the  recitals  of  the  bond,  and  after  he  had 
reduced  the  estate  of  his  ward  to  possession  and  squandered 
it,  responsibility  could  not  be  escaped  upon  the  ground  of  an 
illegal  or  void  appointment. 

In  the  case  of  Collins  v.  Mitchell,  6  Fla.  364,  the  action 
was  on  a  sheriff's  bond.  The  sureties  defended  on  the 
ground  that  at  the  time  of  the  execution  of  the  bond,  the 
principal  was  in  fact  dead,  and  that  his  name  was  signed  to 
the  bond  by  another.  It  was  held  that  the  sureties  were 
estopped  to  deny  that  their  principal  was  sheriff,  and  that 
thev  were  bound  bv  the  recitals  of  their  bond.  This  case 
it  seems  to  us  goes  to  great  length,  but  it  show^s  the  rigidity 
with  which  courts  will  enforce  oflScial  obligations,  where 
rights  of  third  parties  are  infringed,  when  such  official  obli- 
gations are  for  the  protection  of  such  rights. 

A  party,  except  in  the  clearest  case,  should  not  be  allowed 
to  deny  the  plain  recitals  of  a  solemn  obligation,  into  which 
he  has  entered,  when  to  do  so  he  defeats  the  rights  of  a 
third  person,  for  whose  benefit  the  obligation  was  made,  and 
who  has  sustained  injury  by  reason  thereof.  The  rule  de- 
clared in  the  cases  cited  is  a  wholesome  one,  and  in  our 
judgment  is  applicable  to  the  facts  pleaded.  Appellees 
Golding  and  Bogeman  got  all  the  benefit  from  the  license 
and  bond  that  could  possibly  accrue  to  them  if  the  license 
had  been  legal  in  every  respect.  Under  such  a  condition  it 
is  obnoxious  to  every  sense  of  justice  that  they  and  their 
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sureties  should  be  released  from  liability  for  a  breach  of  the 
bond,  and  thus  deny  its  plain  and  strict  recitals. 

The  bond  as  we  have  seen  is  conditioned  that  the  princi- 
pals should  keep  an  orderly  and  peaceable  house;  pay  all 
fines  and  costs  that  might  be  assessed  against  them  for  the 
violation  of  the  liquor  law,  and  pay  all  judgments  for  civil 
damages  growing  out  of  unlawful  sales,  etc.  The  complaint 
charges  that  Golding  and  Bogeman  did  keep  a  disorderly 
house,  and  states  the  facts  upon  which  such  charge  rests.  It 
also  charges  illegal  sales  of  liquor,  in  that  they  sold  adul- 
terated liquors,  to  the  relator,  by  which  he  was  rendered 
helpless,  and  that  injury  resulted  therefrom. 

It  is  made  a  misdemeanor,  by  statute,  to  sell  adulterated 
liquors  (§2167  Burns  1901).  It  follows  therefore  that  any 
sale  of  adulterated  liquors  is  unlawful. 

While  there  are  facts  alleged  in  the  complaint  that  are 
not  by  any  means  creditable  to  the  relator,  we  are  inclined 
to  the  view  that  they  are  sufficient  to  constitute  a  cause  of 
action. 

The  judgment  is  reversed,  with  directions  to  the  court 
below  to  overrule  the  demurrers  to  the  complaint. 


Anthony  v.  Masters. 

[No.  3,888.    Filed  January  17,  1902.] 

Appeal  and  Error. — Pleading. — Amendment. — The  filing  of  an 
amended  complaint  after  an  answer  has  been  filed  takes  the  orig- 
inal complaint  and  the  answer  thereto  out  of  the  record,  and 
available  error  cannot  be  predicated  upon  the  mling  of  the  court 
on  a  demurrer  to  the  original  complaint,  or  in  striking  out  an 
answer  thereto,    p,  iB41. 

Judgment. — Assignment, — Pleading. — ^An  action  on  an  assigned  judg- 
ment is  properly  brought  in  the  name  of  the  assignee,  and  it  is 
not  necessary  to  set  out  or  to  exhibit  a  copy  of  the  written  assign- 
ment,   p,  842. 

Same. — Notice. — Process. — Collateral  Attach. — ^That  a  judgment  was 
rendered  upon  a  notice  which  under  the  law  of  the  State  in  which 
it  was  rendered  was  too  short,  and  was  therefore  erroneous,  and 
Bab  ject  to  be  set  aside  or  reversed  under  proper  methods  provided 
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by  law,  cannot  dpfeat  a  recovery  npon  the  judgment  still  sub- 
sisting in  full  force,    pp.  242-246. 

Pleading. — Answer. — Refusal  to  Permit. — The  mere  insufficiency  of 
an  answer  is  not  a  sufficient  reason  for  refusing  to  permit  the 
filing  thereof,  especially  where  the  rejection  amounts  to  a  refusal 
to  i>ermit  the  defendant  to  take  issue  upon  the  complaint,    p.  B46. 

Process. — Judgment. — Equitable  Relief. — Fraud. — ^An  answer  in  an 
action  to  enforce  a  judgment  rendered  in  a  sister  state,  showing 
that  jurisdiction  was  obtained  through  the  fraud  of  the  judg- 
ment plaintiff  and  the  officer  who  made  a  false  return  of  service 
of  process  constitutes  a  good  ground  for  equitable  relief  against 
the  enforcement  of  the  judgment,    pp.  246,  247. 

Judgment. — Assignment. — The  assignee  of  a  judgment  takes  it  sub- 
ject to  all  equities  existing  in  favor  of  the  judgment  defendant 
against  the  judgment  plaintiff,    p.  247. 

From  Delaware  Circuit  Court ;  J.  G.  Leffltr^  Judge. 

Action  by  Hibbert  B.  Masters  against  Samuel  P.  An- 
thony on  a  judgment  obtained  against  the  latter  in  the 
state  of  Florida,  and  assigned  to  plaintiflT.  From  a  judg- 
ment in  favor  of  plaintiff,  defendant  appeals.    Reversed. 

F.  Ellis  and  J.  T.  Walterhouse^  for  appellant. 
J.  N.  Templevj  (7.  C  Ball  and  E.  R.  Templer^  for  ap- 
pellee. 

Black,  J. — The  appellee  filed  a  complaint  against  the  aj)- 
pellant,  whose  demurrer  thereto  was  overruled.  The  appel- 
lant filed  an  answer  in  two  paragraphs,  the  second  being  the 
general  denial,  and  the  first  paragraph  was  struck  out  on 
motion  of  the  appellee.  Thereupon,  the  cause  was  submit- 
ted to  the  court  for  trial,  and  the  court  having  heard  the 
evidence  and  the  argument  of  counsel,  took  the  cause  under 
advisement.  Eight  days  afterward  the  appellee  filed  an 
amended  complaint  against  the  appellant  and  Enoch  W.  Ag- 
new  and  Brantley  A.  Weathers.  The  defendants  Agnew 
and  Weathers  separately  and  jointly  answered  the  amended 
complaint.  A  demurrer  of  the  appellant  to  the  amended 
complaint  for  want  of  sufficient  facts  was  overruled.  At  a 
later  day,  the  appellant  tendered  an  answer  to  the  amended 
complaint,  but  the  court  refused  to  permit  the  answer  to  be 
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filed  The  appellant  then  also  tendered  a  separate  "counter- 
claim and  cross-complaint,"  but  the  court  refused  to  permit 
the  same  to  be  filed.  It  next  appears  from  the  record  that 
"this  cause  being  now  of  issue  is  for  trial  submitted  to  the 
court  without  a  jury,  and  the  court  having  heard  all  the  evi- 
dence, inspected  the  papers,  and  being  fully  advised  in  the 
premises,  finds  for  the  plaintiff,"  etc.;  and  thereupon  the 
court  rendered  judgment  for  the  appellee  against  the  appel- 
lant for  $485.99. 

No  attempt  has  been  made  to  bring  the  evidence  before 
this  court.  The  specifications  in  the  appellant's  assignment 
of  errors  relating  to  the  sufficiency  of  the  original  complaint 
and  to  the  ruling  upon  the  demurrer  thereto  and  to  the  ac- 
tion of  the  court  in  striking  out  the  first  paragraph  of  an- 
swer thereto  can  not  be  regarded  as  presenting  any  question 
for  review.  The  amended  complaint' superseded  the  origi- 
nal complaint.  Upon  the  filing  of  the  amended  complaint, 
the  original  no  longer  constituted  a  part  of  the  record.  The 
filing  of  an  amended  complaint  after  an  answer  has  been 
filed  takes  the  original  complaint  and  the  answer  thereto  out 
of  the  record.  Indianapolis,  etc.,  R,  Co.  v.  Center  Town- 
ship,  143  Ind.  63;  Uedrich  v.  Whitehom,  145  Ind.  642; 
Weaver  v.  Apple,  147  Ind.  304;  Johnson  v.  Conklin,  119 
Ind.  109;  Western  Assurance  Co.  v.  McCarty,  18  Ind.  App.  '' 
449;  Barnes  v.  Pelham,  18  Ind.  App.  166;  City  of  New  Al- 
hany  v.  Conger,  18  Ind.  App.  230;  Bozarth  v.  McOilli- 
cuddy,  19  Ind.  App.  26;  Insurance  Co.  v.  Coombs,  19  Ind. 
App.  331. 

The  original  complaint  and  the  answer  thereto  did  not 
form  the  issue  finally  tried  and  determined.  It  is  plain, 
therefore,  that  there  could  be  no  available  error  in  ruling 
upon  a  demurrer  thereto  or  in  striking  out  an  answer 
thereto. 

In  the  amended  complaint  it  was,  in  substance,  alleged, 
that  on  the  1st  of  February,  1895,  by  the  consideration  and 
judgment  of  the  circuit  court  of  the  state  of  Florida,  of  the 
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fifth  judicial  circuit,  in  and  for  the  county  of  Marion,  in  a 
certain  action  then  pending  therein,  wherein  Enoch  W.  Ag- 
new  and  Brantley  A.  Weathers,  copartners,  under  the  firm 
name,  etc.,  were  plaintiffs,  and  the  appellant  was  defendant, 
the  plaintiffs  therein  recovered  a  judgment  against  the  ap- 
pellant in  the  sum  of  $372.70,  and  the  further  sum  of 
$4.30,  c6sts  of  suit,  which  judgment  bears  interest  from  the 
day  of  the  date  thereof  at  the  rate  of  eight  per  cent,  per 
annum  until  paid;  and  that  said  judgment  was  duly  ren- 
dered and  given;  that  afterward,  on  the  22nd  of  April, 
1895,  said  Enoch  W.  Agnew  and  Brantley  A.  Weathers 
equitably  sold  and  assigned  in  writing  said  judgment  to  the 
appellee,  who  now  owns  the  same,  and  that  said  judgment  is 
now  due  and  wholly  unpaid;  that  the  judgment  plaintiffs  are 
made  defendants  herein  to  answer  as  to  what  interest,  if 
any,  they  have  in  th'e  judgment,  etc.;  wherefore,  etc.  It 
was  not  necessary  to  set  out  or  to  exhibit  a  copy  of  the  writ- 
ten assignment.  The  suit  was  not  upon  the  assignment 
The  action  was  properly  brought  in  the  name  of  the  real 
party  in  interest.    The  complaint  was  not  insufficient. 

In  the  separate  answer  which  the  appellant  tendered  and 
offered  to  file,  it  was  alleged  that  under  and  by  virtue  of 
the  laws  of  the  state  of  Florida  "the  assignment  of  judg- 
ment declared  on  in  the  amended  complaint"  is  void;  where- 
fore, etc.  For  his  further  separate  answer  it  was  alleged, 
that  at  the  time  of  the  rendition  of  the  judgment  and  at  the 
commencement  of  the  action  in  which  it  was  rendered,  and 
ever  since,  there  was  and  has  been  and  is  in  force  in  the 
state  of  Florida  a  statute  of  that  state  of  the  tenor  follow- 
ing: "All  writs  of  process  upon  the  institution  of  any  suit 
in  the  circuit  court  shall  be  made  returnable  to  the  next 
rule  dav  thereafter,  unless  there  shall  not  be  ten  davs  inter- 
vening  between  the  day  of  the  issuing  of  the  same  and  the 
next  rule  day,  in  which  case  the  same  shall  be  made  return- 
able  to  the  rule  day  in  the  next  succeeding  month.  If  ten 
days  shall  have  intervened  between  the  time  of  the  service 
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of  process  on  the  defendant,  and  the  return  day  of  the  writ, 
the  defendant  must  appear  on%that  day,  and  then  have  until 
the  next  succeeding  rule  day  to  plead.  A  default  may  be 
taken  for  want  of  appearance  or  plea  on  a  rule  day,  pro- 
vided the  requisite  time  shall  have  elapsed  since  the  service 
of  process,  and  judgment  may  be  entered  by  the  clerk  on 
proof  of  claim."  It  was  further  alleged,  that  the  judgment 
declared  on  in  the  amended  complaint  was  rendered  in  utter 
disregard  and  violation  of  the  foregoing  statute,  in  this,  that 
by  the  record  of  the  court  rendering  the  judgment,  made  in 
the  cause  in  wKich  it  was  rendered,  and  remaining  in  thait 
court,  it  appears  that  at  the  time  the  appellant  was  defaulted 
and  judgment  was  rendered  against  him  in  said  action,  ten 
days  had  not  intervened  since  the  alleged  service  of  pro- 
cess on  the  defendant  in  that  action,  and  that  there  was  no 
other  source  of  jurisdiction  of  him  in  that  action,  except 
said  alleged  service  of  process;  that  there  was  no  appear- 
ance in  the  action  by  the  defendant  or  by  any  person  for 
him  or  in  his  behialf ;  wherefore  that  court  had  not  juris- 
diction of  his  person. 

In  the  "counterclaim  and  cross-complaint"  of  the  appel- 
lant against  the  appellee  and  the  codef endants  Agnew  and 
Weathers,  it  was  alleged,  in  substance,  that  on  the  27th  of 
December,  1894,  Agnew  and  Weathers  as  copartners,  com- 
menced an  action  against  the  appellant  in  said  circuit  court 
of  Florida,  by  causing  to  be  issued  from  that  court  a  sum- 
mons ad  respondendum  to  the  appellant;  that  this  summons 
afterward  was  returned  to  that  court  endorsed  as  follows: 
"Came  to  hand  December  28th,  1894,  and  executed  on  the 
29th  day  of  December,  1894,  by  serving  within  named  S. 
P.  Anthony  in  his  absence  from  Marion  county,  by  deliver- 
ing a  true  copy  of  this  original  to  his  wife,  at  his  usual  place 
of  abode  in  Marion  county,  a  member  of  the  family  of  said 
defendant,  S.  P.  Anthony,  more  than  fifteen  years  of  age, 
explaining  to  her  the  contents  thereof.  B.  D.  Hodge,  Sher- 
iff, by  P.  H.  Nugent,  D.  S." 
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It  was  further  alleged,  that  thereafter  such  proceedings 
were  had  in  that  cause  in  that  court,  as  that  for  the  failure 
of  the  appellant  to  appear,  plead,  answer  or  demur  to  the 
declaration  filed  therein,  judgment  by  default  was  ren- 
dered against  him  in  favor  of  the  plaintiffs  therein, 
on  the  alleged  cause  of  action  sued  upon,  for  $372.70, 
and  for  $4.30  costs;  that  appellant  did  not  appear, 
plead,  answer,  or  demur  in  that  action  or  authorize 
any  one  to  appear  for  him,  and  nobody  appeared  for  him, 
in  that  action;  that  he  had  no  knowledge  of  the  oommence- 
ment  or  pendency  of  the  action  until  after  the  rendition  of 
judgment  therein ;  that  the  return  so  endorsed  on  the  sum- 
mons is  wholly  false,  and  in  truth  and  in  fact  the  summons 
was  not  served  at  all,  and  no  copy  or  original  thereof  was 
delivered  to  his  wife  or  at  his  place  of  abode ;  that  said  false 
return  is  the  only  matter  in  the  record  of  that  cause  show- 
ing or  tending  to  show  jurisdiction  of  that  court  of  his  per- 
son in  that  cause;  that  nothing  was  done  in  that  action 
other  than  as  herein  stated  whereby  to  acquire  jurisdiction 
of  his  person;  that  the  jurisdiction  and  power  of  that  court 
to  render  said  judgment  rest  wholly  and  solely  upon  said 
false  return,  and  nothing  else;  that  said  Agnew  and  Weath- 
ers, together  with  one  Philip  H.  Nugent,  who  then  and 
there  was  deputy  sheriff  of  said  court,  whose  signature  as 
deputy  sheriff  is  subscribed  to  the  false  return,  wickedly 
contriving  and  conspiring  together  to  practice  a  fraud  upon 
the  court  and  to  defraud  the  appellant,  made  and  caused  to 
be  made  said  false  return,  whereby  said  court,  without  hav- 
ing acquired  jurisdiction  of  the  appellant  in  that  action,  was 
deceived  into  entering  judgment  by  default  and  also  final 
judgment  against  appellant  as  above  averred;  that  said 
judgment  remains  uncanceled  in  the  records  of  that  court,, 
and  is  the  same  judgment  declared  on  in  the  amended  com- 
plaint in  this  action;  that  appellant  at  the  time  of  the  com- 
mencement of  said  action  and  the  rendition  of  said  judg- 
ment had  and  he  still  has  a  valid  and  meritorious  defense 
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to  said  action,  in  this,  that  the  cause  of  action  declared  on 
in  said  action  was  fully  paid  and  discharged  before  the  com- 
mencement of  said  action.  Prayer  for  a  decree  annulling 
said  judgment  and  adjudging  it  to  be  void,  and  that  the  ap- 
pellee and  Agnew  and  Weathers  be  perpetually  enjoined 
from  suing  upon,  enforcing  or  attempting  to  enforce  said 
judgment,  and  for  all  other  proper  relief. 

The  answer  contained  two  paragraphs,  which  do  not  ap- 
pear to  have  been  numbered,  as  required  by  the  statute,  and 
neither  paragraph  stated  facts  constituting  a  defense.  The 
first  paragraph  did  not  state  any  facts,  and  was  plainly  bad. 
The  facts  stated  in  the  second  paragraph  did  not  show  the 
judgment  to  be  void.  If  the  judgment  was  rendered  upon 
a  notice  which  under  the  law  of  the  state  in  which  it  was 
rendered  was  too  short,  and  was  therefore  erroneous  and 
subject  to  be  set  aside  or  reversed  under  proper  methods 
provided  by  the  law  of  that  state,  this  could  not  defeat  a 
recovery  upon  the  judgment  still  subsisting  in  full  force. 
A  judgment  of  a  court  of  superior  jurisdiction  is  not  void 
because  founded  on  service  which  was  too  short.  Van  Fleet 
Col.  Att,  §§490,  491;  Essig  v.  Lower,  120  Ind.  239,  246; 
ITelphenstine  v.  Vincennes  Nat.  Banky  65  Ind.  682,  590, 
32  Am.  Rep.  86. 

It  does  not  appear  from  the  record  what  evidence  was 
received  under  the  first  submission  of  the  cause  for  trial  or 
under  the  second  submission.  It  is  possible  that  the  court 
under  the  second  submission  considered  the  evidence  intro- 
duced under  the  former  submission,  but  of  this  we  have  no 
information.  It  does  appear  that  an  amended  complaint 
was  filed,  that  a  demurrer  thereto  was  overruled  and  that 
the  additional  defendants  answered;  and  it  appears  that  the 
cause  was  again  submitted  for  trial,  and  that  the  court  hav- 
ing heard  all  the  evidence,  etc.,  found  for  the  plaintiff.  If 
the  court  regarded  the  appellant's  answer  of  denial  to  the 
original  complaint  as  still  in  the  record,  after  permitting 
the  filing  of  an  amended  complaint  and  of  a    demurrer 
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thereto  and  ruling  upon  the  demurrer,  it  was  in  error;  for, 
as  we  have  seen,  the  original  complaint  and  the  issuer 
formed  upon  it  no  longer  continued  before  tlie  court.  So, 
it  appears  that  the  court  denied  the  appellant  the  privilege 
of  presenting  any  defense  by  pleading. 

The  mere  insufficiency  of  the  paragraphs  of  answer  was 
not  a  sufficient  reason  for  refusing  to  permit  the  filing  there- 
of, which  the  record  indicates  was  done  by  the  court  of  its 
own  motion.  The  failure  to  number  the  paragraphs  was  a 
mere  irregularity.  What  would  have  been  the  proper  course 
to  be  taken  upon  a  refusal  to  correct  it  is  not  a  question  here. 
In  McCoy  v.  Stockman^  146  Ind.  668,  it  is  said  to  be  error 
to  strike  out  a  complaint  on  the  ground  that  it  does  not  state 
facts  sufficient,  because  the  plaintiff  has  a  right  to  amend 
so  that  his  pleading  will  state  facts  sufficient,  and  he  can 
not  do  this  if  his  pleading  is  struck  out.  This  reason  is  ap- 
plicable also  to  a  refusal  to  permit  a  party  to  file  a  plead- 
ing. See,  Smith  v.  IlarriSy  135  Ind.  621,  623;  also,  Mahin 
V.  Wehsier,  129  Ind.  430,  28  Am.  St.  199. 

If  a  pleading  tendered  by  a  party  be  insufficient,  and  if 
it  be  not  wholly  incapable  of  amendment  which  will  make 
it  sufficient,  it  certainly  should  not  be  rejected,  especially 
where  the  rejection  amounts  to  a  refusal  to  permit  the  de- 
fendant to  take  issue  upon  the  complaint.  If  we  should 
conclude  that  there  was  no  available  error  in  refusing  per- 
mission to  file  the  answer,  we  could  not  so  regard  the  court's 
action  relating  to  the  "counterclaim  and  cross-complaint.*' 
This  pleading  sufficiently  showed  that  the  judgment  sued 
on  was  rendered  by  a  court  of  superior  jurisdiction  of  a 
eister  state  without  jurisdiction  of  the  person  of  the  judg- 
ment defendant,  and  was  therefore  void. 

In  Pond  V.  Simons,  17  Ind.  App.  84,  this  court,  properly 
recognizing  the  Supreme  Court  of  the  United  States  as  the 
paramount  authority  in  the  constmction  of  the  Constitution 
and  statutes  of  the  United  States,  followed  the  more  modern 
doctrine  of  that  court,  as  expressed  in  Grover,  etc.,  Co.j  v. 
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Raddiffe,  137  TI.  S.  287,  11  Sup.  Ct.  92,  34  L.  Ed.  670, 
that  notwithstanding  the  averments  in  the  record  of  the 
judgment  itself,  the  jurisdiction  of  the  court  by  which  a 
judgment  is  rendered  in  any  state  may  be  questioned  in 
a  collateral  proceeding;  that  the  jurisdiction  of  a  foreign 
court  over  the  person  or  the  subject-matter  is  always  open 
to  inquiry,  and  that  in  this  respect  a  court  of  another  state 
is  to  be  regarded  as  a  foreign  court.  See,  13  Am.  &  Eng» 
Ency.  of  law,  992. 

The  appellant's  pleading  now  in  question  showed  that  the 
merely  apparent  jurisdiction  was  obtained  through  the 
fraud  of  the  judgment  plaintiffs  and  the  officer  who  made 
a  false  return  of  service  of  process.  This  constituted  a 
good  ground  for  equitable  relief  against  the  enforcement  of 
the  judgment.  Brown  v.  Eatoriy  98  Ind.  591;  Cavanaugh 
V.  Smithy  84  Ind.  380;  Freeman  on  Judg.,  §576;  Pome- 
roy'e  Eq.  Jur.,  §919. 

Whether  any  relief  might  be  afforded  by  our  courts 
against  the  attempted  enforcement  here  of  a  judgment  of  a 
court  of  a  sister  state  because  of  fraud  other  than  such  as 
affected  the  jurisdiction  of  that  court  is  not  a  question  in 
this  case. 

We  are  inclined  to  the  opinion  that  our  courts  should  re- 
gard any  unconscionable  judgment  of  a  sister  state  procured 
by  fraud  as  open  to  impeachment  under  pleadings  based 
upon  equitable  principles,  in  such  state,  and  that  relief  may 
be  had  under  our  reformed  procedure  against  an  attempt 
to  enforce  such  a  judgment  in  this  State. 

The  assignee  of  a  judgment  takes  it  subject  to  all  equi- 
ties existing  in  favor  of  the  judgment  defendant  against  the 
judgment  plaintiff.  Robeson  v.  RohertSy  20  Ind.  155,  83 
Am.  Dec.  308;   Freeman  Judg.,  §427. 

The  court  should  have  permitted  the  parties  to  plead  until 
issues  were  made  up  for  trial,  and  the  trial  should  have  been 
had  upon  such  issues. 

Judgment  reversed. 
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LiNGG  V.  State,  ex  bel.  Weitzel. 

[No.  8,232.    Filed  October  24,  1901.    Rehearing  denied  January 

17,  1902.  ] 

EviDENOE. — Letters, — ^No  error  -was  committed  in  refusing  to  admit 
in  evidence  in  the  trial  of  a  bastardy  proceeding  a  letter  purport- 
ing  to  have  been  written  by  relatrix  to  defenduit,  where  relatrix 
testified  that  she  did  not  write  it,  and  it  was  not  shown  that  it 
was  received  in  due  course  of  mail  or  that  it  was  genuine. 

From  Dearborn  Circuit  Court ;  N,  8.  Qivan^  Judge. 

Action  by  State  on  the  relation  of  Luetta  Weitzel 
against  George  Lingg.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

G,  M,  Boberts  and  W.  B.  Johnston^  for  appellant. 

Wiley,  P.  J. — Appellant  was  the  defendant  below,  and 
was  adjudged  to  be  the  father  of  the  relatrix's  bastard  child. 
His  motion  for  a  new  trial  was  overruled,  and  such  ruling 
is  the  only  error  assigned.  There  were  three  reasons  as- 
signed in  the  motion  for  a  new  trial,  one  of  which  was  the 
alleged  error  of  the  court  in  refusing  to  permit  the  def end- 
amt  to  introduce  in  evidence  a  letter  offered  bv  him,  and 
which  purported  to  have  been  written  by  the  relatrix.  The 
appellee  has  not  filed  any  brief,  and  the  only  question  dis- 
cussed by  appellant  is  the  refusal  of  the  court  to  permit 
him  to  read  such  letter  in  evidence. 

Under  the  evidence,  the  jury  were  fully  warranted  in  find- 
ing that  appellant  was  the  father  of  the  child,  and  that  he 
furnished  the  relatrix  money  with  which  to  go  to  Cin- 
cinnati, and  remain  in  a  hospital  during  her  accouchement. 
It  is  also  shown  by  the  uncontradicted  evidence  that  while 
she  was  at  the  hospital,  he  went  there  to  see  her. 

The  letter  which  he  offered  to  introduce  in  evidence  pirr- 
ported  to  have  been  written  to  appellant  by  the  relatrix, 
and  the  name  signed  to  the  letter  was  "Lu  Weitzel."    It  is 
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not  dat^d,  nor  does  it  appear  from  the  letter  itself  that  it 
was  written  from  Cincinnati.  On  cross-examination  the  re- 
htrix  was  shown  the  letter,  and  after  examining  it,  testified 
that  she  did  not  write  it,  and  pronounced  it  a  forgery.  She 
admitted  that  she  did  write  him  a  letter  while  she  was  in  the 
hospital,  but  not  the  one  offered  in  evidence.  It  also  ap- 
pears from  the  evidence  that  when  appellant  got  the  letter 
it  had  been  opened.  ^Vppellant  w^as  a  witness  in  his  own  be- 
half, and  testified  that  his  wife  gave  him  the  letter  upon 
his  return  home  one  evening.  It  is  not  shown  that  the  letter 
was  postmarked  at  Cincinna-ti,  nor  whether  it  was  received 
in  due  course  of  mail.  The  envelope  in  which  the  letter  was 
enclosed  was  not  produced  at  the  trial,  and  no  evidence  was 
offered  that  it  was  postmarked  at  Cincinnati.  After  the 
relatrix  had  denied  writing  the  letter,  and  pronounced  it  a 
forgerv,  appellant  made  no  attempt  to  prove  that  it  was 
in  her  handwriting,  or  that  her  signature  was  attached  to  it. 
Upon  the  face  of  the  letter,  it  contained  nothing  that  would 
throw  any  light  upon  the  matters  in  controversy.  Under 
these  facts,  the  letter  was  not 'admissible,  and  the  ruling  of 
the  court  in  refusing  to  let  it  be  read  in  evidence  was  cor- 
rect. Mr.  Greenleaf  lays  down  th^  rule  that,  in  general,  all 
private  writings  must  be  proved  to  be  genuine,  before  ad- 
missible in  evidence.  1  Greenleaf  on  Ev.  §557.  See,  also, 
Grubb  V.  State^  117  Ind.  277;  White  Sewing  Mach.  Co,  v. 
Gordon,  124  Ind.  495,  19  Am.  St,  109;  Baltimore,  etc.,  R. 
Co.  V.  McWhinney,  36  Ind.  436. 

In  Alabama,  it  was  held  that  a  letter  received  through  the 
mail,  not  in  response  to  a  previous  letter  written  to  the  pur- 
ported writer,  was  not  admissible  in  evidence  against  the 
writer  without  proof  of  its  genuineness.  O^Connor,  etc., 
Co.  V.  Dickson,  112  Ala.  304,  20  South.  413. 

In  New  York  it  was  held  that  evidence  of  the  receipt  of  a 
letter  purporting  to  have  been  written  by  a  person  and 
mailed  at  his  place  of  residence,  is  not  sufficient  to  authorize 
its  introduction  in  evidence  against  the  alleged  w^riter,  in 
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the  absence  of  proof  that  he  either  wrote  or  authorized  it  to 
be  written.  Nichols  v.  Kingdom,  etc.,  Co.,  56  N.  Y.  618. 
In  Pennsylvania,  a  similar  rule  has  been  declared.  Sweemy 
V.  Tenmile  Oil,  etc.,  Co.,  130  Pa.  St.  193,  18  Atl.  612. 

Upon  the  facts  as  disclosed  by  the  record,  and  under  the 
authorities,  the  letter  offered  was  clearly  inadmissible  in 
evidence. 

Judgment  affirmed. 


Roach  v.  Clark  et  al. 

[No.  3,908.    Piled  January  28,  1902.  ] 

Estoppel. — Husband  arid  Wife. — Mortgage. — Partition. — Where  a  hus- 
band joined  his  wife  in  the  execntion  of  a  mortgage  for  the  pnr- 
chase  money  of  her  real  estate,  and  was  present  at  a  sale  thereof 
by  her  administrator  to  discharge  the  debt,  and  heard  the  an- 
nonncement  made  that  all  of  the  land  would  be  sold,  and  stood 
by  without  objection  and  saw  all  of  the  land  sold  for  a  sum  in- 
gufficient  to  satisfy  the  debt,  he  will  be  estopped  to  claim  a  one- 
third  interest  in  the  land  as  against  the  purchaser  who  was 
ignorant  of  any  claim  or  right  of  the  husband  in  the  land  and 
was  deceived  by  his  conduct. 

From  Elkhart  Circuit  Court;  P.  L.  Turner,  Special 
Judge.  t 

Action  by  Thomas  W.  Roach  against  John  Clark  and 
wife  for  partition.  From  a  judgment  for  defendants, 
plaintiff  appeals.     Affirmed. 

J.  M.  Van  Fleet,  V.  W.  Van  Fleet,  H.  C.  Dodge,  A.  S. 
Zook  and  W.  H.  Charnley,  for  appellant. 

C.  W.  Miller,  J.  S.  Drake,  A.  Deahl  and  B.  F.  Deahl, 
for  appellees. 

Henley,  J. — The  appellant  is  the  widower  of  one  Hul- 
dali  Roach,  deceased.  His  deceased  wife  was  in  her  life- 
time the  owner  of  the  land  in  controversy,  and  died  the 
owner  of  said  land.  She  had  purchased  the  land  for  $5,350, 
and  had  executed  her  notes  for  the  entire  purchase  money, 
secured  by  a  mortgage  upon  the  land,  in  the  execution  of 
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which  her  husband  joined.  At  the  time  of  her  death  no 
part  of  this  debt  had  been  paid.  The  debt  was  of  greater 
value  than  the  land.  Her  administrator  brought  an  action 
to  sell  the  real  estate  to  pay  the  debts,  particularly  enumer- 
ating and  describing  the  kind,  amount,  and  character 
thereof,  and  making  the  widower  and  children  parties  de- 
fendant, as  heirs.  Appellant  was  defaulted.  The  land  was 
ordered  sold  at  public  auction  by  the  administrator,  and 
was  purchased  by  appellee  John  Clark  for  $5,000,  which 
was  less  than  what  was  due  upon  the  purchase-money  mort- 
gage. Appellant  was  in  court  when  the  land  was  ordered 
sold,  and  w^as  present  at  the  sale  of  the  same.  He  now 
claims,  as  the  widower  of  Huldah  Roach,  to  be  the  owner 
of  the  undivided  one-third  of  the  land  in  question. 

This  was  an  action  to  partition  real  estate.  Appellant, 
who  began  the  action,  alleged  that  he  was  the  owner  of  the 
undivided  one-third,  and  that  the  appellee,  John  Clark,  was 
the  owner  of  the  undivided  two-thirds  of  the  real  estate  of! 
which  partition  was  sought.  Appellee,  Anna  Clark,  is  the 
wife  of  her  co-appellee,  John  Clark.  Appellee,  John  Clark,* 
answered  in  three  paragraphs.  The  first  was  a  general  de^ 
nial;  the  second,  that  appellant's  rights  in  the  land  was 
barred  by  the  proceeding  brought  by  the  administrator  of 
his  deceased  wife's  estate  to  sell  the  land  to  pay  debts,  to 
which  proceeding  appellant  was  made  a  party  defendant  as 
his  deceased  wife's  heir,  and  which  proceeding  resulted  in 
the  sale  of  all  said  real  estate,  and  the  conveyance  of  the 
same,  pursuant  thereto,  to  this  appellee.  In  this  answer  all 
the  facts  and  all  the  proceedings  which  led  up  to  the  sale  of 
the  land  by  the  administrator  of  Huldah  Roach  are  set  out 
^nth  great  particularity. 

In  appellee's  third  paragraph  of  answer  all  of  the  facts 
and  proceedings  as  set  forth  in  the  seeond  paragraph  are 
again  set  forth  at  length,  and  the  following  additional  aver- 
ments are  made:  That  appellant  knew  all  of  the  facts  con- 
nected with  the  estate  of  his  deceased  wife;  that,  prior  to  the 
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filing  of  the  administrator's  petition  to  sell  the  land,  the  ap- 
pellant, together  with  the  other  heirs,  endeavored  to  pro- 
cure a  new  loan  upon  all  the  lands  of  decedent  for  the  pur- 
pose of  paying  off  and  discharging  the  purchase-money 
mortgage  upon  the  land  in  controversy,  but  they  were  un- 
able to  secure  such  loan;  that  thereupon  the  administrator 
took  steps  to  sell  the  land;  that  appellant  had  full  knowl- 
edge of  the  terms  of  sale,  and  of  the  terms  of  the  order  of 
eale,  and  knew  that  the  court  had  ordered  the  whole  of  said 
land  to  be  sold  to  pay  the  purchase-money  lien ;  that  appel- 
lant attended  the  sale,  and  that  the  administrator,  in  the 
presence  of  appellant,  stated  that  the  whole  of  the  said  land 

0 

would  be  sold,  and  that  the  administrator  did  thereupon,  in 
appellant's  presence  and  hearing,  offer  the  whole  of  said 
land  for  sale  for  the  payment  and  discharge  of  said  lien; 
that  ap[)ellant  made  no  objection  thereto,  and  made  no  claim 
whatever  to  any  right,  title,  or  interest  in  said  land;  that  a])- 
pellee,  Clark,  bought  the  land  for  $5,000,  and  paid  for  it; 
that  said  Clark  relied  upon  the  statements  made  by  said  ad- 
ministrator in  appellant's  presence  and  hearing,  and  to 
which  appellant  did  not  object,  that  he  was  offering  and 
selling  the  whole  of  said  land  to  discharge  said  lien;  that  the 
amount  of  the  bid  of  the  appellee,  and  for  which  bid  the 
land  was  struck  off  to  him,  was  not  sufficient  to  pay  the  pur- 
chase-money mortgage;  that  appellee  would  not  have  bid  the 
amoimt  he  did  for  two-thirds  of  said  land,  nor  would  he  have 
bid  two- thirds  of  said  sum  for  two-thirds  of  said  land:  that 
appellant  made  no  objection  to  the  confirmation  of  the  sale 
or  to  the  execution  of  the  deed;  that,  if  appellant  had  made 
any  objections,  he  would  not  have  made  the  purchase;  that 
he  did  not  know  that  appellant  claimed  or  had  any  interest 
.in  said  land,  but  was  led  by  appellant  to  believe,  and  did  be- 
lieve from  the  actions  of  said  aippellant,  that  appellant  did 
not  have  or  claim  to  have  any  interest  whatever  in  said 
lands;  that  appellee  did  not  know  until  long  after  lie  had 
purchased  said  lands  at  said  administrator's  sale  that  appel- 
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lant  was  the  widower  of  the  said  Huldah  Roach,  deceased; 
that  the  claims  filed  against  said  estate,  other  than  the  pur- 
<jhase  money  secured  by  the  mortgage  aforesaid,  are  the 
doctors'  bUls  and  expenses  of  the  last  sickness  of  appellant's 
deceased  wife,  which  said  doctors  were  employed  by  the 
appellant,  and  also  the  funeral  expenses  of  decedent,  which 
claimants  were  employed  by  the  appellant;  that  at  the  time 
of  the  death  of  decedent  there  were  growing  crops  on  the 
land  more  than  sufficient  to  pay  all  the  decedent's  debts, 
other  than  the  purchase-money  mortgage,  which  crops  ap- 
pellant converted  to  his  own  use.  The  answer  then  con- 
cludes with  the  prayer  that  said  appellant  be,  by  reason  of 
his  conduct,  estopped  from  claiming  any  right,  title,  or  in- 
terest in  and  to  any  of  said  real  estate.  Appellant's  demur- 
rer to  the  second  and  third  paragraphs  of  answer  was  over- 
ruled. 

The  court  made  a  special  finding  of  facts,  and  stated  its 
conclusions  of  law  thereon.  In  this  special  finding  of  facts 
every  material  allegation  of  both  the  second  and  third  para- 
graphs of  answer  are  found  to  be  true.  The  court  stated  its 
conclusions  of  law  as  follows:  (1)  "That  the  plaintiff  is  not 
entitled  to  partition,  and  partition  is  denied;  (2)  that  the 
defendant,  John  Clark,  is  the  owner  of  said  real  estate  de- 
scribed in  the  complaint,  in  fee  simple;  (3)  that  the  plain- 
tiff is  estopped  from  asserting  title  to  any  of  the  real  estate 
described  in  the  complaint" 

All  of  the  material  allegations  of  both  paragraphs  of  ap- 
pellee's answer  having  been  found  to  be  true,  it  follows  that 
the  court  did  not  err  in  rendering  judgment  for  appellee  il 
either  of  said  answers  were  sufficient,  because  it  would  af- 
firmatively appear  that  a  good  defense  had  been  fully  estab- 
lished. Neither  was  there  error  in  ihe  conclusions  of  law. 
We  will  therefore  confine  this  opinion  to  a  decision  of  the 
<luestions  arising  upon  the  action  of  the  trjal  court  in  over- 
ruling appellant's  demurrer  to  the  third  paragraph  of  appel- 
lee's answer. 
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To  constitute  an  equitable  estoppel  in  this  State,  it  is,  as 
a  matter  of  pleading,  necessary  to  aver  with  great  particu- 
larity and  precision,  leaving  nothing  to  intendment,  that  the 
party  relying  on  such  estoppel  acted  upon  the  conduct  of  the 
party  sought  to  be  estopped,  and  on  the  faith  of  that  conduct 
parted  with  some  right  or  thing  of  value,  and  that  the  party 
sought  to  be  estopped  knew  of  his  right  in  the  subject-mat- 
ter, and  the  party  pleading  such  facts  had  no  knowledge 
thereof.  Anderson  v.  Hubble,  93  Ind.  570,  47  Am.  Rep. 
394;  Bobbins  v.  Magee,  76  Ind.  381;  Fletcher  v.  Holmes,  25 
Ind.  458;  Cole  v.  LaFojitaine,  84  Ind.  446. 

In  Anderson  v.  Hubble,  supra,  the  Supreme  Court  say: 
"In  the  American  notes  to  the  Duchess  of  Kingston's  case, 
2  Smith  Lead.  Gas.  (7  Am.  ed.)  737,  it  is  said:  ^It  has,  in 
like  manner,  been  long  and  well  established  in  equity,  and  is 
now  held  in  most  courts  of  law,  that  every  one  who  encour- 
ages, or  stands  by  and  sanctions  the  acquisition  of  land  by 
another,  will  not  only  be  estopped  from  invalidating  the  in- 
terest thus  acquired,  by  the  subsequent  assertion  of  any  title 
which  he  held  with  full  knowledge  at  the  time,  but  may  be 
compelled  to  execute  a  conveyance  to  the  purchaser.'  In 
our  own  case  of  Fletcher  v.  Holmes,  25  Ind.  458,  the  rule  is 
more  broadly  stated,  but  not  more  broadly  than  the  authori- 
ties warrant.  The  language  of  the  court  in  that  case  was 
this:  ^A  mere  failure  to  give  notice  of  a  right,  where  an- 
other, without  knowledge  of  the  facts,  is  investing  his 
money,  and  where  it  may  be  fairly  concluded  that  he  would 
not  do  so  if  informed  of  the  facts,  will  generally  preclude  a 
subsequent  setting  up  of  the  claim  thus  concealed.'  The 
opinion  in  Junction  R,  Co.  v.  Harpold,  19  Ind.  347,  quotes 
with  approval  the  following:  'If  a  man,  having  title  to  an 
estate,  which  is  offered  for  sale,  stands  by  and  encourages 
the  sale,  or  does  not  forbid  it,  and  thereby  another  person 
is  induced  to  purchase  the  estate,  under  the  supposition  that 
the  title  is  good,  the  former,  so  standing  by,  and  being  si- 
lent, shall  be  bound  by  the  sale;  and  neither  he,  nor  his 
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privies,  shall  be  allowed  to  dispute  the  purchase.'  1  Story 
Eq.,  §185.  It  was  said  in  Oregg  v.  VonPhuly  1  Wall.  274, 
17  L  Ed.  536,  that  'No  one  is  permitted  to  keep  silent  when 
he  should  speak,  and  thereby  mislead  another  to  his  injury. 
If  one  has  a  claim  against  an  estate  and  does  not  disclose  it, 
but  stands  by  and  suffers  the  estate  to  be  sold  and  improved, 
with  knowledge  that  the  title  has  been  mistaken,  he  will 
not  be  allowed  afterwards  to  assert  his  claim  against  the 
purchaser.'  There  are  many  cases  sustaining  this  general 
doctrine,  among  them:  Morgan  v.  Railroad  Co.y  96  U.  S. 
716,  24  L.  Ed.  743;  Breeding  v.  Stamper,  18  B.  Mon.  175; 
Hill  V.  Epley,  31  Pa.  St  334;  Thompson  v.  Sanborn^  11  N. 
H.  201,  35  Am.  Dec.  490;  Wendell  v.  Van  Rensselaer,  1 
Johns.  344;  Parkhurstv,  VanCortland,  14  Johns.  15,  7  Am. 
Dec.  427;  Buckingham  v.  Smith,  10  Ohio  288;  Oregg  v. 
Wells,  10  Ad.  &  Ell.  90.  In  the  case  last  cited  it  was  said: 
^A  party  who  negligently  or  culpably  stands  by  and  allows 
another  to  contract  on  the  faith  and  understanding  of  a  faci 
which  he  can  contradict,  can  not  afterwards  dispute  that 
fact  in  an  action  against  the  person  whom  he  has  himself  as- 
sisted in  deceiving.'  " 

It  is  not  necessary,  in  order  to  the  existence  of  an  equit- 
able estoppel,  that  there  should  exist  a  design  to  deceive  or 
defraud.  The  person  against  whom  the  estoppel  is  asserted 
must,  by  his  silence  or  his  representations,  have  created  a 
belief  of  the  existence  of  a  state  of  facts  which  it  would  be 
unconscionable  to  deny;  but  it  is  not  essential  that  he  should 
have  been  guilty  of  positive  fraud  in  his  previous  conduct. 
The  cases  on  this  subject  were  thoroughly  reviewed  in  Con- 
tinental Nat.  Bank  v.  National  Bank,  50  N.  Y.  575,  and  it 
was  aflSrmed  that  there  need  not  be  a  purpose  or  intent  to 
deceive  or  defraud.  In  Blair  v.  Wait,  69  N.  Y.  113,  it  was 
said:  "It  is  not  necessary  to  an  equitable  estoppel  that  the 
party  should  design  to  mislead."  A  very  strong  opinion  is 
that  in  Stevens  v.  Dennett,  51  N.  H.  324,  where  it  is  said: 
"Thus,  negligence  becomes  constructive   fraud,    although, 
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strictly  speaking,  the  actual  intention  to  mislead  or  deceive 
may  be  wanting,  and  the  party  may  be  innocent,  if  inno- 
cence and  gross  negligence  may  be  deemed  compatible". 
We  have  in  onr  reports  many  cases  illustrating  this  princi- 
ple. Thus,  if  a  maker  of  a  non-commercial  promissory  note 
represents,  to  one  about  to  buy  it,  that  it  is  valid,  and  that 
there  is  no  defense  to  it,  and  the  purchase  is  made  on  the 
faith  of  this  representation, .  an  estoppel  arises  against  the 
maker.  Rosev.  Teeple^  16  Ind.  37,  79  Am.  Dec.  403;  Rose 
V.  Hurley y  39  Ind.  77;  Vaughn  v.  Ferrall,  57  Ind.  182.  So, 
where  land  is  improperly  sold  by  a  guardian  or  administra- 
tor, and  the  heirs  accept  the  purchase  money,  they  are  es- 
topped afterwards  to  question  the  purchaser's  title.  Morris 
V.  Stewart^  14  Ind.  334;  Test  v.  Larsh,  76  Ind.  452,  mde  p. 
462.  Again,  if  a  mother  approve  a  deed  executed  by  her 
infant  child,  she  is  estopped  to  claim  as  heir,  after  the 
child's  death,  on  the  ground  that  the  child  was  not  of  age. 
Johnson  v.  Rockwell^  12  Ind.  76;  Wiseman  v.  Macy,  20 
Ind.  239,  83  Am.  Dec.  316.  It  would  overturn  all  these 
cases  and  many  more,  to  hold  that  there  is  no  estoppel  with- 
out design  to  defraud,  because  in  none  of  them  was  such  an 
element  present.  There  must  be  such  conduct  on  the  part 
of  the  person  against  whom  the  estoppel  is  alleged  as  would 
make  it  fraud  for  him  to  gainsay  what  he  had  expressly  ad- 
mitted by  his  words,  or  tacitly  confessed  by  his  silence,  but 
there  need  not  be  in  the  precedent  acts  actual  fraud  or  evil 
design.  All  that  it  meant  in  the  expression  that  "an  estop- 
pel must  possess  an  element  of  fraud"  is  that  the  case  must 
be  one  in  which  the  circumstances  and  conduct  would  ren- 
der it  a  fraud  for  the  party  to  deny  what  it  had  previously 
induced  or  suffered  another  to  believe  and  take  action  upon. 
As  said  in  Fletcher  v.  Holmes,  25  Ind.  458:  "The  door  is 
shut  against  asserting  a  right  when  that  would  result  in  do- 
ing an  injury,  by  the  party  asserting  it,  to  some  other  per- 
son, or  when,  *in  good  conscience  and  honest  dealing  he  ought 
not  to  be  permitted  to  gainsay'  his  previous  conduct."    The 
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element  of  fraud  appears  when  the  effort  is  made  to  gainsay 
or  denv  the  previous  conduct.  This  is  sufficient  to  work  an 
estoppel  and  bring  in  the  element  of  moral  wrong,  and  there 
need  be  no  precedent  corrupt  motive  or  evil  design.  If  the 
effort  to  deny  oughj  not  in  good  conscience  to  be  successful, 
then  emerges  the  moral  wrong,  which  the  courts  denominate 
"fraud." 

The  case  of  Wire  v.  Wymari^  93  Ind.  392,  was  an  action 
for  partition  brought  by  the  widow  of  a  decedent  (the  ad- 
ministrator of  whose  estate  had  sold  the  whole  of  a  tract  of 
land  to  pay  the  debts  of  the  decedent)  against  the  purchaser 
of  the  land  at  the  administrator's  sale.  The  case  was  before 
the  court  upon  the  sufficiency  of  an  answer,  which  the  Su- 
preme Court  held  good,  and,  in  deciding  the  case,  say:  "If 
the  facts  alleged  in  this  paragraph  are  true,  and  the  demur- 
rer admits  their  truth,  the  appellee  is  estopped  from  assert- 
ing any  title  to,  or  interest  in,  the  real  estate  described  in 
her  complaint,  as  against  the  appellant  or  any  one  claiming 
under  him.  It  is  not  shown  that  the  appellee  was  under 
any  disability,  and,  in  the  absence  of  such  a  showing,  it  must 
be  assumed  that  she  was  not,  at  the  time  the  facts  occurred 
which  are  stated  in  the  answer.  We  need  not  decide, 
whether  the  order  of  the  court  upon  the  administrator's  pe- 
tition, or  the  administrator's  sale  and  conveyance  of  the  real 
estate  to  the  appellant,  were  or  were  not  sufficient  upon  the 
facts  stated  to  devest  the  appellee,  as  the  decedent's  widow, 
of  her  title  to  or  her  interest  in  such  real  estate.  It  is 
enough  to  say  that  no  one,  not  under  disability,  can  stand 
by  during  the  sale  of  real  estate  and  by  silence j  speech  or 
ads,  induce  another  person  to  become  the  purchaser  of  such 
real  estate,  and  afterwards  be  permitted  to  claim,  in  a  court 
of  justice,  as  against  such  purchaser  or  those  claiming  under 
him,  that  he  or  she  was  at  the  time  of  such  sale  the  owner 
of  any  share  or  interest,  not  then  asserted,  in  the  real  estate 
sold.'' 

This  is  strong  language.     It  meets  our  hearty  approval. 

Vol.  28—17 
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It  is  peculiarly  applicable  to  the  facte  in  the  case  at  bar. 
The  doctrine  of  estoppel  in  pais  stands  upon  the  broad  i 

grounds  of  equity,  good  conscience  and  good  faith.    Its  pu^  ' 

pose  is  to  prevent  injustice  and  guard  against  fraud.    It  ac- 
complishes this  by  denying  to  a  party  the  right  to  repudiate  j 
his  admissions,  however  made,  when  by  such  admissions  an-  I 
other  has  been  induced  to  act.    The  character  and  strength           j 
of  an  estoppel  is  thus  given  to  what  might  otherwise  be 
mere  evidence.     Courts  have  universally  held  that  he  who 
is  silent  when  conscience  requires  him  to  speak  will  not  be 
permitted  to  speak  when  conscience  requires  him  to  keep 
silent.     In  the  case  under  consideration  the  answer  avers 
with  particularity  and  precision  all  the  facts  necessary  to 
constitute  an  equitable  estoppel,  and  the  special  finding  of 
facts  finds  every  material  averment  of  the  answer  to  be  true. 
The  facts  in  this  case  appearing  in  the  answers  filed  show 
this  to  be  a  most  inequitable  proceeding  on  the  part  of  the 
appellant.     The  land  in  controversy  was  encumbered  by  a 
mortgage  for  purchase  money  which  amounted  to  more  than 
the  land  was  worth.    Appellant  had  joined  in  this  mortgage. 
There  was  no  part  of  the  land  which  it  did  not  require  to 
pay  this  debt    There  w^as  no  part  of  the  land  which  appel- 
lant could  hold  against  the  enforcement  of  this  lien.     He 
stood  by  and  saw  all  the  land  offered  for  sale  to  discharge 
this  debt.    It  is  announced  in  his  presence  that  all  the  land 
will  be  sold.     He  is  aware  of  all  the  rights  he  has  in  the 
premises.    Appellee  is  ignorant  of  any  claim  or  right  of  the 
appellant  in  the  land  and  is  deceived  by  his  conduct    Ap- 
pellant now  asks  that  one-third  of  the  land  be  set  off  to  him, 
when  it  is  admitted  that  it  sold  for  its  full  value,  and  that  the 
price  paid  was  insufficient  to  satisfy  a  lien  which  covered 
every  interest  appellant  could  possibly  have  in  the  land. 
Indeed,  in  order  to  protect  appellee  from  so  unconscionable 
a  claim,  a  court  of  equity  might  keep  alive  in  his  favor  the 
lien  of  the  purchase-money  mortgage. 
We  find  no  error.    Jud^ent  affirmed. 
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Plank  et  al.  v.  Indiana  Mutual  Building 

AND  Loan  Association. 

[No.  3,915.    Filed  January  28,  1902.] 

BuiiJ>iNa  AND  Loan  Associations. — Maturity  of  Stock, — Mortgages. — 
Where  a  certificate  of  stock  in  a  building  and  loan  association  on 
which  a  shareholder  procured  a  loan  provided  that  the  stock 
should  mature  at  flOO  per  share  "as  soon  as  the  accumulations  in 
the  loan  fund  shall  equal  $100  per  share,  but  in  no  case  shall  the 
shareholder  be  required  to  make  more  than  seventy-two  monthly 
payments,"  and  the  loan  by  the  terms  of  the  note  and  mortgage 
was  made  payable  in  seventy-one  months,  the  borrower  is  entitled 
to  discontinue  paying  dues  after  seventy-two  months  and  have 
the  earnings  applied  to  the  maturity  of  the  stock,  but  must  con- 
tinue the  i)ayment  of  interest  and  premium  until  the  loan  is 
paid;  and  if  the  accumulations  in  the  loan  fund  do  not  equal 
$100  per  share  he  is  not  entitled  to  have  the  stock  applied  on  the 
loan  at  the  par  value  of  |100  per  share,    pp.  ^59-fS64. 

New  Trial. — Amgnments. — Exceptions. — ^An  assignment  in  a  motion 
for  a  new  trial  was  properly  ignored  in  the  ruling  on  the  motion, 
where  the  assignment  embraced  questions  and  answers  to  wliich 
there  were  no  objections  on  the  tflal.    p.  S64. 

BviDENCB. — Building  and  Loan  Associations. — ^In  an  action  by  a  build- 
ing and  loan  association  to  foreclose  a  mortgage  it  was  not  error 
to  permit  the  association's  bookkeeper  to  testify  as  to  the  balance 
due  on  the  loan  as  shown  by  the  books  of  the  association,  pp.  1864, 
^65. 

From  Hantington  Circuit  Court;  C  W.  WatkinSy 
Judge. 

Action  by  the  Indiana  Mutual  Building  and  Loan 
Association  against  Mary  B.  Plank  and  husband  to  fore- 
close a  mortgage.  From  a  judgment  for  plaintiff,  de- 
fendants appeal.    Affirmed. 

O.  W.  Holman^  R,  C.  Stephensoriy  J.  B,  Kenner  and 
U.  S.  Leshy  for  appellants. 

J,  M.  Hatfieldy  B.  W.  McBride  and  C.  S.  Dennyy  for 
appellee. 

Black,  J. — The  complaint  of  the  appellee  against  the 
appellants,  Mary  B.  Plank  and  her  husband,  filed  in  the  Ful- 
ton Circuit  Court  March  27,  1897,  showed  that  the  appel- 
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lant  Mary,  having  become  a  member  of  the  appellee  associa- 
tion, and  owner  of  eleven  shares  of  its  stock,  of  the  par  value 
of  $100  each,  procured  from  it  a  loan  of  $900;  whereupon 
the  appellants  executed  their  promissory  not^e  to  the  appel- 
lee, as  follows:  "Xo.  103.  First  Mortgage  ITote.  $900. 
N^on-negotiable.  Indianapolis,  Ind.  April  1,  1891.  Seventy- 
one  months  after  date,  for  value  Teceived,  I  promise  to  pay 
to  the  Indiana  Mutual  Building  and  Loan  Association,  a 
corporation  duly  organized  under  the  laws  of  'the  State  of 
Indiana,  the  sum  of  $900,  and  reasonable  attorney's  fees, 
with  five  per  cent,  interest  per  annum  and  five  per  cent, 
premium  per  annum  thereon,  from  date  until  paid,  payable 
monthly  on  or  before  tlie  last  Saturday  of  each  month. 
Principal,  interest,  and  premium  payable  at  the  office  of 
the  Indiana  Mutual  Building  and  Loan  Association,  at 
Indianapolis,  Ind. ;  all  without  relief  from  valuation  and  ap- 
praisement laws.  Any  failure  to  pay  interest  or  premium 
when  due  shall  make  principal,  interest,  and  premium  at 
once  due,  and  any  waiver  of  such  right  shall  not  prevent  the 
payee  from  enforcing  the  right  upon  any  recurrence  of  the 
default.  The  shares  of  stock  in  the  Indiana  Mutual  Build- 
ing and  Loan  Association  held  by  the  undersigned,  as  shown 
by  the  certificate  of  stock  No.  1,474,  are  hereby  transferred 
and  pledged  to  the  Indiana  Mutual  Building  and  Loan  Asso- 
ciation as  collateral  seciirity  for  the  performance  of  the  con- 
ditions of  this  obligation  and  of  the  mortgage  securing  the 
same.  Marv  B.  Plank.  Charles  K.  Plank."  It  was  fur- 
ther  stated,  that  at  the  execution  of  this  note  the  appellant 
Mary  assigned,  pledged,  and  delivered  the  certificate  and 
shares  of  stock  to  the  appellee  as  security  for  the  payment 
of  the  loan,  which  certificate  continued  to  be  held  in  pledge 
by  the  appellee  as  such  security.  It  was  alleged,  that  at  the 
execution  of  the  note  and  the  assignment  of  the  certificate, 
the  appellants  executed  their  mortgage  on  certain  real 
estate,  part  of  a  lot  in  the  town  of  Rochester,  Fulton  county, 
which  was  then,  and  still  continued  to  be,  the  property  of 
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the  appellant  Mary,  to  further  secure  the  payment  of  the 
note,  which  mortgage  was  recorded,  etc.  A  copy  of  the 
mortgage  was  exhibited.  By  the  terms  thereof,  the  appel- 
lants mortgaged  and  warranted  the  real  estate  to  the  appel- 
lee, to  secure  the  payment,  when  it  should  become  due,  of 
the  described  promissory  note;  and  the  mortgagors  ex- 
pressly agreed  to  pay  the  sum  secured,  etc.  It  was  further 
alleged  in  the  complaint,  that  the  principal  of  the  note  was 
past  due,  and  remained  wholly  unpaid;  that  the  shares  of 
stock  held  by  the  appellant  Mary  were  worth  $771.76,  and 
no  more,  and  had  a  withdrawal  value  of  that  amount;  and 
the  appellee,  in  its  complaint,  offered  to  credit  the  $900  due 
on  the  note  with  this  sum  of  $771.76,  and  sought  recovery 
of , the  balance  on  the  note,  with  $200  for  an  attorney's  fee; 
and  that  upon  the  allowance  of  such  credit  the  certificate  of 
stock  be  canceled;  It  was  also  alleged  that  the  loan  was 
made  to  the  appellant  Mary  for  her  own  use  and  benefit,  and 
that  she  used  the  money  borrowed  in  improving  her  said 
real  estate.  The  appellee  demanded  judgment  for  $500  on 
the  note  against  the  appellants,  the  cancelation  of  the  cer- 
tificate of  stock,  and  the  foreclosure  of  the  mortgage,  etc. 

This  complaint  having  been  held  insufficient  on  demurrer 
by  the  Fulton  Circuit  Court,  its  judgment  was  reversed  on 
appeal  to  the  Supreme  Court.  Indiana  Mutual  Building 
and  Loan  Association  v.  Planlc,  152  Ind.  197.  In  April, 
1899,  the  venue  was  changed  to  the  court  below,  where  is- 
sues were  formed,  which  were  tried  by  the  court,  and  a  spe- 
cial finding  was  rendered.  A  motion  for  a  new  trial  having 
been  overruled,  the  court  rendered  judgment,  in  accordance 
with  the  conclusion  of  law  stated  on  the  facts  specially 
found. 

The  court  found,  amongst  other  pertinent  matters,  that 
the  appellant  Mary  paid  eighty  cents  per  month  as  dues  on 
each  share  of  stock  for  seventy-two  months,  including 
March,  1891,  when  the  certificate  was  issued,  up  to  and  in- 
cluding February,  1897,  making  $663.60  so  paid  on  the 
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pledged  stock,  and  no  more;  also,  that  she  paid  her  regular 
monthly  instalments  of  interest  and  premium  on  the  note, 
at  the  aggregate  rate  of  ten  per  cent,  per  annum,  from  and 
including  April,  1891,  to  and  including  February,  1897, 
making  a  total  thus  paid  of  $532.50,  and  no  more,  one-half 
of  this  sum  being  paid  as  interest  and  one-half  as  premium; 
also,  that  in  March,  1897,  the  appellants  notified  the  appel- 
lee that  neither  of  them  would  make  any  further  pay- 
ments of  dues  on  shares  of  stock  or  of  interest  or  premium 
on  the  note,  claiming  that  the  stock  had  matured,  and  that 
the  note  and  mortgage  had  been  fully  paid  off.  It  was 
found,  also,  that  they  had  not  made  any  further  payments 
of  dues,  interest,  or  premium;  that  the  certificate  of  stock 
issued  to  the  appellant  Mary,  by  its  terms  provided  that  the 
eleven  shares  of  stock  should  mature  at  the  face  value  of 
$100  for  each  share,  "as  soon  as  the  accumulations  in  the 
loan  fund  shall  equal  $100  per  share,  but  in  no  case  shall 
the  shareholder  be  required  to  make  more  than  seventy-two 
monthly  payments  on  said  shares."  It  was  also  found,  that 
at  the  commencement  of  the  action  the  eleven  shares  had 
not  matured,  being  worth  less  than  $800;  that  the  profits 
since  earned  by  the  stock  and  credited  thereto  had  brousrht 
its  value  to  $948.80;  that  the  delinquent  interest  on  the  note 
for  the  thirty-four  months  since  the  payments  ceased  and 
the  delinquent  premium  for  the  same  time  amounted  to 
$255;  that  a  reasonable  attorney's  fee  was  $85;  that  the 
total  indebtedness  of  the  appellant  Mary  to  the  appellee  was 
$1,240,  but  on  this  she  was  entitled  to  ?  credit  of  $948.80, 
the  present  value  of  her  stock,  leaving  due  a  balance  of 
$291.20;  and  for  this  sum,  which  included  the  attorney's 
fees,  judgnnent  was  rendered,  the  mortgage  being  fore- 
closed, and  the  certificate  of  stock  being  canceled. 

The  controlling  question  in  the  case,  variously  brought 
forward  in  the  record,  relates  to  the  proper  application  of 
the  provision  above  quoted  from  the  certificate  of  stock.  By 
the  plain  terms  of  the  note  and  mortgage,  the  loan  was  pay- 
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able  seventy-one  months  after  their  date.  The  note  was  se- 
cured by  the  mortgage  and  also  by  eleven  shares  of  stock, 
and  the  appellee  was  entitled,  not  merely  to  subject  the  real 
estate,  so  far  as  necessary,  to  the  payment  of  its  judgment 
on  the  note,  but  to  have  the  pledged  stock  applied  to  the 
satisfaction  of  the  judgment.  The  claim  of  the  appellants 
that  the  stock  should  be  applied  upon  the  loan  at  the  par 
value  of  $100  for  each  share  is  contrary  to  the  terms  of  the 
contract,  construed  according  to  the  literal  and  ordinary 
meaning  of  the  language  and  with  a  regard  to  a  reasonable 
view  of  the  transaction.  By  those  terms  the  stock  was  to 
mature  at  $100  per  share,  "as  soon  as  the  accumulations  in 
the  loan  fund  shall  equal  $100  per  share",  and  the  monthly 
dues  upon  the  shares  of  stock  were  to  be  payable  for  seven- 
ty-two months,  and  no  longer.  After  paying  dues  for  such 
period,  the  shareholder  would  be  entitled  to  continue  to 
have  the  proper  portion  of  the  earnings  of  the  stock  applied 
upon  her  shares,  without  further  payment  of  dues  thereon; 
but  if  the  loan  note  were  not  then  paid,  the  stipulated  in- 
terest and  premium  would  continue  to  be  payable.  The  bor- 
rower might  have  paid  off  the  loan  when  due,  and  might 
have  left  her  stock  to  accumulate  to  its  par  value,  without 
further  payment  of  dues;  but  she  having  chosen  to  refuse  to 
pay  the  loan,  or  to  further  pay  interest  or  premium  thereon, 
the  appellee  exercised  its  right  to  seek  enforcement  of  pay- 
ment of  the  loan  by  obtaining  judgment  on  the  note,  and 
subjecting  to  its  payment  the  securities,  including  the  appli- 
cation of  the  stock  at  its  value. 

The  decisions  in  Lime  City,  etc.,  Assn.  v.  WagneVy  122 
Ind.  78,  17  Am.  St.  342,  and  Intematio?ial,  etc.,  Assn.  v. 
Bratton,  24  Ind.  App.  654,  to  which  counsel  for  the  appel- 
lants refer,  are  not  contradictory  of  our  conclusion  in  the 
case  at  bar,  the  language  construed  in  those  cases  being  of 
plainly  different  meaning  from  that  here  involved.  5^or  is 
there  anything  in  Harfman  v.  International,  etc.,  Assyi., 
ante,  65,  adverse  to  our  determination  in  the  case  now  be- 
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fore  us,  in  which  no  question  of  fraud  is  presented,  while 
the  decision  now  rendered  is  in  harmony  with  Union  Mu- 
tualj  etc.y  Assn.  v.  Aichele,  ante^  69,  and  Wayne^  etc.y  Assn, 
V.  Skelton,  27  Ind.  App.  624. 

In  the  motion  for  a  new  trial,  one  of  the  grounds  assigned 
related  to  certain  testimony  as  a  whole,  embracing  a  num- 
ber of  questions  and  answers  as  to  some  of  which  there  was 
no  objection  on  the  trial.  There  could  be  no  error  in  ig- 
noring such  an  assignment  in  ruling  upon  the  motion. 

One  of  the  appellee's  bookkeepers,  who  had  served  as 
such  for  nearly  seven  years,  and  was  familiar  by  examina- 
tion with  the  ticcount  between  the  ap*pellee  and  the  appel- 
lant Mary  relating  to  her  eleven  shares  of  stock,  and  the 
payments  made  by  her  from  time  to  time  on  her  loan  in- 
volved in  the  suit,  and  who  was  permitted  without  objection 
to  refresh  his  memory  from  certain  papers,  in  the  course  of 
his  examination  as  a  witness  for  the  appellee,  having  testi- 
fied that  a  certain  pass-book  represented  the  correct  and  ac- 
curate payments,  and  the  dates  thereof,  made  by  the  appel- 
lant Mary,  as  to  the  stock  and  the  interest  and  premium 
upon  her  loan,  and  having  also  testified  as  to  the  amount  of 
the  then  present  value  of  the  stock,  after  adding  to  it  the  ac- 
cretions by  way  of  earnings  of  the  stock,  was  asked  and  per- 
mitted to  state  the  aggregate  amount  due  and  unpaid  upon 
the  note  after  giving  credit  for  the  full  present  withdrawal 
value  of  the  eleven  shares  of  stock.  The  only  objection  to 
this  question  which  was  stated  to  the  court  at  the  trial,  and 
in  the  motion  for  a  new  trial,  and  also  repeated  in  argument 
here,  was  that  it  was  a  matter  for  the  court  to  determine, 
and  not  the  witness.  The  witness  was  afterward  asked  on 
behalf  of  the  appellee  to  tell  the  method  of  arriving  at  the 
amount  which  he  had  so  stated,  but  the  appellants  objected 
to  his  doing  so,  on  the  ground  that  this  was  in  the  nature  of 
a  cross-examination,  which  objection  of  the  appellants  was 
sustained. 

We  can  not  conclude  that  there  was  available  error  in  the 
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court's  ruling.  It  was  not  improper  to  show  the  state  of 
the  account  upon  the  books  of  the  association,  the  appellants 
reserving  and  being  given  permission,  of  which  they  availed 
themselves,  to  cross-^x^mine  the  witness  upon  this  matter. 
If  the  answer  involved  merely  a  process  of  subtraction  of 
one  sum  from  another,  though  the  court  could  have  done 
this,  it  was  not  a  material  injury  to  the  appellants  to  have 
the  matter  shown  in  the  record  by  way  of  an  answer  of  the 
witness. 

There  is  no  available  error  in  the  record.    Judgment  af- 
firmed. 


Rosenthal  v.  Rambo  et  al. 

[No.  8,950.    Filed  January  28,  1902.  ] 

BnjLs  ANi>  Notes. — Negotiability  Destroyed, — The  negotiability  of  a 
promissory  note  is  destroyed  by  a  clause  therein  '*that  without 
notice  the  iMiyee  or  holder  may  extend  the  time  of  iMiyment  of  the 
principal.'*    p.  B69. 

Same. — Asngnment. — Defenses, — Notice, — ^The  right  to  defend  against 
a  note  in  the  hands  of  a  third  person  xmder  §2T7  Bums  1901  is 
limited  to  defenses  existing  at  the  time  or  before  notice  of  the 
assignment,    pp.  iB69,  fS70, 

Sake. — Indorsement, — Presumption, — ^Where  a  note  is  indorsed  in 
blank,  without  date,  it  will  be  presnmed  that  the  transfer  was 
made  on  the  date  of  the  note,    p,  £70, 

Same. — Defenses, — Pleading, — ^Where  the  maker  of  a  promissory  note 
sets  up  a  defense  against  the  note  in  the  hands  of  an  assignee,  the 
harden  rests  upon  him  to  show  by  his  pleadings  that  it  was  ac- 
quired before  notice  of  the  assignment,    p,  270, 

Saice. — Assignment. — Contract  Between  Original  Payee  and  Makers, — 
Where  the  original  payee  of  a  promissory  note  entered  into  a  con- 
tract with  the  makers  after  assignment  of  the  note,  and  notice 
thereof  to  makers,  extending  the  time  of  a  g^uaranty  of  the  con- 
sideration, the  rights  of  the  assignee  are  not  affected  thereby. 
pp,  S71,  S7S. 

From  Marion  Superior  Court ;  J.  L.  McMastevy  Judge. 

Action  by  Moses  Rosenthal  against  G.  H.  Rambo  and 
others  on  a  promissory  note.  From  a  judgment  for  de- 
fendants, plaintifi*  appeals.     Reversed. 
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F.  E.  GaviUj  T.  P^DaviSy  J.  L.  Gaviriy  L  W.  Christian 
and  W.  S.  Christian^  for  appellant. 

J.  A.  Roberts  and  M.  Vestal,  for  appellees. 

CoMSTOCK,  C.  J. — ^This  was  an  action  brought  by  the  ap- 
pellant to  recover  upon  a  note  of  $400,  executed  by  the 
other  appellees  to  J.  Crouch  &  Son,  and  by  Crouch  &  Son, 
before  maturity,  for  value,  sold  and  assigned  to  appellant 
The  execution  of  the  note  was  not  denied.  The  issues  were 
formed  by  answers  of  the  defendants  and  reply  thereto,  and 
cross-complaints  of  the  defendants  and  answer  thereto.  The 
answer  to  the  complaint  was  in  four  paragraphs.  The  first 
paragraph  was  that  the  note  -was  given  without  any  con- 
sideration. The  second  paragraph  sets  up  that  the  vari- 
ous makers  of  the  note  in  1896  entered  into  a  part- 
nership for  breeding  and  stock  raising  purposes,  under  the 
firm  name  and  style  of  the  Noblesville  German  Coach 
Horse  Company,  and  on  the  18th  day  of  June,  1896,  in  said 
firm  name,  they  purchased  of  Crouch  &  Son  a  stallion  for 
breeding  and  stock  raising  purposes,  and  for  no  other  pui^ 
pose  whatever;  that  in  payment  for  said  horse  they  executed 
the  note  sued  on,  together  with  two  other  and  additional 
notes  for  the  sum  of  $800  each,  neither  of  which  was  due  at 
the  bringing  of  this  suit ;  that  the  consideration  for  the  stal- 
lion was  $2,000,  and  said  notes  were  executed  and  delivered 
to  said  Crouch  &  Son  in  payment  for  said  horse  and  for  no 
other  purpose  or  consideration ;  that  at  the  time  of  said  pur- 
chase, to  wit,  June  18,  1896,  said  Crouch  &  Son  executed 
and  delivered  to  said  firm  a  guaranty  in  writing  that  said 
horse  would  be  a  satisfactory  breeder,  which  guaranty  is  as 
follows:  "We  have  this  18th  day  of  June,  1896,  sold  the 
imported  German  coach  horse  Terdinand,'  German  Xo. 
225,  American  No.  885.  We  guarantee  said  horse  to  be  a 
satisfactorv  breeder  to  the  said  ^Noblesville  German  Coach 
Horse  Company'  of  Noblesville,  county  of  Hamilton,  State 
of  Indiana,  provided  he  has  proper  care  and  exercise.  If 
said  stallion  should  fail  to  be  a  satisfactorv  breeder  to  the 
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said  company,  the  said  stallion  must  be  returned  to  us  here 
at  Lafayette,  Ind.,  April  1,  1897,  in  as  sound  and  healthy 
condition  as  he  now  is.  J.  Crouch  &  Son.  P.  S. — ^If  said 
horse  should  fail  to  be  a  satisfactory  breeder  to  the  said 
company,  and  we  could  not  agree  upon  said  horse,  we  agree 
to  let  them  pick  a  man  and  we  pick  a  man,  and  if  they 
should  not  agree  leti;hem  select  a  third  man  and  let  them  se- 
lect said  horse  for  said  company.  J.  Crouch  &  Son."  That 
said  horse  was  not  satisfactory  as  a  breeder  during  the  sea- 
son of  1896;  that  he  was  bred  to  twenty  mares  and  only  four 
colts  were  foaled;  that  said  horse  had  proper  care  and  exer- 
cise during  the  season  of  1896;  that  prior  to  March  27, 
1897,  they  notified  said  Crouch  &  Son  that  said  horse  was 
not  a  satisfactory  breeder,  and  that  on  said  March  27,  1897, 
said  Crouch  &  Son  made  to  them  the  following  proposition, 
being  contained  in  a  letter  to  D.  A.  Barker,  one  of  the 
members:  ^'If  you  think  he  (said  horse  meaning)  hasn't 
been  as  you  like  him,  and  would  like  to  try  him  this  season, 
we  will  extend  our  guarantee  another  year,  or  if  you  think 
he  won't,  we  will  exchange  with  you.  Hope  this  will  be  sat- 
isfactory." That  they  accepted  this  proposition  to  extend 
the  guaranty  another  year  and  agreed  to  try  said  horse  for 
the  season  of  1897,  and  notified  said  Crouch  &  Son  of  said 
acceptance  by  letter,  and  they  retained  and  tried  said  horse 
in  the  season  of  1897  in  accordance  with  said  agreement; 
that  during  the  season  of  1897  it  was  bred  to  thirty-nine 
mares  and  that  out  of  said  number  only  thirteen  living  colts 
foaled;  that  the  horse  was  kept  in  Noblesville  from  June  18, 
1896,  t^^  November  24,  1897,  and  during  all  said  time  had 
proper  care  and  exercise  as  required  by  the  terms  of  said 
guaranty,  but  he  did  not  either  in  the  season  of  1896  or  in 
the  season  of  1897  prove  satisfactory  as  a  breeder,  but 
fafled  in  a  large  majority  of  cases  in  each  season  to  get  colts, 
of  all  of  which  facts  said  Crouch  &  Son  had  full  knowledge; 
that  on  the  24th  of  Xovember  thev  delivered  said  horse  tf> 
eaid  Crouch  &  Son  at  Lafayette,  who  received  and  have  ever 
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since  retained  possession  of  him;  that  at  the  time  of  the  de- 
livery they  notified  Crouch  &  Son  that  they  were  ready  and 
willing  to  select  another  horse  as  provided  by  the  terms 
of  the  guaranty,  and  ready  to  select  a  man  to  act  for  them 
if  necessary,  but  Crouch  &  Son  wholly  failed,  neglected  and 
refused  to  furnish  another  horse  to  these  defendants  in  the 
place  of  the  one  returned  to  them  and  they  have  not^  since 
said  horse  was  received  by  them,  complied,  or  attempted  to 
comply,  with  the  terms  of  said  guaranty  on  their  part. 

The  third  and  fourth  paragraphs  set  up  the  formation  of 
the  partnership  and  its  purposes,  and  the  business  of  Crouch 
&  Son  who  were  furnishing  and  selling  stallions  for  breed- 
ing purposes,  and  that  they  had  knowledge  of  the  purposes 
of  the  firm  purchasing;  that  the  agreed  price  of  the  horse 
was  $2,000  and  the  note  in  suit  was  executed  as  a  part  of 
such  price  and  the  execution  of  the  other  notes  for  the  re- 
mainder, and  give  more  in  detail  the  matters  of  defense 
upon  which  appellees,  the  makers  of  the  note,  rely.  The 
cross-complaint  is  likewise  in  four  paragraphs.  These  cor- 
respond closely  to  the  same  numbered  paragraphs  of  the 
answer,  although  with  some  variations. 

Paragraph  one  sets  out  that  the  said  parties  on  the  18th 
day  of  June,  1896,  executed  to  the  defendants  Crouch  & 
Son  their  three  promissory  notes  of  which  the  one  sued  on 
is  one.  The  notes  had  all  been  sold  and  delivered  to  the 
plaintiff  Rosenthal ;  and  had  been  executed  without  any  con- 
sideration; that  the  suit  had  been  commenced  on  one  and 
had  been  threatened  on  the  others  and  thev  asked  that  thev 
be  canceled  and  ordered  delivered  up.  The  secbod,  third, 
and  fourth  paragraphs  demand  damages  for  $2,500  and  so 
nearly  correspond  to  the  paragraphs  of  like  numbers  of  the 
answer  that  it  seems  unnecessary  further  to  set  them  out. 
The  appellant's  separate  demurrer  to  the  second,  third,  and 
fourth  paragraphs  of  the  answer  for  want  of  facts  was  over- 
ruled. Demurrer  to  each  paragraph  of  the  cross-complaint 
for  want  of  facts  was  also  overruled.    The  cause  was  put  at 
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issue  by  answer  in  three  paragraphs  to  the  cross-complaint 
and  reply  in  three  paragraphs  to  the  second,  third,  and 
fourth  paragraphs  of  answer. 

The  first,  second,  third  and  fourth  specifications  of  error 
challenge  the  sufficiency  of  the  second,  third  and  fourth 
paragraphs  of  the  answer  of  the  appellee  except  of  the 
Crouchs,  and  the  fifth,  sixth,  seventh,  eighth  and  ninth  spec- 
ifications question  the  sufficiency  of  the  first,  second,  third, 
and  fourth  paragitaphs  of  the  cross-complaint.  Each  para- 
graph of  the  answer  and  of  the  cross-complaint,  except  the 
first  of  each,  pleads  the  contract  of  Crouch  &  Son,  already 
set  out;  it  is  also  averred  that  the  appellees  received  said 
horse  under  this  contract,  and  that  prior  to  March  27,  1897, 
they  notified  the  Crouchs  that  the  horse  was  not  satisfactory 
and  on  that  Crouch  &  Son  made  the  proposition  heretofore 
set  out,  extending  their  guaranty  another  year.  Counsel 
for  the  appellant  insists  that  each  of  the  foregoing  para- 
graphs are  bad  on  demurrer,  because  they  seek  to  set  up 
against  appellant,  the  assignee  of  the  note,  a  defense  aris- 
ing out  of  matters  not  shown  to  have  occurred  before  they 
received  notice  of  the  assignment  to  appellant 

Although  the  note  in  suit  is  payable  at  a  bank  in  this 
State,  its  negotiability  under  various  decisions  is  destroyed 
by  the  clause,  "that  without  notice  the  payee  or  holder  may 
extend  the  time  of  payment  of  the  principal"  etc.  Mer- 
chani8%  etc..  Bank  v.  Fraze,  9  Ind.  App.  161,  53  Am.  St. 
341,  The  note  not  being  governed  by  the  law  merchant,  the 
appellant  took  it  subject  to,  and  charged  with,  all  the  equi- 
ties and  defenses  existing  against  it,  before  notice  of  the  as- 
signment. The  right  to  defend  against  a  note  in  the  hands 
of  a  third  party  is  given  by  the  statute  with  limitations; 
"and  all  actions  by  the  assignee  shall  be  without  prejudice 
to  any  set-off  or  other  defense  existing  at  the  time  of  or  be- 
fore notice  of  the  assignment"  etc.  §274  Burns  1894.  It 
is  those  defenses  had  before  notice  of  tlie  assignment  which 
may  be  set  up  against  the  assignee.    Sayres  v.  Linhhariy  25 
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led.  145;  Ooldthwait  v.  Bradford^  36  Ind.  149;  Huston  v. 
First  Nat.  Bank,  85  Ind.  21;  Weader  v.  First  Nat,  Banky 
126  Ind.  111.  Shade  v.  Crevistoriy  93  Ind.  591,  was  a 
suit  on  note  by  an  assignee;  plea  that  note  was  given  for  the 
purchase  money  of  a  sawmill,  which  defendant  was  induced 
to  buy  by  reason  of  fraudulent  representations,  and  that  he 
had  made  a  settlement  of  the  controversy,  with  the  payee, 
before  the  notice  of  assignment.  The  plea  is  said  by  the 
court  to  be  good  because,  "it  shows  an  accord  and  satisfac- 
tion prior  to  the  notice  of  the  assignment,"  and  that  such 
evidence  is  available  against  the  assignee  because  it  is  shown 
to  have  existed  before  notice  of  the  assignment. 

The  averments  of  the  complaint  show  the  transfer 
to  the  appellant,  but  not  the  data  The  indorsement 
being  in  blank  without  date,  the  law  raises  the  presump- 
tion that  the  transfer  was  made  on  the  date  of  the  note, 
namely,  June  18,  1896.  Ewing  v.  Silhy  1  Ind.  125;  Bates 
V.  Pricketty  5  Ind.  22,  61  Am.  Dec.  73;  Cecil  v.  Mix,  6  Ind. 
478;  Dawson  v.  Vaughan,  42  Ind.  395;  Patterson  v.  Car- 
veil,  60  Ind.  128. 

Where  the  maker  sets  up  a  defense  against  the  assignee 
the  burden  rests  upon  him  to  show  by  his  pleadings  that  it 
was  acquired  before  notice  of  the  assignment  This  is  di- 
rectly decided  in  Sayres  v.  Linkharty  25  Ind.  145.  In 
the  course  of  the  opinion  in  said  cause  it  is  stated: 
"This  is  a  question  of  pleading  and  not  of  evidence. 
The  right  of  the  set-off  is  governed  by  the  statute,  which  , 
provides  that,  'Whatever  defense  or  set-off  the  maker  of 
any  such  instrument  had,  before  notice  of  the  assignment^ 
against  an  -assignor,  or  against  the  original  payee,  he  shall 
have  also  against  their  assignees.'  2  G.  &  H.  658,  §3.  The 
answer  shows  that  the  note  for  $732,  claimed  as  a  set-off, 
was  assigned  to  the  defendant  after  the  assignment  of  the 
note  sued  on  to  the  plaintiff,  and  hence  the  necessity  that 
the  defendant  should,  by  averment,  negative  notice  of  the 
assignment  at  the  date  of  the  assignment  to  him  of  the  note 
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presented  as  a  set-off.  The  averment  is  a  negative  one, 
not  perhaps  in  the  power  of  the  defendant  to  prove,  and 
therefore  the  oniis  of  proving  notice  is  thrown  on  the  plain- 
tiff, if  he  would  defeat  the  set-off.  It  was  not  intended  by 
this  court  to  decide,  in  Rawlings  v.  Fisher^  24  Ind.  52,  as  a 
rule  of  pleading,  that  the  burden  of  showing  notice  of  the 
assignment  is  on  the  plaintiff.  That  question  was  not  in- 
volved. The  defense  arose  at  the  time  of  giving  the  note 
sued  on  and  went  to  its  consideration.  The  dictum  that  'the 
burden  of  showing  notice  is  on  the  plaintiff',  is  true  as  a  rule 
of  evidence,  but  it  is  not  true  as  a  rule  of  pleading.^' 

The  further  objection  is  made  to  these  paragraphs  of  the 
answer  and  of  the  cross-complaint  that  the  extension  of  the 
time  for  the  trial  of  the  horse  was  a  material  alteration  of 
the  original  contract  which  could  not  affect  the  rights  of  the 
assignee,  and  in  fact  was  the  making  of  a  new  contract. 
Appellees  had  against  this  notice  in  the  hands  of  the  as- 
signee such  rights  as  belonged  to  them  under  the  original 
contract.  The  right  of  the  appellant  could  not  be  affected 
by  any  new  contract  made  without  his  knowledge  or  con- 
sent 

In  Coster  v.  Oriswoldy  4  Edw.  Ch.  364,  it  is  said:  "And 
where  an  assignee  takes  in  good  faith,  his  right  to  hold  will 
not  be  disturbed  or  devested  by  any  subsequent  event  or 
after  accruing  right  or  equity  of  the  debtor.  Chance  v. 
Isaacs^  5  Paige  592.  All  that  the  court  of  law  or  equity  can 
do  in  such  cases,  since  they  recognize  and  protect  the  rights 
of  assignees  of  choses  in  adtion,  is,  to  allow  them  always  to 
'  take,  subject  always  to  any  defense  legal  or  equitable,  which 
existed  in  favor  of  the  debtor  against  the  original  holder  or 
creditor  at  the  time  of  the  transfer  or  assignment."  The 
court  further  holds  that  a  defense  arising  out  of  failure  to 
perform  collateral  contracts,  in  connection  with  which  the 
notes  were  given,  could  not  be  set  up  as  a  defense  unless 
default  had  been  made  and  the  defense  actually  available 
before  the  assignment  hai 
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In  Johnson  v.  McLane^  7  Blackf .  501,  43  Am.  Dec.  102, 
Johnfion  traded  a  mare  to  Swope  for  a  horse  represented  to 
be  sound  with  the  privilege  of  trying  him  and  returning  in 
a  specified  time  if  he  did  not  work  well.  After  the  time 
fixed  Johnson  returned  him  to  Swope  and  demanded  that 
he  rescind.  Swope  complied  and  they  reexchanged.  In 
the  meantime  McLane  acquired  a  lien  by  execution  against 
Swope  and  against  the  mare.  It  was  held  that  whether 
there  was  a  warranty,  conditional  sale,  or  false  representa- 
tion, Johnson  had  not  exercised  his  right  to  return  within 
the  time  prescribed  by. law  or  by  the  contract,  and  that 
Swope's  subsequent  acquiescence  in  his  demand  for  rescis- 
sion and  his  thereby  waiving  the  terms  of  the  contract  or 
the  right  the  law  vested  in  him,  did  not  affect  the  third 
party  whose  right  had  inter\'ened. 

When  Crouch  &  Son,  on  March  27,  1897,  extended  the 
terms  of  their  guaranty,  they  did  not  own  notes  and  could 
not  relieve  the  appellees  from  the  provisions  of  the  contract 
which  they  were  required  to  perform  in  order  to  effect 
their  defense  against  Rosenthal,  unless  appellees  acted  upon 
Crouch  &  Son's  waiver  in  ignorance  of  Rosenthal's  rights. 
The  averments  of  the  answer  and  the  cross-complaint  do  not 
negative  this  ignorance. 

It  is  not  necessary  to  consider  the  other  specifications  of 
error.  The  judgment  is  reversed,  with  instructions  to  sus- 
tain the  demurrer  to  the  second,  third  and  fourth  para- 
graphs of  answer  and  to  the  several  paragraphs  of  the 
cross-complaint 


CoLLYER,  Administratrix,  v.  Cook,  Admin- 
istrator. 

[No.  3,505.    Filed  January  29,  1902.] 

Descent  and  Distribution. — Husband  and  Wife. — Bills  and  Notes, — 
A  vendor  accepted  in  payment  of  real  estate  conveyed  the  notes 
of  the  purchaser  payable  to  himself  or  wife,  secured  by  mort^gage 
executed  to  himself  alone.    The  Tendor  died  and  his  wife  sur- 
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yived  him  one  day.  At  the  time  of  the  execntion  of  the  notes  the 
vendor  was  solvent,  but  at  the  time  of  his  death  his  assets  ex- 
clusive of  the  notes  were  insufficient  to  pay  his  debts.  Held^  that 
the  proceeds  of  the  notes  belonged  to  both  jointly  and  that  each 
estate  is  entitled  to  one-half  thereof. 

Prom  Hancock  Circuit  Court ;  C.  Q.  Offutty  Judge. 

Action  by  Nancy  J.  CoUyer,  administratrix  of  the 
estate  of  Mary  Caldwell,  deceased,  against  Benjamin  H. 
Cook,  administrator  of  the  estate  of  Wm.  G.  Caldwell, 
deceased,  for  the  possession  of  certain  notes  claimed  to 
be  assets  of  the  estate  of  plaintiff's  decedent.  From  a 
judgment  giving  each  estate  one-half  thereof,  plaintiff 
appeals.    Affirmed. 

E.  Marsh  and  W.  W.  Cook,  for  appellant. 
Earl  Sample^  for  appellee. 

EoBiNsoN,  P.  J. — Suit  by  appellant  for  the  possession  of 
a  mortgage  and  certain  notes  claimed  to  be  assets  of  the  es- 
tate of  appellant's  decedent  and  averred  to  be  in  appellee^s 
possession.  To  a  conclusion  of  law  upon  the  facts  specially 
found,  appellant  excepted.  The  facts  are:  William  G. 
Caldwell  and  M^ry  Caldwell,  husband  and  wife,  died  intes- 
tate, the  former  on  September  2,  1899,  and  the  latter  on 
the  following  day.  They  had  no  children,  and  left  neither 
father  nor  mother  living,  but  left  as  their  heirs  a  brother 
and  sisters  and  descendants  of  deceased  brothers  and  sis- 
ters. Appellee  was  appointed  administrator  of  the  husband's 
estate,  and  appellant  administratrix  of  the  widow's  estate. 
William  G.  Caldwell  had  owned  for  many  years  a  farm 
upon  which  he  and  his  wife  lived  until  1895,  when  they 
joined  in  a  deed  conveying  it  to  one  CoUyer.  At  the  time 
of  this  conveyance,  and  at  the  instance  of  the  husband, 
Collyer  executed  five  promissory  notes  each  for  $500,  due 
in  one,  two,  three,  four  and  five  years  from  date  and  at  the 
special  instance  and  request  of  the  husband  these  notes  were 
made  payable  to  "the  order  of  William  G.  Caldwell  or 
Mary  Caldwell,"  and  in  1895  he  gave  them  in  to  the  asses- 

•    Vol.  28—18 
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sor  and  they  were  assessed  in  the  name  of  William  G.  and 
Mary  Caldwell.  To  secure  the  notes  Collyer  executed  a 
mortgage  on  the  land  to  William  G.  Caldwell.  Prior  to  the 
husband's  death  Collyer  paid  to  him  the  first  two  notes. 
The  remaining  notes,  being  the  unpaid  balance  of  the  pur- 
chase money  for  the  land,  and  the  mortgage,  were  kept 
by  William  G.  Caldwell  in  the  safe  of  Benjamin  H.  Cook, 
and  were  found  by  him  as  administrator  among  the  papers 
of  such  decedent,  and  were  inventoried  and  appraised  as 
assets  to  be  applied  in  the  payment  of  William  G.  Cald- 
well's debts.  When  the  notes  were  executed,  the  husband 
had  ample  property,  other  than  such  notes,  to  pay  all  his 
indebtedness,  but  subsequently  he  became  indebted,  and 
at  the  time  of  his  death  he  did  not  have  sufficient  prop- 
erty exclusive  of  the  notes  to  pay  his  indebtedness.  Before 
suit,  appellant  demanded  possession  of  the  notes  as  the  prop- 
erty of  the  estate  of  Mary  Caldwell.  Upon  these  facts  the 
court  concluded  as  a  matter  of  law  that  the  notes  and  mort- 
gage were  owned  and  held  by  William  G.  Caldwell  and 
Mary  Caldwell  jointly,  and  that  each  estate  is  entitled  to 
the  one-half  thereof. 

The  notes  in  question  were  not  personal  chattels  in  pos- 
eession.  They  were  choses  in  action.  That  is,  each  payee 
would  have  had  the  right  to  receive  or  recover  the  money 
which  the  maker  promised  to  pay.  Had  the  maker  paid  the 
notes  to  either  payee  the  debt  would  have  been  discharged 
according  to  the  very  terms  of  the  contract.  The  promise 
was  not  to  pay  to  both,  not  to  one  rather  than  the  other,  but 
it  was  to  pay  to  one  or  the  other.  A  judgment  in  favor  of 
either  would  have  been  a  bar  to  the  other.  The  fact  that 
either  payee  may  at  any  particular  time  have  had  possession 
would  not  enlarge  his  rights  nor  diminish  the  rights  of  the 
other  payee.  And  although  the  mortgage  was  executed  to 
one  payee  alone,  yet,  as  it  was  given  to  secure  these  particu- 
lar notes,  it  could  have  been  enforced  as  security  in  a  suit 
by  either  payee.  While  either  payee  might  have  maintained 
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an  action  on  the  notes,  yet  it  is  clear  we  think  that  both 
payees  might  have  maintained  a  joint  action. 

Even  if  it  is  admitted  that  their  negotiability  as  promis- 
fiory  notes  was  destroyed,  yet  an  action  could  have  been 
maintained  and  either  of  the  promisees  might  have  sued 
in  his  own  name.  Spaulding  Y.Evans,  2  McLean  139 ;  Sam- 
ttels  V.  Evans,  1  McLean  473;  Record  v.  Chisum,  25  Texas 
348;  Ellis  v.  Lemoor,  1  Baily  L.  (S.  C.)  13.  In  Record  v. 
CMsum,  supra,  it  is  held  that  either  might  assign  the  instru- 
ment. But  the  contrary,  and  we  think  the  better,  doctrine 
is  held  in  Quinhy  v.  Merritt,  11  Humph.  438. 

It  has  been  held,  however,  that  a  note  payable  in  the 
alternative,  to  either  of  two  payees  named,  is  not  a  promis- 
sory note  because  of  its  conditional  character.  Walrad  v. 
Petrie,  4  Wend.  575;  Blanckenhagen  v.  Blundell,  2  Bam. 
&  Aid.  417;  Reed  v.  Reed,  11  U.  C.  Q.  B.  26;  Quinhy  v. 
Merritt,  11  Humph.  438.  See  Moodie  v.  Rowatt,  14  U.  C. 
Q.  B.  273.  Although  an  action  might  be  maintained  upon 
such  a  note  as  a  written  instrument,  it  mu^  be  a  joint  action 
by  all  the  payees  named,  "and"  being  substituted  for  "or^\ 
WiUoughby  v.  Willoughhy,  5.  N.  H.  244;  Osgood  v.  Pear- 
sons, 70  Mass.  455. 

But  the  rights  of  the  payees,  individually  and  jointly, 
during  their  lives,  do  not  afford  a  complete  solution  to  the 
question  arising  between  the  personal  representatives  of 
the  payees  where  the  rights  of  the  creditors  of  one  of  the 
original  payees  are  concerned.  Had  the  husband  during  his 
lifetime,  or  the  wife  during  her  lifetime  and  after  the  hus- 
band's death,  reduced  to  possession  the  proceeds  of  these 
choses  in  action  a  different  question  would  be  presented. 

The  statutory  provision  that  all  conveyances  or  devises 
of  land  to  two  or  more  persons  shall  create  estates  in  com- 
mon, and  not  in  joint  tenancy,  unless  it  is  expressed  in  or 
may  be  inferred  from  the  instrument  that  they  are  to  hold 
in  joint  tenancy  and  to  the  survivor  of  them,  does  not,  by 
statutory  exception,  apply  to  conveyances  made  to  husband 
and  wife.    §§3341,  3342,  Bums  1901. 
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To  the  provision  that  the  survivor  of  persons  holding 
personal  property  in  joint  tenancy  shall  have  the  same 
rights  only  as  the  survivor  of  tenants  in  common  unless 
otherwise  expressed  in  the  instrument,  there  is  no  statutory 
exception  as  to  husband  and  wife.  §8136  Bums  1901. 
There  being  no  exception  as  to  husband  and  wife,  the  ques- 
tion presented  is  not  controlled  by  the  rules  of  the  common 
law  but  by  the  statute.  See,  Johnson  v.  Johnson^  128  Ind. 
93.    ' 

The  facts  show  that  the  consideration  for  these  notes  was 
real  estate  belonging  to  the  husband,  and  that  at  his  special 
instance  they  were  made  payable  to  himself  or  wife.  The 
presumption  is  that  the  object  and  intention  of  the  husband 
was  to  benefit  the  wife.  To  give  proper  effect  to  this  inten- 
tion, as  neither  payee  had  reduced  to  possession  the  pro- 
ceeds of  the  notes,  they  should*  be  construed  as  payable  to 
both  jointly,  which  would  import,  prima  facie,  a  joint  and 
coequal  interest  in  the  payees^  Even  during  the  lives  of  the 
payees,  it  could  not  have  been  said  that  either  payee  had  any 
greater  interest  in  the  uncollected  notes  than  the  other.  But, 
considering  the  payees  joint,  the  notes  so  executed  would 
not  import  a  gift  of  the  whole  proceeds  to  the  wife.  Such  a 
transaction  might  be  construed  to  be  a  gift  in  case  she  sur- 
vived him.  But  it  was  in  no  sense  a  gift  of  the  ppoceeda  of 
the  notes  at  the  time  they  were  executed. 

Whether  the  notes  are  read  as  payable  to  both  jointly, 
or  to  the  two  in  the  alternative,  the  husband  had  retained 
an  interest.  Reading  the  notes  as  payable  to  the  two  in  the 
alternative,  what  interest  could  he  have  given  her  at  the 
time,  and  what  did  he  retain?  He  certainly,  up  to  his  death, 
retained  some  interest.  Had  an  execution  issued  against  him 
during  his  life,  what  interest  in  the  notes  could  the  wife 
have  claimed  as  against  it?  The  wife  had  an  interest  in  the 
land  sold,  and  her  release  of  that  interest  would  be  a  suffi- 
cient consideration  to  support  the  transaction  as  made.  No 
claim  is  made  that  the  arrangement  was  entered  into  to  de- 
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fraud  creditors.  At  that  time  he  owed  no  debts.  He  could 
have  had  the  notes  made  payable  to  her  alone.  But  it  is 
clear  his  intention  was  that  each  should  have  an  interest 
while  both  lived.  And  whatever  interest  he  had  at  the  time 
of  his  death  was  subject  to  the  claimB  of  his  creditors.  .  The 
equitable  conclusion  is  that  the  proceeds  of  the  notes  be- 
longed to  both  jointly. 

And  while  it  has  been  held  that  notes  payable  to  husband 
and  wife  are  choses  in  action  which  the  surviving  joint 
payee  takes  by  survivorship,  Abshire  v.  State  ex  rel.y  53 
Ind.  64,  unless  the  interest  of  creditors  will  be  affected, 
Fogleman  v.  Shivelt/y  4  Ind.  App.  197,  51  Am.  St.  213; 
McMillan  v.  Ma^oriy  5  Coldw.  263,  98  Am.  Dec.  401;  John- 
son V.  LiLshy  6  Coldw.  113,  98  Am.  Dec.  445;  yet,  it  is  un- 
necessary to  enter  upon  a  discussion  of  the  doctrine  of  sur- 
vivorship, for  the  reason  that  in  the  case  at  bar  the  sur- 
viving payee  was  the  widow  and  sole  heir  of  her  joint 
payee.  And,  whether  she  took  the  notes  as  survivor,  or  as 
widow  and  sole  heir,  the  rights  of  the  husband's  creditors 
would  not  be  affected. 

Judgment  affirmed. 


Sherwood  v.  Johnson  et  al. 

[No.  8,679.    Filed  January  29,  19Q2.  ] 

Co VBN Airrs. — WarrantieB,  — Easements. — Vendor  and  Purchaser.  — ^Where 
real  estate  convejed  is  enomnbered  by  the  easement  of  a  way 
which  was  not  excepted  in  the  covenant  of  warranty,  a  right  of 
action  exists  for  damages  arising  therefrom,  although  the  pnr- 
chaser  knew  of  the  existence  of  the  easement  at  the  time  of  the 
purchase,    pp.  S78-S80. 

Reformation  of  Instruments. — Deeds. ^k,  finding  in  an  action  for 
breach  of  covenants  of  a  warranty  deed,  wherein  defendant  sought 
a  refcnrmation  of  the  deed,  that  there  was  no  mistake  in  drawing 
the  deed,  and  that  the  land  described  in  the  deed  was  the  land 
intended  to  be  conveyed,  takes  the  case  from  the  ox)eration  of  the 
rule  that  a  deed  will  be  reformed,  where  by  mutual  mistake  of  the 
parties  the  description  inserted  in  the  deed  was  not  a  description 
which  would  convey  the  lands  which  the  parties  to  the  deed  had 
agreed  and  intended  to  convey,    pp.  ^80,  fS81.  ' 
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Covenants. — Breach. — Evidence  as  to  Value  of  Property, — ^In  the  trial 
of  an  action  for  the  breach  of  a  covenant  of  warranty,  eyidence 
as  to  the  value  of  the  property  must  be  confined  to  the  date  of 
the  conveyance,    pp.  £81-^3. 

From  Elkhart  Circuit  Court;  jET.  D.  WiUoriy  Judge. 

Action  by  Guy  C.  Johnson  and  others  against  Mary  S. 
Sherwood  for  breach  of  covenant  of  warranty.  From  a^ 
judgment  in  favor  of  plaintiffs,  defendant  appeals.  Re- 
versed. 

J.  M.  Van  Fleet  and  V.  W.  Van  Fleet,  for  appellant. 
0.  T.  Chamberlain^  P.  L.  Turner  and  R.  M.  Johnson,  for 
appellees. 

Henley,  J. — Appellees  commenced  this  action  against 
the  appellant  for  an  alleged  breach  of  the  covenants  of  a 
warranty  deed.  They  asked  for  damages,  and  that  the  pur- 
chase-money mortgage  executed  by  them  be  canceled.  Ap- 
pellants by  way  of  counterclaim  sought  to  reform  the  deed 
and  to  reform  and  forecloce  the  mortgage.  Upon  the  trial 
appellees  were  allowed  damages  to  the  amount  of  $1,200^ 
and  appellant's  purchase-money  mortgage  was  foreclosed 
for  the  difference  between  that  sum  and  the  amount  due  on 
the  mortgage.  Appellant  has  assigned  error  as  follows: 
(1)  The  court  erred  in  each  conclusion  of  law.  (2)  The 
court  erred  in  refusing  to  modify  the  third  finding  of  fact. 
(3)  The  court  erred  in  overruling  appellant's  motion  for 
a  new  trial.  (4)  The  court  erred  in  overruling  appellant's 
demurrer  to  the  amended  complaint.  Appellees  have  as- 
signed cross-errors  in  which  the  action  of  the  trial  court  in 
overruling  their  demurrer  to  the  amended  counterclaim  is 
questioned. 

It  is  first  contended  that  the  appellee's  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 
Briefly  stated,  the  complaint  avers,  that,  in  consideration  of 
the  sum  of  $f),000,  paid  to  appellants  by  appellees,  Guy  C. 
and  Ruel  Jf.  Johnson,  the  appellants  conveyed,  by  war- 
ranty deed,  to  said  appellees  a  piece  of  ground  with  a  front- 


NOVEMBEK  TEEM,  1901— Vol.  28.  279 

Sherwood  r.  Johnson. 

age  of  twenty-six  feet  on  Main  street  and  a  depth  of  eighty* 
two  and  one-half  feet  on  Pigeon  street,  with  a  right  of  way 
east  of  said  tract  twelve  and  one-half  feet  wide;  that  as  an 
inducement  to  the  purchase  of  the  property,  the  appellants 
falsely  represented  to  the  appellees,  Guy  C.  and  Ruel  M. 
Johnson,  that  said  parcel  of  land  was  eighty-two  and  one- 
half  feet  in  length,  and  twenty-six  feet  in  width,  with  a 
cartway  east  of  the  east  end  thereof  twelve  and  one-half 
feet  wide;  that  appellees  relied  upon  the  representations 
and  believed  them  to  be  true  and  acted  thereon  and  pur- 
chased said  real  estate  without  knowing  that  said  representa- 
tions were  false;  that  after  they  had  purchased  said  real  es- 
tate, they  discovered  that  there  was  no  cartway  at  the  east 
end  of  said  tract  so  purchased,  but  there  was  a  cart- 
way twelve  and  one-half  feet  wide  upon  said  tract,  sev- 
enty feet  east  of  the  west  line  thereof,  which  was  an 
established  and  permanent  easement  thereon,  and  said 
real  estate  was  encumbered  with  said  easement  at  the 
time  of  the  purchase  and  conveyance  thereof,  so  that 
instead  of  appellees  becoming  the  owners^  through  said  war- 
ranty deed  from  appellant  of  a  strip  of  ground  twenty-six 
feet  wide  and  eighty  two  and  one  half  feet  long,  plus  a  cart- 
way at  the  east  end  thereof,  said  real  estate  was,  in  fact, 
but  eighty  two  and  one  half  feet  long,  with  a  cartway 
twelve  and  one  half  feet  wide  across  the  same,  and  leaving 
said  real  estate  so  conveyed  but  seventy  feet  in  length; 
that,  at  the  time  of  the  conveyance  of  said  real  estate,  it  was 
worth,  as  said  cartway  actually  existed,  the  sum  of  $2,- 
600  less  than  it  would  have  been  worth  if  said  cartway 
had  been  as  described  in  the  deed  to  appellees.  A  copy  of 
the  deed  of  conveyance  is  made  a  part  of  the  complaint. 
The  complaint  further  avers  that  appellee  executed  to  ap- 
pellant a  mortgage  on  the  premises  conveyed,  to  secure  the 
payment  of  $4,000  of  the  purchase  money,  and  asks  that 
by  reason  of  the  failure  of  title  to  a  portion  of  the  lot  con- 
veyed, that  the  damages  sustained  thereby  be  applied  to  the 
reduction  of  the  mortgage. 
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We  think  the  complaint  states  a  cause  of  action.  The 
cases  in  this  Stafte  are  to  the  effect  that  it  ia  immaterial 
whether  or  not  the  purchaser  knew  of  the  existence  of  the 
easement.  If  it  in  fact  existed,  and  was  not  excepted  in  the 
covenant  of  warranty,  a  right  of  action  exists  for  damages 
arising  therefrom.  In  the  case  of  Quick  v,  Taylor^  113 
Ind.  540,  the  Supreme  Ck)urt,  by  Mitchell,  J.,  say:  "The 
authorities  are  not  in  harmony  upon  the  proposition  that 
an  existing  right  of  way  over  land,  which  is  in  use  at  the 
time  of  a  sale  and  conveyance  thereof,  constitutes  such  an 
encumbrance  as  authorizes  a  grantee,  with  knowledge  of  its 
existence,  to  maintain  an  action  for  breach  of  the  covenants 
against  encumbrances.  The  rule  as  accepted  and  declared 
by  this  and  some  other  courts  is,  that  the  existence  of  an 
easement  or  right  of  way  of  a  railroad,  which  excludes  the 
owner  from  the  beneficial  use  and  enjoyment  of  the  land 
affected  thereby,  constitutes  such  an  encumbrance  as  will 
support  an  action,  even  though  the  grantee  knew  of  its 
existence  at  the  time  he  received  the  conveyance."  To  the 
same  effect  is  Bw^Jc  v.  Hilly  48  Ind.  52,  17  Am.  Kep.  731; 
Watts  V.  Fletcher^  107  Ind.  391. 

Appellant  contends  that  the  special  findings  entitle  her  to 
a  reformation  of  the  deed,  as  asked  for  in  her  counterclaim. 
As  we  read  the  special  findings,  they  sustain  every  material 
allegation  of  appellee's  complaint,  and  find  against  appel- 
lant, both  as  to  the  mutuality  of  the  mistake  in  the  descrip- 
tion of  the  real  estate  and  as  to  the  mutuality  of  the  mistake 
in  the  tract  agreed  upon  as  averred  in  her  counterclaim.  The 
court,  imder  the  evidence,  might  have,  and  did  in  fact,  find 
that  there  was  no  mistake  in  drawing  the  deed;  that  the 
land  described  in  the  deed  was  the  land  intended  to  be  con- 
veyed, and  these  findings  take  the  case  from  the  operation 
of  the  rule  that  the  deed  will  be  reformed  where  there  has 
been  a  mutual  mistake  of  the  parties  as  to  the  description, 
in  this,  that  the  description  inserted  in  the  deed  was  not  a 
description  which  would  convey  the  lands  which  the  parties 
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to  the  deed  had  agreed  and  intended  to  convey.  Such  were 
the  facts  and  such  was  the  rule  announced  in  Comstock  v. 
Coon,  135  Ind.  640;  McCasland  v.  Aetna  Life  Ins,  Co.,  108 
Ind.  130;  Bush  v.  Hicks,  60  N.  Y.  298;  Fuchs  v.  Treat,  41 
Wis.  404. 

It  having  been  found  that  there  was  no  mistake  in  draw- 
ing the  deed  in  question,  all  the  parties  thereto  are  simply 
held  to  the  full  measure  of  the  contract  as  therein  ex- 
pressed. It  seems  to  be  settled  law  that  a  deed  may  be  re- 
formed, although  both  parties  intend  that  the  description 
of  the  land  should  be  expressed  in  the  words  actually  used, 
if  both  parties  understood  the  boundaries  to  describe  a 
smaller  parcel  identified  by  them  than  was,  in  fact,  identi- 
fied by  the  description  used.  Bush  v.  Hicks,  supra,  and 
cases  cited;  Gooder  v.  Eiley,  163  Mass.  585,  28  X.  E.  228, 
and  cases  cited.  And  when  both  parties  to  a  conveyance 
have  intended  to  describe  a  certain  piece  of  land,  identified 
by  their  senses  and  by  the  words  of  their  previous  agree- 
ment, and  have  used  words  supposed  by  them  to  be  apt  for 
their  purpose,  but  in  fact  described  the  agreed  parcel  and 
something  more,  the  full  purport  of  all  their  acts  taken  to- 
gether is  only  to  convey  the  parcel  of  land  intended.  Fv^^hs 
V.  Treat,  supra;  Paine  v.  Woods,  108  Mass.  160;  Waterman 
V.  Johnson,  13  Pick.  261;  Dembitz  on  Land  Titles,  §5,  p. 
32;  Sparks  v.  Pittman,  51  Miss.  511. 

It  was  under  the  law  as  above  announced  that  appellant's 
oountepclaim  was  drawn.  This  counterclaim  stated  a  cause 
of  action  against  appellees,  and  if  the  court  had  found  the 
necessary  facts,  from  the  evidence  adduced,  to  sustain  its 
material  averments,  the  finding  would  not  be  disturbed.  Ae 
we  read  the  evidence  it  is  conflicting  and  unsatisfactory 
■upon  the  material  facts. 

Counsel  for  the  appellant  contend  that  the  trial  court 
erred  in  admitting  the  evidence  of  E.  A.  Jones,  a  witness 
ior  appellees,  who  was  permitted  to  testify,  over  the  objec- 
tion of  appellant,  that  the  land  conveyed  was  of  a  certain 
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value  at  the  time  of  the  trial  of  this  cause  and  long  after 
the  date  of  the  deed.  It  seems  that  the  courts  of  this  State 
have  uniformly  held  that  evidence  of  the  value  of  the 
property,  with  or  without  the  encumbrance  by  which  the 
damages  for  the  breach  of  the  covenants  are  estimated, 
must  be  confined  to  the  date  of  the  conveyance.  Nor  is  it 
material  to  inquire  into  the  purpose  for  which  the  land  was 
bought,  nor  the  use  to  which  the  grantee  intended  to  put  it, 
and  this  is  true  without  regard  to  whether  the  grantor  knew 
or  did  not  know  of  the  use  contemplated  by  the  grantee. 

In  Kellogg  v.  Maliriy  62  Mo.  429,  the  syllabus  writer 
said:  "Evidence  of  plaintiff's  object  in  purchasing  is  in- 
admissible in  a  suit  for  damages  on  the  covenants  against 
encumbrances  on  account  of  the  existence  of  a  right  of 
way."  In  Phillips  v.  Reichert,  17  Ind.  120,  79  Am.  Dec. 
463,  the  court  say:  "We  think,  in  principle,  the  fact  that 
land  was  bought  for  a  particular  purpose,  which  was 
known  to  the  vendor,  can  make  no  difference  in  respect  to 
the  rule  of  damages  for  a  breach  of  the  covenants.  The 
purpose  for  which  the  land  was  bought  does  not  enter  into 
the  covenants.  Thev  bind  the  covenantor  tliat  he  is  seized 
of  the  land,  and  that  he  will  warrant  and  defend  the  title, 
or  in  default  thereof,  that  he  will  return  the  purchase 
money  and  interest;  or,  if  the  title  fail  in  part,  that  he  will 
return  a  rat^ible  proportion  of  tlie  purchase  money  and  in- 
terest." It  seems  that  the  value  of  the  whole  tract  con- 
veyed at  the  time  of  the  conveyance  will  be  taken  to  be  the 
tnie  consideration  which  paSv^ed  between  the  contracting 
parties,  and  if  the  grantee  has  been  deprived  of  the  use  of 
any  part  of  the  premises,  or  evicted  from  any  part  thereof, 
tlio  measure  of  his  damages  will  be  the  value  which  that 
specific  part  of  tlie  land  bore  to  the  value  of  the  whole  land 
conveyed,  and  this  relative  value  is  to  be  ascertained  with 
reference  to  the  time  of  the  conveyance,  and  not  of  the 
time  of  the  trial.  American,  etc.,  Coal  Co.  v.  SeHz,  101 
Ind.  182.     The  coui*ts  of  Massachusetts  have  established  a 
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different  rule.  Richmon  v.  AmeSy  164  Mass.  467,  41  N.  K 
€71. 

Questions  similar  to  those  asked  the  witness  Jones  were 
^ked  other  witnesses  for  appellee,  and  were  objected  to  by 
counsel  for  appellant  because,  when  the  witnesses  were 
asked  to  estimate  the  amount  the  premises  were  diminished 
in  value  by  reason  of  the  alleged  breach  of  warranty,  they 
were  not  confined  to  the  date  of  the  conveyance.  Thia,  we 
think,  was  an  error  which  the  record  clearly  shows  resulted 
in  harm  to  appellant.  For  this  error,  the  judgment  of  the 
trial  court  must  be  reversed. 

Judgment  reversed,  ^vith  instructions  to  the  trial  court  to 
sustain  appellant's  motion  for  a  new  trial. 


DUGDALE  V.    DoNEY. 

[No.  4,277.    Piled  January  30,  1902.  ] 

Appeal. — Justices  of  the  Peace. — Jurisdiction. — ^An  appeal  from  a  judg- 
ment of  $185  is  not  prohibited  by  the  act  of  1901  (Acts  1901,  p. 
666),  providing  tliat  no  appeal  shall  be  taken  to  the  Supreme  or 
Appellate  CJourt  in  any  civil  case  witliin  the  jurisdiction  of  a  jus- 
tice of  the  peace,  where  the  amount  demanded,  as  well  as  the 
amount  shown  by  the  facts  pleaded  to  be  due,  was  in  excess  of 
$200,  and  equitable  relief  was  sought. 

From  Marion  Superior  Court ;  J.  M.  LeaiherSy  Judge. 

Action  by  Charles  P.  Doney  against  Benjamin  H.  Dug- 
dale.  From  a  judgment  for  plaintiff  for  $185,  defendant 
appeals.    3Iotion  to  dismiss  overruled. 

Crafe  D.  Bowev^  for  appellant. 
W.  TF.  Thornton^  for  appellee. 

RoBY,  J. — Section  6  of  an  act  approved  March  12,  1901, 
defining  the  jurisdiction  of  this  court  is  as  follows:  ''No 
appeal  shall  hereafter  be  taken  to  the  Supreme  Court  or  to 
the  Appellate  Court  in  any  civil  case  which  is  within  the 
jurisdiction  of  a  justice  of  the  peace  except  as  provided  in 
section  eight  of  this  act."    Acts  1901,  p.  566. 
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The  case  now  under  consideration  does  not  come  within 
the  exceptions.  A  complaint  was  filed  by  appellee  in  six 
paragraphs;  some  of  them  sought  the  reformation  of  a  con- 
tract, and  each  of  them  prayed  judgment  for  $200  or  more 
and  showed  facte  entitling  tlie  plaintiff  to  at  least  $200. 
The  complaint  was  filed  and  trial  had  in  the  Marion  Su- 
perior Court.  Finding  and  judgment  for  appellee  for  $185. 
Appeal  by  defendant.  Appellee  moved  to  dismiss  the  ap- 
peal on  the  ground  that  the  judgment  being  for  less  than 
$200,  the  case  is  within  the  jurisdiction  of  a  justice  of  the 
peace,  and  not  appealable. 

"Justices  of  the  peace  shall  have  jurisdiction  to  try  and 
determine  suits  founded  on  contracts  or  tort,  where  the 
debt  or  damage  claimed  or  the  value  of  the  property  soughjt 
to  be  recovered  does  not  exceed  $100,  and  concurrent  juris- 
diction to  the  amount  of  $200,  but  the  defendant  may  con- 
fess judgment  for  any  sum  not  exceeding  $300.'^  §1500 
Burns  1901.  This  statute  is  construed  as  conferring  orig- 
inal jurisdiction  to  the  amount  of  $200.  Leathers  v.  Hogan, 
17  Ind.  242.  The  justice  court  does  not  have  jurisdiction 
of  suits  in  equity.  Brown  v.  Oohle^  97  Ind.  86;  Oreenwaldt 
v.  May,  127  Ind.  511,  22  Am.  St.  660. 

The  amount  demanded,  as  well  as  the  amount  shown  by 
the  facts  pleaded  to  be  due,  was  in  excess  of  $200.  Bainum 
V.  Small,  4  Ind.  49;  Mays  v.  Dooley,  59  Ind.  287.  Had 
appellee  filed  this  complaint  in  a  justice  court,  proceedings 
based  upon  it  would  have  been  void.  The  language  of  §6, 
supra,  excludes  an  appeal  only  where  the  action  was  within 
the  jurisdiction  of  a  justice  of  the  peace.  The  justice  could 
not  have  given  himself  jurisdiction  by  rendering  judgment 
for  $185,  or  for  any  sum  less  than  the  amount  demanded. 
Thompson  v.  Kerr,  17  Ind.  288. 

Appellee  might  have  brought  suit  for  $185,  and  without 
asking  equitable  relief;  but  he  did  not  choose  to  do  so.  The 
action  he  did  institute  was  not  within  the  jurisdiction  of  a 
justice,  and  is,  therefore,  appealable. 
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The  diflFerence  between  §632  R.  S.  1881,  §644  Burns 
1901,  and  the  act  under  consideration  is  marked.  In  deter- 
mining the  "amount  in  controversy"  it  was  not  only  proper, 
but  essential,  to  consider  the  recovery.  The  jurisdiction  of 
the  justice  of  the  peace  is  determined  before  there  has  been 
any  recovery. 

Xo  authority  has  been  presented  requiring  appellate 
courts  to  apply  forced  constructions  to  statutes  in  order  to 
cut  off  appeals.  It  is  the  policy  of  the  law  to  discourage 
litigation,  but,  litigation  once  begun,  it  becomes  the  further 
policy  of  the  law  to  see  that  justice  is  done,  and  this  without 
regard  to  whether  the  litigants  are  men  of  large  or  small 
affairs. 

Motion  to  dismiss  appeal  overruled. 


HoGUE  ET  AL.  V.   ThE  StATE,  EX  REL.  BoARD  OF 

School  Commissioners,  etc. 

[No.  8,480.    Filed  January  80,  1902.  ] 

Offioebs. — Bonds,  —  Principal  and  Surety,  — Laches.  —  The  defense 
that  the  officers  were  guilty  of  laches  in  reelecting  a  school 
tmstee  who  was  a  defaulter  and  allowing  him  to  qualify  as 
treasnrer  of  the  board,  is  not  available  to  the  sureties  in  an  action 
on  the  bond  of  such  tmstee.  Wilson  v.  Town  of  Monticello,  85 
Ind.  10,  distinguished,    pp,  S86,  S87, 

Sake. — Bonds. — Principal  and  Surety. — Estoppel. — ^The  sxueties  on  the 
bond  of  a  school  trustee  are  e8topi)ed  from  setting  up  as  a  defense 
to  an  action  on  the  bond  that  the  trustee  was  a  defaulter  as  such 
tmstee  at  the  time  of  his  reelection  and  execution  of  bond.    p.  S88, 

Appeal  and  Error. — Motion  for  New  Trial  Pending  Appeal. — Where 
pending  an  api)eal  the  appellee  files  a  certified  copy  of  a  complaint 
for  a  new  trial  on  account  of  newly  discovered  evidence  that  the 
judgment  was  too  small,  no  question  will  be  decided  relative  to 
the  merits  of  the  application  for  a  new  trial,     p.  288, 

From  the  Hendricks  Circuit  Court;  T.  J".  CofeVj  Judge. 

Action  by  the  State  on  the  relation  of  the  School  Com- 
missioners of  the  city  of  Indianapolis  on  the  bond  of 
Samuel  A.  Hogue,  treasurer  of  the  Board  of  School  Trus- 
tees of  West  Indianapolis.  Prom  a  judgment  in  favor  of 
relator,  defendants  appeal.    Affirmed. 
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W.  V.  BookeVy  for  appellant. 

W.  T.  Browriy  G.  W.  Smithy  J.  S.  Duncan,  H.  H.  Horn- 
brook  and  A.  Smithy  for  appellee. 

RoBY,  J. — Suit  on  the  bond  of  Samuel  A.  Hogue,  school 
trustee  of  West  Indianapolis,  and  treasurer  of  the  board. 
Appellants,  Marmon  and  Ilallowell,  were  sureties,  and  ap- 
peal from  a  judgment  for  $2,033.76.  It  was  averred  in  the 
complaint  that  said  Ilogue  unlawfully  converted  $6,500  of 
the  moneys  belonging  to  the  school  revenues  of  said  city. 
The  questions  discussed  relate  to  the  sufficiency  of  certain 
answers  filed  by  the  appellants,  which  were  held  insuffi- 
cient. 

It  was  averred  in  the  first  paragraph  that  Hogue  had  been 
treasurer  of  the  school  board  during  the  terra  immediately 
preceding  the  one  on  account  of  which  the  bond  in  suit 
was  executed;  that  during  such  preceding  term  he  became 
a  defaulter;  that  the  common  council  and  the  board  of 
school  trustees  knew,  or  might  have  known  by  the  exercise 
of  reasonable  diligence,  of  such  default;  that  they  wrong- 
fully allowed  him  to  continue  in  such  office,  and,  notwith- 
standing his  default,  the  council  reelected  him  school 
trustee,  and  the  school  board  reelected  him  treasurer  there- 
of, thereby  holding  him  out  as  honest  and  competent,  and 
as  a  person  worthy  of  confidence;  that  the  plaintiff  by  the 
acts  of  its  servants,  said  council  and  trustees,  intended  to 
deceive  appellants,  to  the  end  that  they  should  thereby  be 
induced  to  execute  said  bond;  and  that  the  bond  was  exe- 
cuted because  of  the  same. 

The  bond  was  payable  to  the  State.  §5528  Homer  1901. 
The  melmbers  of  the  school  board  were  elected  by  the  com- 
mon council.  §4439  Horner  1901.  The  board  organized 
by  the  election  of  a  president,  secretary,  and  treasurer. 
§4439  Horner  1901.  The  auditor  of  the  county  in  which 
the  city  is  situated  was  required  to,  and  did,  approve  the 
bond.    §4439  supra. 

Appellants  rely  on  the  case  of  Wihon  v.  Town  of  Monti- 
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celloy  85  Ind.  10,  as  sustaining  the  proposition  that  fraud  by 
the  officers  prevents  recovery  on  the  bond.  In  that  case 
the  principal  in  the  bond  sued  upon  was  not  a  public  offi- 
cer, but  an  agent  employed  to  refund  municipal  indebted- 
ness. The  bond  was  not  given  in  pursuance  to  the  require- 
ments of  any  statute,  but  as  a  part  of  a  business  transaction. 
Bundy  v.  Town  of  MonticellOy  84  Ind.  119,  132.  It  was 
held  that  fraud  on  the  part  of  the  town  officers,  whereby  the 
sureties  were  induced  to  execute  th^  bond,  invalidated  it 
as  to  them.  Treating  the  instrument  as  a  private,  and  not 
as  an  official  bond,  given  in  a  business  transaction,  and  not 
in  pursuance  of  a  statute,  the  decision  was  correct.  The 
language  used  and  the  authorities  cited  show  that  it  was  so 
treated. 

The  distinction  between  acts  done  by  a  public  officer 
and  acts  done  by  an  individual,  whereby  one  is  induced  to 
become  surety,  was  not  considered  by  the  court.  The  opin- 
ion shows  that  it  was  not  in  the  mind  of  the  court,  and  there- 
fore was  not  decided.  There  is  such  a  distinction.  The 
government  is  not  responsible  for  the  laches  or  wrongful 
acts  of  its  officers.  Minturn  v.  United  States,  106  U.  S. 
437,  1  Sup.  Ct.  402,  27  L.  Ed.  208;  HaH  v.  United  States, 
95  F.  S.  316,  24  L.  Ed.  479;  Oshome  v.  United  States,  86 
U.  S.  577,  22  L.  Ed.  208;  United  States  v.  Pine  River,  etc, 
Co.,  61  TT.  S.  Appeals  69,  32  C.  C.  A.  406,  89  Fed.  907. 
The  defense  that  other  officers  were  guilty  of  laches  in  al- 
lowing Hogue  to  qualify  for  his  second  term,  is  not  avail- 
able to  the  sureties. 

Statutory  directions  are  given  for  the  security  and  con- 
venience of  the  public,  and  form  no  part  of  the  contract 
between  it  and  the  sureties  on  an  official  bond.  The  validity 
of  the  bond  does  not  depend  upon  the  performance  of  statu- 
tory duty  by  other  officers.  Stern  v.  People,  102  111.  540; 
Palmer  v.  Woods,  75  Iowa  402,  39  N.  W.  668;  Fidelity, 
etc.,  Co.  V.  Commonwealth  (Ky.),  47  S.  W.  579;  Frown- 
felter  v.  State,  66  Md.  80;  County  of  Waseca  v.  Sheehan, 
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42  Minn.  57,  43  K  W.  690,  5  L.  K.  A.  785;  Board,  etc.,  v. 
Oh's,  62  N.  Y.  88;  Cownfy  of  Pine  v.  FiZZard,  39  Minn. 
125,  39  K  W.  71,  1  L.  E.  A.  118;  School  District  v.  Hub- 
hard,  110  Iowa  68,  81  K  W.  241,  80  Am.  St  271;  binder- 
son,  Cown/i/  v.  Hays,  99  Tenn.  542,  42  S.  W.  266.  It  fol- 
lows that  the  demurrer  to  this  paragraph  of  answer  was 
correctly  sustained. 

The  third  paragraph  of  answer  proceeds  upon  the  theory 
that  Hogue,  being  a  defaulter  at  the  end  of  his  first  term, 
was  ineligible  further  to  hold  the  office.  Constitution,  Art. 
2,  §10.  Granting  the  alleged  ineligibility,  it  does  not  follow 
that  the  appellants  are  in  any  way  released.  They  are  es- 
topped from  setting  it  up  in  this  suit,  and  can  secure  no  ad- 
vantage from  its  existence.  Throop  Pub.  Officers,  §288; 
Meechem  Pub.  Officers,  §296;  Murfree  Official  Bonds, 
§673;  Herm-an  Est.  and  Ees.  Judicata,  §631;  Lucus  v. 
Shepherd,  16  Ind.  368;  Middleton  v.  City  of  Elkhart,  120 
Ind.  166 ;  State  ex  rel.  v.  Oolding,  ante  233.  The  demurrer 
to  the  pleading  was  correctly  sustained,  and  the  judgment 
should  be  affirmed. 

The  appellee  in  support  of  a  motion  to  advance  has  filed 
a  certified  copy  of  the  complaint  for  a  new  trial  on  account 
of  newly  discovered  evidence.  The  action  is  now  pending 
in  the  circuit  court.  The  claim  is  that  the  judgment  herein 
is  too  small  by  $1,869.57,  on  aiccount  of  the  suppression  of 
evidence  by  the  appellants.  The  effect  of  the  appeal  is  to 
transfer  the  entire  case  to  this  court.  Salem-Bedford  Stone 
Co.  V.  Hohhs,  27  Ind.  App.  604.  The  pleading  above  re- 
ferred to  is  one  of  the  papers  in  an  independent  action. 
^Yolf  V.  Ooodwin,  2  Ind.  App.  79;  Hines  v.  Driver,  100  Ind. 
315.  No  question  will,  therefore,  be  decided  relative  to  the 
merits  of  the  application.  The  trial  court  will  be  left  free 
to  dispose  of  it  as  the  interest  of  justice  may  require. 

The  judgment  is  affirmed,  but  such  affirmance  shall  not 
operate  to  prevent  a  new  trial  being  granted  to  appellee 
should  the  trial  court  find  him  entitled  thereto. 
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Lake  Shore  and  Michigan  Southern  Railroad 

Company  v.  Butts. 

[No.  8,752.    Piled  January  30,  1902.  ] 

Katlroads. — Injury  at  Crossing, — Frightening  Horses, — ^A  complaint 
against  a  railroad  company  for  injuries  at  a  crossing,  charging 
that  defendant's  engine  and  cars  were  standing  near  the  crossing 
and  that  plaintiff  drove  across  the  tracks  by  direction  of  the  flag- 
man and  when  within  a  distance  of  forty  feet  of  the  engine,  and 
while  plaintiff  was  in  plain  view,  the  servants  in  cliarge,  without 
notice  or  warning,  negligently  and  carelessly  turned  the  steam 
from  the  boiler  and  started  the  engine  and  cars  attached  thereto, 
causing  a  hissing  and  loud  and  rattling  noise  which  frightened 
plaintiff's  t«am  and  caused  it  to  run  away  and  injure  plaintiff, 
is  insufficient,  where  it  was  not  shown  that  the  noise  was  unusual 
or  unnecessary  in  properly  starting  the  train,  or  that  there  was 
any  wilful  or  reckless  conduct  on  the  part  of  the  servants  in 
charge  of  the  engine. 

From  Whitley  Circuit  Court ;  J.  W.  Adair,  Judge. 

Action  by  John  Butts  against  the  Lake  Shore  &  Michi- 
gan Southern  Railway  Company  for  personal  injuries  at 
a  railroad  crossing.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.     Beversed. 

R.  C.  Bell  and  N.  D,  Doaghman,  for  appellant. 
jR.  P.  Barr  and  U.  K,  Strong,  for  appellee. 

Robinson,  P.  J. — Action  by  appellee  for  personal  in- 
juries at  a  street  crossing.  Appellant's  road,  having  at  the 
place  in  question  four  tracks,  runs  east  and  west,  crossing  at 
grade  a  principal  street  in  the  city  of  Ken  da  11  vi  lie.  Ap- 
pellee approached  the  crossing  with  a  team  and  load  of  hay, 
and  appellant's  flagman  at  tlie  crossing  signaled  for  him  to 
cross.  There  was  at  the  time  standing  near  the  crossing  a 
locomotive  engine  attached  to  a  train  of  freight  cars.  The 
locomotive  was  not  emitting  any  steam  or  making  any  noise. 
There  was  nothing  to  obstruct  the  view  of  appellee  by  ap- 
pellant's servants  in  charge  of  the  engine.  Appellee,  be- 
lieving it  was  safe  to  cross  the  tracks,  and  believing  that  the 
engine  would  remain  as  it  was  and  would  not  move  until  he 
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would  have  ample  time  to  proceed  over  the  tracks  to  a  rea- 
sonable and  safe  distance,  drove  upon  the  tracks  and  cross- 
ing. "That  the  defendant's  agents  and  servants  in  charge 
of  said  engine  and  cars  and  said  watchman  at  said  crossing 
well  knew  that  when  steam  was  turned  from  the  boiler  to 
the  engine  attached  to  a  train  of  cars  on  defendant's 
railroad,  that  the  escaping  steam  caused  thereby  would 
make  a  loud  and  hissing  noise,  and  the  moving  of  the  engine 
and  the  starting  of  the  train  of  cars  attached  thereto  would 
make  a  loud  and  rattling  noise,  which  noises  and  sounds 
were  liable  to  and  would  frighten  and  scare  horses  that 
might  be  near  by  and  render  them  unmanageable  and  cause 
them  to  run  away.  That  while  plaintiff  was  so  slowly  and 
carefully  driving  his  horses  as  aforesaid,  and  in  plain  view 
of  the  persons,  servants,  and  agents  of  defendant  in  charge 
of  said  engine  and  cars,  and  within  the  distance  of  forty  feet 
of  the  said  engine,  and  while  plaintiff  was  in  plain  view,  the 
defendant's  agents  and  servants  in  charge  and  control  of 
said  engine  and  cars,  without  any  notice  or  warning  to  plain- 
tiff, negligently  and  carelessly  turned  the  steam  from  the 
boiler  on  said  engine  and  started  said  locomotive  engine  and 
train  of  cars  thereto  attached,  and  that  tliey  caused  a  great 
and  hissing  noise  by  the  escaping  steam  from  said  locomo- 
tive engine,  and  a  loud  and  rattling  noise  by  the  starting  and 
moving  of  said  engine  and  cars,  then  and  there  and  thereby, 
without  any  fault  or  negligence  of  plaintiff,  frightened  plain- 
tiff's said  horses  so  that  they  became  and  were  unmanageable 
and  ran  away," throwing  plaintiff  to  the  ground  and  injuring 
him.  "That  when  defendant's  agents  and  servants  negli- 
gently and  carelessly  turned  the  steam  on  said  engine  and 
started  and  moved  said  engine  and  cars  thereto  attached, 
they,  said  agents  and  servants,  well  knew,  or  could  have 
known  by  looking  at  plaintiff's  whereabouts  on  said  cross- 
ing and  close  proximity  to  said  engine  and  cars,  with  his 
said  team  and  wagon  as  aforesaid,  that  the  same  would  likely^ 
frighten  said  horses."  ' 
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The  first  question  presented  is  the  sufficiency  of  the  com- 
plaint. The  engine  was  standing  near  the  crossing.  Al- 
though it  is  charged  that  it  had  been  standing  there  an 
unnecessarily  long  time,  that  act  was  not  negligence,  and 
does  not  in  any  way  aid  the  other  averments  as  to  negli- 
gence. The  act  of  six)pping  an  engine  near  to  a  crossing  is 
not  of  itself  a  negligent  act.  Besides,  the  only  attempted 
charge  of  negligence  was  in  reference  to  starting  the  engine 
and  moving  the  train.  The  complaint  charges  that  appel- 
lant's servants  knew  that  when  steam  was  turned  from  the 
boiler  "to  the  engine"  attached  to  a  train  of  cars,  the  es- 
caping steam  caused  thereby  would  make  a  loud  and  hissing 
noibc,  and  the  moving  of  the  engine  and  the  starting  of  the 
train  would  make  a  loud  and  rattling  noise,  which  noises 
and  sounds  would  frighten  horses;  that  is,  when  steam  was 
applied  in  the  ordinary  way,  necessary  to  start  a  train  in 
the  ordinary  manner,  these  loud  and  hissing  and  rattling 
noises  w^ere  produced.  The  only  attempted  charge  of  negli- 
gence is  that  the  servants  negligently  and  carelessly  turned 
on  the  steam  and  started  the  train,  whether  away  from  or 
toward  the  crossing  is  not  shown.  But  the  effect  of  these 
acts  is  averred  to  be  the  same  as  that  produced  in  turning 
on  such  steam  in  the  ordinary  w-ay,  and  such  as  was  neces- 
sary to  start  the  train  in  the  ordinary  manner.  That  is  to 
say,  the  pleading  does  not  show  that  any  unnecessary,  un- 
usual, or  extraordinary  noises  were  produced  because  of 
any  negligence  of  appellant's  servants  in  applying  the 
steam,  but  it  does  show  that  the  same  effects  were  produced 
from  acts  averred  to  have  been  negligently  done  as  would 
have  been  produced  from  the  same  acts  had  they  been  prop- 
erly done.  So  that  if  the  complaint  charges  appellant  with 
any  actionable  negligence  it  must  be,  not  because  appel- 
lant's servants  turned  on  the  steam  in  a  careless  and  negli- 
gent manner,  but  becatise  the  proper  starting  of  the  engine 
and  train  was  at  a  time  and  under  such  circumstances  as 
would  make  that  act  a  negligent  one.     Were  appellant's 
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servants  guilty  of  any  unlawful  conduct  while  exercising  a 
lawful  right?  Did  they  do  any  heedless  or  unnecessary  act 
which  was  likely  to  and  did  produce  the  fright  of  the  team? 

The  starting  of  the  locomotive  and  train  in  a  way  that 
produced  such  noises  only  as  are  necessarily  produced  in 
properly  starting  them,  even  though  at  a  place  of  danger 
and  where  horses  are  likely  to  be  frightened,  is  not  negli- 
gence i)er  se.  It  must  also  be  shown  that  it  was  at  a  time 
and  under  such  circumstances  as  made  it  negligence.  Cin- 
cinnati, etc.,  E.  Co,  V.  Gaines,  104  Ind.  526,  54  Am.  Rep. 
334;  BiUmaii  v.  Indianapolis,  etc,  R,  Co.,  76  Ind.  166,  40 
Am.  Rep.  230;  Chicago,  etc.,  R.  Co.  v.  Cummings,  24  Ind. 
App.  192. 

It  is  true  it  is  sufficient,  as  against  a  demurrer,  for  the 
complaint  to  charge  that  the  act  resulting  in  injury  was  neg- 
ligently or  carelessly  done.  This  has  been  held  many  times. 
But  this  rule  has  no  application  if  other  averments  show 
that  the  acts  charged  were  lawful  and  proper.  The  injury 
here  in  question  resulted  from  loud  and  hissing  and  rattling 
noises,  which  the  complaint  f5hows  will  result  from  a  proper 
use  of  steam  in  starting  and  moving  an  engine  and  train. 

The  act  of  the  flagman  in  signaling  appellee  to  cross 
goes  properly  to  the  question  of  appellee's  contributory 
negligence.  Peirce  v.  Jones,  22  Ind.  App.  163.  Upon  the 
question  of  appellee's  freedom  from  fault  the  complaint  is 
not  open  to  objection.  The  direction  of  the  flagman  was  an 
assurance  of  safety  upon  which  appellee  had  a  right  to  rely, 
Louisville,  etc.,  R.  Co.  v.  Sclimidt,  147  Ind.  038,  but  it  is 
not  averred  that  the  flagman  was  negligent  in  directing  ap- 
pellee to  cross  the  track  under  the  circumstances  claimed  to 
have  existed.  The  liability  of  appellant  is  not  claimed  be- 
cause of  any  negligent  act  or  conduct  of  appellant's  flag- 
man. 

The  engine  and  train  were  rightfully  upon  appellant's 
track.  Appellee  was  riahtfully  upon  the  highway,  and  in 
driving  his  team  across  the  track  was  guilty  of  no  negli- 
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gence.  Both  parties  were  where  they  had  the  right  to  be, 
and  each  had  the  right  to  carry  on  the  particular  business 
engaged  in  at  the  time  and  place  in  such  manner  as  was 
reasonable  and  necessary  to  the  u^e  and  enjoyment  of  their 
property.  Appellant  had  the  legal  right  to  operate  its  road 
and  move  its  trains  with  engines  propelled  by  steam.  In 
80  doing  certain  noises  are  necessarily  made.  The  single 
fact  that  a  team  took  fright  at  these  usual  and  necessary 
noises  can  not  make  the  company  liable.  If  these  usual  and 
necessary  noises  were  produced  in  the  exercise  of  a  lawful 
right,  and  the  employes,  through  whose  acts  the  noises  were 
produced,  were  not  guilty  of  any  wrongful  conduct,  there 
can  be  no  liability. 

If,  then,  the  complaint  is  sufficient  it  must  be  because 
the  starting  and  moving  of  the  engine  and  train  and  the 
producing  of  these  usual  and  necessary  noises  were  at  a 
time  and  under  such  circumstances  as  made  an  otherwise 
lawful  act,  unlawful.  It  is  averred  that  the  team  was  gentle 
and  was  driven  slowly.  Conceding  that  the  employes  in 
charge  of  the  engine  saw  the  team  all  the  time  it  was  pass- 
ing over  the  crossing,  there  is  nothing  to  show  that  it  was 
in  any  way  frightened  as  it  passed  the  engine,  or  that  ap- 
pellee was  having  any  trouble  controlling  it,  or  that  he  was 
in  any  peril,  or  in  any  apparent  danger.  The  team  had 
passed  upon  the  tracks  and  crossing  and  was  about  forty  feet 
away  from  the  engine.  The  complaint  discloses  no  facts 
or  circumstances  existing  at  the  time  from  which  it  could 
be  said  that  those  in  charge  of  the  engine  could  reasonably 
be  expected  to  anticipate  that  the  usual  noises  produced  in 
starting  an  engine  and  train  would  frighten  the  team. 

In  the  case  at  bar  it  is  not  claimed  that  there  was  anv 
wilful  or  reckless  conduct  on  the  part  of  those  in  charge  of 
the  engine,  or  that  any  unusual  or  unnecessary  noises  were 
produced.  In  Rodger 8  v.  Baltimore,  etc.y  R.  Co.,  150  Ind. 
397,  the  complaint  charged  the  blowjng  of  the  whistle, 
"carelessly,  negligently,  recklessly,  and  without  any  neces- 


294        APPELLATE  COURT  OF  rNDIANA, 

Ljvko  Shore,  etc. ,  B.  Co.  v.  Butts. 

sity  whatever."    In  Louisville^  etc.y  R.  Co.  v.  Schmidt,  134 
Ind.  16,  and  Louisville/ etc.,  R.  Co.  v.  Schniidty  147  Ind. 
638,  appellee  was  directed  by  the  flagman  to  cross,  and 
when  on  the  crossing  opposite  and  near  to  the  engine,  appel- 
lant, "without  warning  and  without  notice,  suddenly  and  in 
a  very  loud,  violent,  explosive,  and  negligent  manner,  HeW 
off  the  steam  from  the  boiler  of  said  engine,  and  carelessly, 
negligently,  and  wrongfully  suffered  the  steam  to  blow  off 
and  escape  from  the  boiler  of  said  engine  in  a  sudden,  loud, 
and  violent  manner,  thereby  making  a  very  loud,  hissing, 
whistling,  screeching,  and  blowing  noise".  In  Indianapolis, 
etc.,  R.  Co.  V.  Boettcher,  131  Ind.  82,  the  charge  was  the 
engine  was  carelessly  and  negligently  operated  so  as  to 
make  loud  and  unusual  noises.    "What,  appellee  complains 
of"  said  the  court,  "is  the  negligent  and  careless  use  of  the 
engine,  in  disregard  of  the  duty,  in  sounding  its  whistle  and 
blowing  off  its  steam  in  such  a  way  as  to  cause  it  to  make 
not  the  usual  noise,  but  an  unusual  noise.     The  ordinary 
sounding  of  the  whistle  and  allowing  steam  to  escape  is  not 
negligence,  and  such  use  of  the  engine  is  not  complamed 
of,  but  the  negligent  use  of  the  engine."    In  Chicago,  etc., 
R.  Co.  V.  Cummings,  24  Ind.  App.  192,  the  liability  was 
based  upon  the  carele§s,  negligent,  and  unnecessary  sound- 
ing of  the  whistle.    In  Lalce  Erie,  etc.,  R.  Co.  v.  Juday,  19 
Ind.  App.  436,  the  complaint  was  sustained  upon  the  doc- 
trine, applicable  to  the  facts  there  averred,  that  where  one 
person  sees  another  in  peril  it  is  the  duty  of  such  person  to 
act  so  as  not  to  increase  the  peril,  and  if,  with  knowledge 
of  the  facts,  he  does  act  so  as  to  increase  the  peril,  it  is 
negligence.     Giving  the  complaint  a  construction  as  favor- 
able to  appellee  as  the  law  permits,  we  think,  it  fails  to  show 
that  appellant  was  negligent.     Culp  v.  Atchison,  etc.,  R. 
Co.,  17  Kan.  475;  Favor  y.  Boston,  etc.,  R.  Co.,  114  Mass. 
350,  19  Am.  Eep.  364;  Duvall  v.  Baltimore,  etc.,  R.  Co.^ 
73  Md.  516,  21   Atl.  496;  Philadelphia,  etc.,  R.  Co.,  v. 
Stinger,  78  Pa,  St.  219;  Cahoon  v.  Chicago,  etc.,  R.  Co.,  85 
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Wis.  570,  55  N.  W.  900;  Abbot  v.  Kalbus,  74  Wis.  504, 
43  X.  W.  367;  Whitney  v.  Maine  Central  R.  Co.,  69  Me. 
208;  Norton  v.  Eastern  R.  Co,,  113  Mass.  366;  Campbell 
V.  New  York,  etc.,  R.  Co.,  130  N.  Y.  631,  4  N.  Y.  Supp. 
265. 

Judgment  reversed. 


HUTTON  ET  AL.  V.  CUNI^INGHAM  ET  AL. 

[No.  8,933.    Filed  November  19,  1901.    Rehearing  denied  January 

30,  1902.] 

Trusts. — Payment  of  Purckase  Money. — Evidence. — ^In  an  action  to  en- 
force a  trust  in  lands  by  parol  under  §§8396,  3398,  Bums  1901,  the 
evidence  mnst  be  clear  and  nneqnivocal,  and  wliere  the  payment 
of  a  part  only  of  the  purchase  money  is  claimed,  the  evidence 
mnst  show  in  the  same  manner  the  exact  portion  of  the  whole 
which  was  paid. 

From  Montgomery  Circuit  Court ;  J.  V.  Kent,  Special 
Judge. 

Action  by  Samuel  Hutton  and  others  against  Nelson 
Cunningham  and  others  to  enforce  a  trust  in  certain  lands. 
From  a  judgment  for  defendants,  plaintiffs  appeal* 
Affirmed. 

G.  S.  Harney  and  J.  F.  Harney^  for  appellants. 
JB.  Crane  and  A.  B.  Anderson,  for  appellees. 

Per  Curiam. — The  judgment  in  this  case  was  affirmed 
without  a  written  opinion. 

,  This  was  an  action  by  appellants  to  enforce  a  trust  in 
lands.  The  facts  are :  Samuel  Hutton,  George  W.  Hutton, 
Jacob  Hutton,  William  G.  Hutton,  Alexander  P.  Hutton, 
and  Martha  Hutton  were  the  children  of  William  Hutton 
and  Mary  Hutton,  and  in  the  year  1834  they  all  came  to 
Montgomery  county,  Indiana,  and  some  or  all  of  them 
rented  a  sawmill.  A  short  time  thereafter  William  G.  and 
Alexander  P.  Hutton  purchased  the  mill,  and  Samuel, 
George  W.,  Jacob,  and  Alexander  P.  Hutton  all  worked  in 
the  mill  and  earned  and  accumulated  money  thereby,  the 
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amount  of  which  the  evidence  does  not  show.  That  after- 
wards, in  the  years  1836,.  1842,  1847,  1848,  and  1841>,  the 
real  estate  in  question  was  purchased  and  the  deeds,  all  in 
the  ordinary  form,  were  taken  in  the  name  of  William  G. 
Hutton,  and  by  virtue  of  these  deeds  and  upon  the  execu- 
tion thereof,  he  entered  upon  and  took  possession  of  the 
land  and  continuously  thereafter  had  and  held  the  exclu- 
sive  possession  thereof  up  to  tlie  day  of  his  death,  on  the 
28th  day  of  December,  1877.  "The  evidence  does  not  show 
how  much,  if  any,  of  the  consideration  paid  for  the  said 
lands  was  earned  and  accumulated  by  work  on  said  sawmill, 
or  by  the  sale  of  the  products  of  the  same,  nor  how  much, 
if  any,  was  earned  by  reason  of  the  joint  labor  of  said  Hut- 
ton  brothers ;  that  there  was  no  contract  that  the  said  Will- 
iam G.  Hutton  should  hold  the  title  to  said  real  estate,  or 
any  part  thereof,  in  trust  for  any  of  his  said  brothers;  that 
&aid  real  estate  was  not  deeded  to  said  William  G.  Hutton 
in  trust  for  the  use  of  his  said  brothers,  but  that  the  same 
was  deeded  to  said  William  G.  Hutton  in  fee  simple  and 
for  his  own  use."  Upon  the  death  of  William  G.  Hutton 
he  left  surviving  him,  as  his  sole  and  only  heir,  hie  widow, 
Martha  Hutton,  and  on  the  day  of  his  death  she  took  pos- 
session of  the  real  estate  and  continuously  thereafter  had 
and  held  the  exclusive  possession  thereof  and  claimed  to  be 
the  o^vner  up  to  the  day  of  her  death,  in  February',  1897. 
That  upon  her  death  the  appellees  herein,  as  her  heirs,  en- 
tered upon  and  took  possession  of  the  lands,  and  continu- 
ously thereafter  claimed  and  are  now  claiming  to  be  the 
owners  thereof,  and  have  been  in  continuous  possession  up 
to  the  time  of  bringing  this  action. 

Upon  the  facts  found,  the  court's  conclusion  of  law  in 
appellees'  favor  was  clearly  right.  The  statute  provides 
that  where  a  conveyance  for  a  valuable  consideration 
is  made  to  one  person  and  the  consideration  paid  by  an- 
other, no  use  or  trust  results  in  favor  of  the  latter,  but  the 
title  vests  in  the  former,  except  where  the  alienee  takes  an 
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absolute  conveyance  in  his  own  name  without  the  consent 
of  the  person  with  whose  money  the  consideration  was  paid, 
or  the  alienee  purchased  with  money  not  liis  own,  in  viola- 
tion of  some  trust,  or  where,  by  agreement  and  without 
fraud,  he  takes  the  title  to  hold  all  or  part  of  the  land  in 
trust  for  the  party  paying  the  purchase  money.  §§3396, 
3398  Burns  1901. . 

The  complaint  proceeds  upon  the  theory  that  William  Qt. 
Hutton  took  an  absolute  conveyance  in  his  own  name  and 
that  by  agreement  he  was  to  hold  three-fourths  of  the  land 
in  trust  for  his  brothers.  No  question  of  fraud  is  presented. 
If  a  trust  arose  at  all  it  arose  at  the  time  of  the  conveyance 
to  William  G.  Hutton.  Wester  field  v.  Kimmery  82  Ind. 
365;  Toney  v.  Wendling,  138  Ind.  228. 

Upon  this  question  the  court  has  found  the  facts  against 
appellants,  and  a  careful  consideration  of  the  voluminoufl 
evidence  leads  to  the  conclusion  that  the  facts  found  are  not 
contrary  to  the  evidence.  Nor  is  it  shown  what  part,  if  any, 
of  the  consideration  was  paid  by  the  brothers.  It  is  true 
a  resulting  trust  may  be  established  by  parol,  but,  "It  is 
settled,"  says  the  author  in  2  Pom.  Eq.  (2nd.  ed.)  §1040, 
"by  a  complete  imanimity  of  decision  that  such  evidence 
must  be  clear,  strong,  unequivocal,  unmistakable,  and  must 
establish  the  fact  of  the  payment  by  the  alleged  beneficiary 
beyond  a  doubt.  Where  the  payment  of  a  part  only  is 
claimed,  the  evidence  must  show,  in  the  same  clear  manner, 
the  exact  portion  of  the  whole  price  which  was  paid."  See, 
Collier  V.  Collier,  30  Ind.  32;  Parmlee  v.  Sloan,  37  Ind. 
469;  Fausler  V.  Jones,  7  Ind.  277;  Blair  v.  Bass,  4  Blackf. 
539;  Van  BushirJc  v.  Van  BusJcirh,  148  111.  9,  35  N.  E. 
383;  Murphy  v.  Hanscome,  76  Iowa  192,  40  N.  W.  717. 

The  petition  for  a  rehearing  is  overruled. 
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Pape  i;.  Ferguson  et  al. 

[No.  3,416.    riled  Febmary  4,  1902.] 

Pleading. — SuhfttitiUed  Complaint.  —  Lost  Pleading. — A  substituted 
complaint  under  §382  Bnms  1901,  nnless  tlie  contrary  is  shown,  is 
presumed  to  be  an  exact  reproduction  of  the  original  pleading, 
and  takes  its  place  as  of  the  date  of  the  original  filing  with 
reference  to  all  pleadings  and  proceedings  had  subsequent  to  such 
original  filing,    p,  299. 

Same. — Amen<bnent. — Available  error  cannot  be  predicated  upon  the 
action  of  the  court  in  i)ermitting  plaintiff  to  file  an  amended 
paragraph  of  complaint  at  tlie  conclusion  of  the  evidence  and 
argument  enlarging  the  amount  of  recovery  to  conform  to  the 
facts  proved,  when  the  evidence  necessary  to  sustain  the  amended 
pleading  was  properly  admissible  under  another  pleading,  and  no 
objection  thereto  was  made  to  the  trial  court,    p.  SOO. 

Evidence. — Action  for  Breach  of  Contract. — Sale^. — ^In  the  trial  of  an 
action  for  damages  for  a  breach  of  a  written  contract  to  sell  and 
deliver  logs  and  lumber,  notes  executed  by  plaintiff  under  the  con- 
tract, and  paid,  were  properly  introduced  in  evidence  for  the  pur- 
pose of  showing  plaintiff's  compliance  with  the  contract,     p.  302. 

Same. — Letters. — ^It  was  not  error  to  admit  in  evidence  a  copy  of  a 
letter,  the  original  of  which  had  been  placed  in  an  envelope 
addressed  to  defendant,  and  properly  stamped  and  mailed,  pp. 
SO'2,  SOS. 

Appeal  and  Error. — Exceptions — Objections. — Only  such  objections 
to  the  introduction  of  evidence  as  are  made  to  the  trial  court  will 
be  considered  on  appeal,    p.  SOS. 

Trial. — Evidenct. — ^If  an  answer  is  responsive  to  a  question  to 
which  no  objection  is  made,  a  motion  to  strike  out  the  answer  is 
not  available,    p.  SOS. 

Sales. — Breach  of  Contract. — Measure  of  Damages. — Evidence. — Where 
in  an  action  for  the  breach  of  ^  <5ontract  to  furnish  lumber  to 
plaintiff  it  appeared  that  plaintiff  purchased  the  lumber  for  the 
purpose  of  rosale  it  was  not  error  to  permit  proof  as  to  what  the 
lumber  was  worth  from  the  time  of  the  failure  to  furnish  it  npon 
order  to  the  institution  of  the  suit.    pp.  SOS,  S04. 

Same. — Breach  of  Contract. — Measure  of  Damages. — Vaiue  of  Articles 
Sold. — En'rlnirr. — Whoro  in  an  action  for  breach  of  contract  to 
deliver  lumber  it  was  shown  that  the  lumber  had  no  market  value, 
evidence  as  to  its  actual  value  was  properly  admitted,    p.  30.^. 

Trial. — Evidenrf. — CroHn-Examination. — Wliere  plaintiff  in  an  action 
for  breach  of  contract  to  furnish  lumber  intended  for  resale  testi- 
fied upon  direct  examination  to  offers  for  certain  lumber,  and  it 
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was  disclosed  on  cross-examination  that  the  offers  were  in  writing, 
and  upon  written  orders  to  defendant,  which  were  produced  and 
were  in  the  hands  of  defendant's  counsel,  it  was  not  error  to  per- 
mit the  written  orders  to  be  read  as  a  part  of  the  reexamination 
of  the  witness,    p.  304, 

Evidence. — Contracts, — Letters, — Compromise  and  Settlement, — ^In  an  ac- 
tion for  the  breach  of  a  contract  to  deliver  lumber,  a  letter  written 
by  plaintiff  to  defendant  containing  some  matter  concerning  an 
offer  to  compromise  was  properly  admitted  in  evidence,  where  the 
court  limited  it  to  showing  whether  the  plaintiff  liad  abandoned 
the  contract,    p,  SO4, 

Sales. — Breach  of  Cordract. — Mea^swre  of  Damages, — ^Where  in  the  trial 
of  an  action  for  damages  for  breach  of  contract  to  furnish  lumber 
to  plaintiff  it  was  shown  that  the  lumber  was  purchased  by  plain- 
tiff and  paid  for  at  the  time  for  the  purpose  of  resale,  which  was 
known  to  defendant  at  the  time  the  contract  was  made,  the 
measure  of  damages  is  the  actual  value  of  the  lumber  at  the  place 
and  time  of  delivery,    pp,  304-306. 

From  Allen  Superior  Court;  E.  O'Rourke^  Special 
Judge. 

Action  by  John  Ferguson  and  others  against  Charles 
Pape  for  damages  for  breach  of  contract  to  furnish  lum- 
ber and  logs.  From  a  judgment  for  plaintiiFs,  defendant 
appeals.    Affirmed. 

L,  M,  Nindcj  D,  B.  Ninde^  H.  W,  Ninde  and  L.  J.  Ninde^ 
for  appellant. 
H.  Colerick  and  W.  G.  Colericky  for  appellees. 

Robinson,  P.  J. — Suit  by  appellees  for  damages  for 
breach  of  a  written  contract  to  sell  and  deliver  logs  and 
lumber.  The  case  was  tried  bv  the  court,  and  at  the  con- 
elusion  of  the  evidence  and  the  argument,  both  parties  being 
present,  it  was  shown  to  the  court  that  the  original  com- 
plaint, in  three  paragraphs,  had  been  lost;  and  upon  leave 
of  cotirt,  and  without  objection,  appellees  filed  a  substituted 
•omplaint.  The  statute  expressly  authorizes  such  proceed- 
ing. §382  Bums  1901.  Such  substituted  complaint,  unless 
the  contrary  is  shown,  is  presumed  to  be  an  exact  reproduc- 
tion of  the  original  pleading  and  takes  its  place  as  of  the 
date  of  the  original  filing  with  reference  to  all  pleadings 
filed  and  proceedings  had  subsequent  to  such  original  filing. 
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At  the  time  of  filing  the  substituted  complaint,  both  par- 
ties being  present,  appellees,  without  objection,  filed  fm 
amended  first  paragraph  of  complaint.  Three  days  later, 
both  parties  being  present,  the  court  filed  its  finding  of  facts 
and  conclusions  of  law.  At  no  time  was  any  objection  made 
to  the  trial  court  to  the  filing  of  the  amended  pleading,  nor 
was  any  attempt  made  by  appellant  to  show  the  trial  court 
that  he  was  misled  or  prejudiced  by  the  amendment  It 
was  based  upon  the  same  written  contract  and  did  not 
change  the  cause  of  action.  It  did  enlarge  the  amount  of 
.recovery,  but  it  conformed  to  the  facts  proved.  The  evi- 
dence necessary  to  sustain  the  amended  pleading  was  prop- 
erly admissible  under  another  paragraph  of  the  complaint 
See,  Raymond  \\  Wathen^  142  Ind.  367;  Stanton  v.  Ken- 
rick,  135  Ind.  382;  Child  v.  Swain,  69  Ind.  230. 

At  a  subsequent  day,  at  the  same  term,  and  before  judg- 
ment, the  court  modified  three  of  its  findings  and  its  con- 
clusions of  law.  These  modifications  were  as  to  the  date 
when  interest  should  begin,  and  it  is  nOt  claimed  that  they 
were  not  authorized  from  the  facts  proved.  Moreover,  as 
the  modifications  were  all  in  appellant's  favor,  they  could 
not  have  been  to  his  prejudice.  Royse  v.  Bourne,  149  Ind. 
187;  TJwmpson  v.  Connecticut,  etc.,  Ins,  Co,,  139  Ind.  325; 
Dowell  v.  Talbot  Paving  Co.,  138  Ind.  675. 

The  court  found  the  facts  to  be  that  on  the  5th  day  of 
October,  1897,  appellees  and  appellant  entered  into  a  writ- 
ten contract,  by  the  terms  of  which  appellant  agreed  to  sell 
appellees  certain  lumber  and  logs  at  an  agreed  price,  in  pay- 
ment for  which  appellees  agreed  to  execute  their  three  cer- 
tain notes  or  acceptances,  due  in  sixty,  ninety,  and  one  hun- 
dred and  twenty  days,  each  in  the  sum  of  $2,200;  and  on 
the  same  day  appellees  executed  and  delivered  to  appellant 
tliese  notes  or  acceptances,  which,  at  the  request  of  ap- 
pellant, were  made  payable  to  tJie  Peters  Box  and  Lumber 
Company,  a  corporation  of  which  appellant  was  president, 
and  which  notes  were  afterwards  by  such  corporation  trans- 
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ferred,  by  indorsement  thereon,  and  delivered  to  appellant, 
who  discounted  them  at  a  bank  and  received  the  amount  of 
such  notes  less  the  discount  thereon,  and  appropri-ated  the 
same  to  his  own  use.  All  of  the  notes  were  afterwards  paid 
by  the  appellees  as  they  severally  matured.  The  $6,600 
represented  by  these  notes  was  intended  by  appellees  to  be, 
and  was  received  by  appellant  as  a  prepayment  by  the  appel- 
lees for  the  logs  and  lumber  mentioned  in  the  contract. 
Appellant  never  repaid  tJbe  $6,600,  excepting  the  sum  of 
$4,016.74,  which  was  paid  by  appellant  by  delivering  that 
amount  of  lumber,  leaving  a  balance  due  appellees  of 
$2,583.26,  with  interest  thereon  at  six  per  cent.,  making  a 
total  of  $2,732.67.  Appellant  failed  and  neglected  to  de- 
liver the  balance  of  the  logs  and  lumber,  although  re- 
quested in  writing  so  to  do.  Appellees  in  all  things  com- 
plied with  and  performed  the  provisions  of  the  contract  on 
their  part,  and  the  only  part  of  the  contract  which  appellant 
on  his  part  complied  with  was  the  delivery  by  him  of  lum- 
ber to  the  amount  above  mentioned.  At  the  time  the  con- 
tract was  made,  appellees  and  appellant  were  dealers  in 
lumber,  and  appellant  knew  that  appellees  purchased  from 
him  the  lumber  and  logs  for  the  purpose  of  reselling  at  a 
profit  Facts  are  also  foimd  showing  that  appellees  had 
orders  from  customers  for  the  lumber  and  logs  at  a  certain 
price,  and  were  prevented  from  selling  them  at  such  price 
because  of  appellant's  failure  to  deliver  them;  and  the 
court  also  found  the  value  of  the  lumber  and  logs  at  the 
time  and  place  they  should  have  been  delivered,  that  ap- 
pellant had  ample  time  and  opportunity  to  make  the  de- 
livery, and  that,  because  of  the  failure  to  deliver  the  bal- 
ance of  the  lumber  and  logs,  appellees  had  been  damaged  in 
a  named  sum,  which,  \viih  interest,  amounted  to  $1,110.72. 
The  court  also  found  that  under  another  and  different  con- 
tract, made  some  time  before  the  contract  in  question,  ap- 
pellees^ at  the  beginning  of  this  action,  were  indebted  to 
appellant  in  the  sum  of  $1,081.23,  and  that  appellant  was 
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entitled  to  a  further  set-off  in  the  sum  of  $346.56.  The 
court  stated  as  a  conclusion  of  law  that  appellees  were  en- 
titled to  recover  from  appellant  the  sum  of  $2,415.60.  The 
evidence  sustains  the  court's  findings,  and  no  conclusion  of 
law  could  have  been  made,  other  than  that  stated. 

Objection  was  made  to  the  introduction  in  evidence,  by 
appellees,  of  these  notes  or  acceptances.    The  contract  upon 
which  suit  was  brought  provided  that  appellant  was  to  de- 
liver to  appellees  certain  lumber  and  logs,  and  that  appel- 
lees, upon  the  execution  of  the  contract,  should  execute  to 
appellant  their  acceptance  for  $6,600;  $2,200  to  mature  In 
sixty  days,  $2,200  in  ninety  days  and  $2,200  in  four  months 
from  date  of  contract,  which  sum  appellant  was  to  indorse 
on  his  book  to  appellees'  credit,  and,  upon  the  receipt  and 
acceptance  of  lumber  and  logs,  appellant    should    charge 
against  such  credit  the  amount  of  such  shipments  until  the 
amount  of  such  shipments  should  equal  tlie  credit,  at  which 
time  the  contract  was  to  end.     These  notes  or  acceptances 
were  certainly  competent  evidence,  under  the  substituted 
pleadings,  to  show^  a  compliance  with  the  contract  by  appel- 
lees.    It  is  true,  the  payee  named  is  the  Peters  Box  and 
Lumber  Company;  but  the  third  paragraph  of  complaint 
avers  that  this  company  was  a  corporation  of  which  appellant 
was  aild  is  president,  and  that  the  notes  were  executed  to 
the  corporation  at  appellant's  request,  and  were  afterwards 
by  the  corporation  assigned  by  indorsement  and  delivered  to 
appellant,  ^ho  discounted  them  at  a  bank,  and  appropriated 
the  proceeds  to  his  own  use,  and  that  all  the  notes  were  paid 
by  appellees  as  they  matured. 

Objection  was  made  to  the  introduction  in  evidence  by 
appellees  of  a  copy  of  a  letter,  the  original  of  which  had 
been  placed  in  an  envelope  addressed  to  appellant  and  prop- 
erly stamped  and  mailed  at  the  postoffice.  The  witness  des- 
ignated the  copy  as  an  "impression  copy,"  by  which  he  said 
was  meant  an  exact  copy.  The  court,  upon  application,  or- 
dered the  production  of  the  original,  to  which  order  objeo- 
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tion  was  made  because*  of  the  limited  time  appellant  had 
been  notified.  But  aside  from  the  question  of  the  suffi- 
ciency or  insufficiency  of  the  notice,  it  appears  that  appel- 
lant's son,  designated  as  clerk  or  secretary,  testified  that  he 
made  search  for  the  letter  in  the  place6  where  letters.were 
kept,  and  did  not  find  it,  and  did  not  think  any  further 
search  would  discover  it.  From  the  facts  disclosed,  the  pre- 
sumption is  that  the  letter  was  received.  "The  rule  is  well 
settled,"  said  the  court  in  Rosenthal  v.  Walker,  111  U.  S. 
185,  4  Sup.  Ct.  382,  28  L.  Ed.  395,  "that,  if  a  letter  prop- 
erly directed  is  proved  to  have  been  either  put  into  the  post- 
office  or  delivered  to  the  postman,  it  is  presumed,  from  the 
known  course  of  business'  in  the  postoffice  department,  that 
it  reached  its  destination  at  the  regular  time,  and  was  re- 
ceived by  the  person  to  whom  it  was  addressed."  In  the 
above  case  a  letterpress  copy  was  introduced,  and  in  this 
case  the  copy  introduced  was  an  exact  copy.  Schutz  v.  Jor- 
dan,  141  U.  S.  213,  11  Sup.  Ct.  906,  35  L.  Ed.  705.  In  the 
case  at  bar  the  original  letter  was  afterwards  produced,  and, 
no  available  objection  having  been  made  to  it^  introduction, 
it  was  read  in  evidence. 

A  letter  written  by  appellees  to  appellant  containing  an 
order  for  certain  lumber  under  the  contract,  was  not  in- 
competent because  the  order  was  given  on  January  8th,  as 
the  contract  provided  that  appellant  agreed  to  furnish  all 
the  lumber  by  the  first  day  of  January,  if  so  ordered  by  ap- 
pellees, and  the  condition  of  the  weather  and  roads  would 
permit  of  such  delivery. 

Only  such  objections  to  the  introduction  of  evidence,  aa 
are  made  to  the  trial  court  will  be  considered  on  appeal. 

If  an  answer  is  responsive  to  a  question  to  which  no  ob- 
jection is  made,  a  motion  to  strike  out  the  answer  is  not 
available. 

There  was  no  reversible  error  in  permitting  a  witness  to 
answer  what  certain  lumber  agreed  to  be  furnished  by  the 
contract  was  worth  from  the  time  of  the  failure  to  furnish 
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it,  upon  order,  to  the  inetitution  of  the  suit.  It  appears 
that,  at  the  time  ,of  the  execution  of  the  contract,  appellant 
knew  that  appellees  purchased  the  lumber  and  logs  for  the 
purpose  of  resale  at  a  profit.  In  arriving  at  the  actual  damage 
the  court  is  not,  in  all  cases,  necessarily  limited  to  any  par- 
ticular market  value.  There  was  evidence  to  show  that  ap- 
pellees had  orders  for  the  lumber  and  logs  at  certain  prices, 
and  could  have  sold  at  these  prices,  and  were  prevented 
from  making  the  sales  because  of  the  failure  of  appellant 
to  deliver  them.  There  was  also  evidence  that  the  lumber 
and  logs  had  no  particular  market  value,  and,  upon  this 
showing,  evidence  as  to  the  actual  value  was  proper. 

One  of  the  appellees  testified  upon  direct  examination 
that  they  had  had  offers  for  certain  lumber.  I^pon  cross-ex- 
amination appellant's  counsel  went  fully  into  the  question 
of  these  offers,  and  it  was  disclosed  they  were  in  writing; 
and  upon  the  ^\Titten  orders,  which  were  produced  and  were 
in  tlie  hands  of  appellant's  coimsel,  the  witness  was  cross- 
examined.  As  appellant  himself  had  disclosed  and  had 
fully  inquired  about  the  orders,  it  was  not  error  to  permit 
the  orders  themselves  to  be  read  as  a  part  of  the  reexamina- 
tion of  the  witness. 

Upon  cross-examination  of  one  of  the  appellees  it  was 
sought  to  establish  the  fact  that  appellees  had  released  aj>- 
pellant  from  the  delivery  of  the  logs,  and  by  their  conduct 
had  abandoned  that  part  of  the  contract.  The  letter  con- 
tained some  matters  concerning  an  offer  to  compromise  that 
was  not  proper  evidence;  and  the  court  stated  at  the  time 
that  this  could  not  be  used  against  appellant,  and  admitted 
the  Tetter  upon  the  reexamination  of  the  witness  for  the 
purpose  of  showing  the  attitude  of  appellees  with  reference 
to  a  performance  of  the  contract.  The  letter  was  properly- 
admitted  for  the  purpose  thus  limited, — of  showing  whether 
appellees  had  abandoned  the  contract. 

Several  questions  argued  by  counsel  may  be  considered 
together  as  they  all  involve  a  determination  of  the  proper 
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xe  of  damages.    The  timber  and  logs  were  purchased 
id  for  at  the  time,  for  the  purpose  of  reselling,  and 
^act  was  known  to  appellant  at  the  time  the  contract 
ii:i  ade.    The  general  rule  is  that  appellees  were  entitled 
.   ^*^<?over  as  damages  such  loss  to  them  as  was  shown  to  be 
^    direct  fruits  of  the  broken  contract.     These  damages 
^^  ixsnally  stated  to  be  the  difference  between  the  contract 
v^Qe  and  the  market  value  at  the  time  and  place  of  delivery. 
*^ue  law  excludes  uncertain  and  contingent  profits  as  dam- 
^es  for  breach  of  a  contract,  and  also  such  damages  as  could 
^ot  reasonably  be  supposed  to  have  been  in  the  contempla- 
tion of  the  parties  at  the  time  they  made  it  as  tlie  probable 
result  of  its  breach.    If  the  lumber  and  logs  in  question  had 
been  purchased  for  the  purpose  of  a  special  resale,  and  that 
fact  had  been  communicated  to  appellant  at  the  time  of 
j  making  the  contract,  the  measure  of  damages  would  be  the 

1  profit  which  would  have  accrued  had  appellant  performed 

I  his  contract.     Sutherland  on  Damages,   (2nd  ed.)   §662; 

Rahm  v.  Dieg,  121  Ind.  283;  Carpenter  v.  First  Nat.  Banhy 
119  111.  352,  10  N.  E.  18;  Cockburn  v.  Ashland  Lumber 
Co,,  54  Wis.  619,  12  X.  W.  49;  Wetmore  v.  Pattison,  45 
ilich.  439,  8  X.  W.  67. 
Jt  is  true,  the  findings  show  that  appellees  had  orders  for 
^i©  lumber  and  logs  at  certain  prices,  which  orders  they 
irere  prevented  from  filling  because  of  appellant's  failure 
to  deliver  them;  but  the  value  of  the  lumber  and  logs  at  the 
tiniG  nnd  place  of  delivery  is  also  stated,  and  from  this  basis 
Irve  d^^jnages  are  reckoned.    The  particular  lumber  and  logs 
^^t  <lc»'livered  consisted  of  100,000  feet  of  car  sills  and  forty- 
^      *>ickory   logs,    twenty-eight   to   thirty-two    feet   long, 
n^r*^^  was  evidence  that  this  particular  kind  of  lumber  and 
^    *^i  ^d  no  particular  market  value,  and  witnesses  were  per- 
itt^^  to  testify  as  to  their  actual  value.     The  court  states 
J^^i   findings  what  the  value  was  at  the  time  and  place  of 
^  ^^"^rv.     This,  from  the  evidence,  means  actual  value. 
^   ^^xiarket  price  of  a  thing  is  no  more  than  evidence  of  ita 
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value.  The  market  value,  where  there  is  one,  is  the  proper 
criterion;  but  if  there  is  no  market  value  at  the  time  and 
place,  resort  must  be  had  to  the  actual  value  at  the  time 
and  place  of  delivery.  The  value  at  the  market  where  such 
commodities  are  usuallv  sent  for  sale,  and  the  cost  of  trans- 
porta t ion  from  the  place  of  delivery  may  be  shown.  This 
was  done  in  the  case  at  bar,  but  the  basis  upon  which  the 
damages  were  estimated  was  the  actual  value  at  the  time 
and  place  of  delivery.  The  actual  value  of  this  particular 
kind  of  lumber  and  logs  for  tlie  purpose  of  resale  at  the 
time  and  place  of  delivery  must  be  held  to  have  been  within 
the  contemplation  of  the  parties  at  the  time  the  contract  was 
made.  Balim  \,  Dieg,  121  Tnd.  283;  Tickery  v.  McCor- 
micJcy  117  Ind.  594;  Sutherland  Damages,  (2nd  ed.)  §§653, 
654;  McDonald  v.  Unaka  Timher  Co,,  88  Tenn.  38,  12  S. 
^V.  420;  Si77ions  v.  Ypsilanti  Paper  Co.,  77  Mich.  185,  43 
X.  W.  864. 

After  a  careful  consideration  of  all  the  questions  dis- 
cussed by  appellant's  coimsel,  we  find  no  error  authorizing 
a  reversal.  Xo  useful  purpose  would  be  subserved  by 
lengthening  this  opinion  with  a  further  discussion  of  some 
of  the  questions  raised.  The  record  discloses  that  the  case 
was  carefully  and  fairly  tried  upon  its  merits,  and  a  correct 
conclusion  reached. 

Judgment  affirmed. 


Hawes  et  al.  v.  Kepley  et  al.,  Executors. 

[No.  4,060.     Filed  February  4,  1902.  ] 

Appeal  and  Error. — Wilh. — Comtnictiom. — Final  Judgment. — ^A  jndff- 
ment  in  an  action  to  construe  a  will  which  adjudicates  the  rights  of 
one  of  the  legatees  of  the  will  to  a  sum  named  as  against  the  other 
legatees  is  a  final  jud^ent  from  which  an  apx)eal  lies.    p.  807. 

Wills. — Complaint  for  Construction. — Demurrer. — ^A  demurrer  for  want 
of  facts  to  a  complaint  by  executors  for  the  construction  of  a  will 
questions  the  sufficiency  of  tlie  complaint  to  obtain  from  the  court 
a  construction  of  the  will,  but  does  not  present  any  question  as  to 
the  cliaracter  of  the  construction  to  be  given  it.    pp.  309,  SIO. 
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Wills. — Omitted  Bequest, — Construction, — ^A  complaint  for  the  con- 
stmction  of  a  will  relative  to  the  omission  therefrom  of  a  si)ecifio 
bequest  intended  by  testator  is  insufficient  where  it  is  not  shown 
that  there  were  any  funds  for  distribution  after  the  payment  of 
the  bequests  made.    p.  310. 

Saxe.  —  Construction.  —  OmiUed  Bequests,  —  Testator  devised  certain 
property  to  each  of  his  children,  in  each  instance  placing  a  value 
upon  the  property  devised.  In  another  qjaxise  he  made  specific 
devises  in  cash  "to  equalize  my  children  in  values'*  to  each  of  his 
children  except  a  son,  and  stated  tliat  he  had  tried  '*to  make  a 
fair  and  equitable  distribution' '  of  his  estate.  The  property  given 
to  the  son  was  $600  less  in  value  as  estimated  by  the  testator  than 
that  g^ven  to  each  of  the  other  children,  ffeld,  that  the  will  can 
not  be  construed  as  giving  the  son  a  $500  cash  legacy  by  impli- 
cation,   pp,  810-^12. 

From  Floyd  Circuit  Court;  W.  C.  Utz,  Judge. 

Action  by  David  M.  Kepley  and  another,  executors  of 
the  will  of  Philip  M.  Kepley,  deceased,  against  Martha 
E.  Hawes  and  others  for  the  construction  of  a  will. 
From  a  judgment  for  plaintifts,  defendants  appeal.  He- 
versed, 

E.  B,  Stotsenburg  and  J,  H,  Weathers^  for  appellants. 
C.  L,  Jewett  and  H.  JE.  Jewettj  for  appellees. 

RoBY,  J. — Appellees,  as  executors  of  the  last  Avill  of 
Philip  M.  Kepley,  filed  their  complaint  to  obtain  a  construc- 
tion thereof;  demurrers  were  overruled,  issue  formed  by 
general  denial,  trial  by  the  court,  special  finding  of  facts 
made  and  conclusions  of  law  stated  thereon,  to  each  of 
which  appellants  excepted;  motion  for  new  trial  overruled, 
and  judgment  ordering  the  executors  to  pay  John  L.  Kepley 
$500  before  making  final  distribution  under  the  residuary 
clause  of  the  will.  The  judgment  adjudicates  the  right  of 
John  L.  Kepley  to  the  sum  named  as  against  the  appel- 
lants.    It  is  therefore  final  and  appealable. 

The  complaint  after  averring  the  death  of  Philip  M. 
Kepley,  the  probate  of  his  will,  a  copy  of  which  is  filed,  the 
appointment  of  plaintiffs  as  executors  thereof,  and  that  they 
didy  qualified  and  are  acting  in  such  capacity,  states  that  the 
defendants  are  the  only  surviving  children  of  the  testator, 
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except  Gail  Steinhauer  and  Clara  Rice,  who  are  grandchil- 
dren ;  and  that  said  parties  are  the  only  ones  whose  interests 
will  be  affected  by  the  construction  prayed.  Items  ten  and 
thirteen  of  said  will  are  set  out.  The  pleading  concludes 
as  follows:  "That  doubts  have  arisen  and  uncertainties 
exist  as  to  the  true  intent  and  meaning  thereof;  that  these 
executors  believe,  and  the  said  defendant  John  L.  Kepley 
contends,  that  the  said  Philip  M.  Kepley,  deceased,  meant 
and  intended  by  said  will,  and  especially  by  said  two  quoted 
items  of  said  will,  to  equalize  his  said  children  in  their  re- 
spective legacies  and  interests  in  said  estate,  and  that  he  did 
not  intend  that  one  of  them  should  have  more  than  an- 
other; that  he  intended  to  give  each  of  his  said  children  a 
specific  legacy,  equal  in  amount  one  with  the  other;  that 
he  intended  that  each  of  them  should  have  as  a  specific 
legacy  the  sum  of  $3,500,  and  that  by  a  miscalculation  he 
made  a  mistake  of  $500  against  the  said  defendant  John  L. 
Kepley;  that  said  Philip  M.  Kepley  did  not  intend  to  give 
his  other  children  $500  more  than  the  said  John  L.  Kepley, 
"Wherefore  plaintiffs  pray  the  court  for  its  judgment  con- 
struing said  will,  that  doubts  so  existing  as  to  the  true  mean- 
ing and  legal  effect  of  the  said  provision  thereof  above  set 
•  forth  may  be  set  at  rest,  and  the  duties  of  the  plaintiffs  in 
the  premises,  as  well  as  the  rights  of  the  parties  in  interest, 
definitely  determined  and  fullv  protected." 

The  will,  after  directing  the  payment  of  debts  and  fu- 
neral expenses,  devised  certain  specified  property,  real  or 
personal,  to  each  of  the  testator's  children,  and  also  to  the 
grandchildren  named,  each  of  whom  represent  a  deceased 
child.  The  property  thus  devised  is  valued  by  the  testator 
in  each  instance.  Items  ten,  thirteen,  and  fourteen  are  as 
follows:  (10)  "After  the  death  of  my  said  wife,  it  is  my 
wish,  and  I  so  will,  devise,  and  direct,  that  the  following 
legacies  shall  be  paid  to  equalize  my  children  in  values, 
taking  into  consideration  the  real  estate  hereinbefore  de- 
vised to  them  respectively,  and  to  make  my  son  Charles  A. 
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also  equal  in  amount  to  wit:  To  Sally  Parker,  $1,500;  to 
Anna  Belle  Morris,  $1,500;  to  Nancy  I.  Boland,  $1,000;  to 
David  M.  Kepley,  $500;  to  Martha  E.  Hawes,  $500;  to 
Charles  A.  Kepley,  $500."  (13)  "All  the  rest  and 
residue  of  my  estate,  real,  personal,  and  mixed, 
that  may  remain  after  the  death  of  my  said  wife, 
And  the  full  and  complete  adjustment  of  the  lega- 
cies hereinbefore  set  forth,  I  vdW  and  devise  to  my 
children  Sallie  Parker,  Anna  Belle  Morris,  Nancy  I.  Bo- 
land, Martha  E.  Hawes,  David  M.  Kepley,  John  L.  Kepley 
and  Charles  A.  Kepley  in  equal  portions,  share  and  share 
alike.  And  in  case  of  the  death  of  any  of  my  children  or 
grandchildren,  legatees  herein,  before  settlement  of  my  es- 
tate, that  the  child  or  children  of  the  body  of  such  deceased 
one  shall  take  the  legacy  of  the  father  or  mother;  and,  if 
no  such  child  or  children  shall  be  living  at  the  time,  the 
legacy  shall  revert  to  my  estate,  (l-i)  I  have  tried  herein 
to  make  a  fair  and  equitable  distribution  of  my  estate,  and 
I  believe  that  I  have  succeeded;  and  it  is  my  will,  and  I  so 
direct,  that,  should  any  of  the  legatees  herein  (I  do  not  in- 
clude my  wife)  attempt  to  break  or  set  aside  any  of  the 
provisions  of  this  my  last  will  and  testament,  he,  she,  or 
they  so  doing  shall  take  nothing  hereunder,  but  the  share 
or  shares  of  those  contesting  shall  go  to  the  other  legatees 
not  contesting,  in  equal  portions,  share  and  share  alike." 

The  valuation  placed  upon  the  real  estate  devised  to  John 
L.  Kepley  was  $3,000.  The  total  amount  given  to  each  of 
the  others,  including  that  bequeathed  by  item  ten,  was 
$3,500.  The  contention  is  that  the  language  used  creates 
an  implied  bequest  of  $500  to  John  L.  in  order  to  make  him 
equal  with  the  others,  and  that  the  testator,  by  miscalcula- 
tion, made  a  mistake,  and  did  not  include  a  bequest  of  that 
sum  to  John  L.  Kepley  in  item  ten. 

The  demurrer  for  want  of  facts  questions  the  sufficiency 
of  the  complaint  to  obtain  from  the  court  a  construction  of 
the  will,  but  does  not  present  any  question  as  to  the  char- 
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acter  of  the  construction  to  be  given  to  it.  The  right  of 
executors  to  obtain  the  construction  of  the  will  in  connec- 
tion with  the  discharge  of  the  dyties  of  their  trust  is  well 
established.  Such  construction  will  be  declared  when  the 
provisions  of  the  instrument  are  ambiguous  or  doubtful,  but 
where  the  will  is  plain  upon  its  face,  courts  will  not  en- 
tertain a  suit  to  construe.  Baxter  x.  Baxter,  43  N.  J.  Eq. 
82.  The  statement  that  John  L.  Kepley  was  claiming  $500 
thereunder,  when  considered  in  connection  with  the  law 
relative  to  implied  bequests,  and  the  provision  of  the  will 
above  quoted,  show  facts  capable  of  creating  doubts  justify- 
ing a  construction  by  the  court. 

It  is  not  shown,  except  by  a  very  liberal  inference,  that 
there  is  any  necessity  for  such  construction.  The  complaint 
fails  to  aver  that  any  fund  is  on  hand  for  distribution  or 
indeed  that  there  wall  ever  be  anv  fund  for  distribution. 
Courts  do  not  construe  wills  unless  an  immediate  necessity 
therefor  exists.  Bullard  v.  Attorn ey-Oeneral,  153  Mass. 
249,  26  N.  E.  691;  Griggs  v.  Veghie,  47  N.  J.  Eq.  179, 
19  Atl.  867;  Traphagen  v.  Levy,  45  N.  J.  Eq.  448,  18  Atl. 
222;  Meacham  v.  Graham,  98  Tenn.  190,  39  S.  W.  12. 
And  the  court  will  on  its  own  motion  inquire  if  such  neces- 
sity exists.  Meacham  v.  Graham,  supra.  The  complain,t 
was,  in  this  respect,  deficient,  but,  in  as  much  as  the  mean- 
ing of  the  instrument  has  been  argued  by  both  parties,  a 
construction  will  be  given  to  it  waiving  the  defect  indicated. 

The  exceptions  to  the  conclusions  of  law  and  the  motion 
for  a  new  trial  presents  the  question  whether,  imder  the 
items  of  the  will  above  set  out,  John  L.  is  entitled  to  $500, 
notwithstanding  the  omission  of  his  name  from  item  ten. 

As  a  general  proposition,  it  may  be  said  that  a  statement 
that  the  testator  has  devised  or  bequeathed  something  in  an- 
other part  of  the  will,  when  in  fact  he  has  not  done  so,  is 
construed  as  showing  a  purpose  to  devise  such  property, 
and  the  intention  is  carried  out  by  the  courts.  Hunt  v. 
Evans,  134  111.  496,  25  N.  E.  579,11  L.  R.  A.  185.    The 
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language  used  in  item  ten  is  not  equivalent  to  such  recital. 
"I  will  *  *  *  that  the  following  legacies  be  paid  to 
equalize  my  children  in  values."  Then  follow  specific  de- 
vises to  certain  named  persons.  In  item  fourteen  the  tes- 
tator states  his  belief  that  he  has  made  a  fair  and  equitable 
distribution,  not  necessarily  an  equal  one.  The  language 
used  is  plain  and  its  meaning  obvious;  *Sve  may  conjecture 
that  the  testatrix  failed  through  inadvertence  to  express  her 
intention  as  she  would  have  done  if  her  attention  had  been 
called  by  another  person  to  the  matter  about  which  the  par- 
ties in  this  suit  are  now,  through  it,  contending.  But  the 
courts  can  no  more  make  a  portion  of  a  will  than  they  can 
make  an  entire  will."  Gibson  v.  Seymour,  102  Ind.  486, 
487,  5S  Am.  Rep.  688. 

The  implication  of  a  gift  must  be  drawn  wholly  from  the 
will  itself,  can  not  be  aided  by  extrinsic  testimony,  and 
must  be  stronger  than  conjecture.  It  must  be  the  only  con- 
ceivable inference  on  the  particular  point.  Rathhone  v. 
Dyckman,  3  Paige  9;  Jackson  v.  Billinger,  18  Johns.  368; 
Underbill  on  Wills,  §§463,  464;  BaHlett  v.  Patton^  33  W. 
Va.  71,  10  S.  E.  21,  5  L.  R.  A.  523.  The  presumption  is 
very  strong  against  any  bequest  having  been  intended  which 
has  not  been  set  forth  in  the  will.    Page  on  Wills,  §468. 

The  effect  of  the  averments  contained  in  the  complaint  is 
to  charge  a  mistake  on  the  part  of  the  testator.  The  ap- 
pellees, in  their  brief,  say:  "But  from  some  oversight  the 
testator  failed  to  insert  John's  name  in  clause  ten,  and  give 
him  the  $500  for  the  purpose  of  equalizing  him.  It  would 
be  impossible  to  consider  this  anything  else  than  a  mistake, 
and  not  as  an  intentional  discrimination  on  the  part  of  the 
testator  against  his  son  John."  Wills  can  not  be  reformed 
by, eliminating  or  supplying  words  or  phrases  so  as  to  make 
the  instrument  conform  to  what  may  have  been  supposed  to 
have  been  the  intention  of  the  testator.  Sturgis  v.  Work, 
122  Ind.  134,  17  Am.  St,  340;  Priest  v.  La-ckey,  140  Ind. 
402;  Rapp  v.  Reehling,  124  Ind.  40,  7  L.  R.  A.  498;  2 
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Poraeroy  Eq.  871;  Page  on  Wills,  609.  The  language  of 
Lord  Romilly  is  exactly  applicable:  "The  most  that  can  be 
said  of  the  recital  in  the  case  before  me  now  is,  that  it  is 
an  erroneous  one;  but,  because  the  testator  has  made  a  mis- 
take, you  can  not  afterwards  remodel  the  will  and  make  it 
that  which  you  suppose  he  intended,  and  as  he  would  have 
drawn  it  if  he  had  known  the  incorrectness  of  his  supposi- 
tion." Box  V.  Barrett,  L.  R.  3  Eq.  244,  248;  3  Redfield  on 
Wills,  *49. 

If  the  court  should  decree  a  clause  into  the  will  in  order 
to  equalize  John  L.  it  might  be  later  asked  to  decree  that 
the  grandchildren  are  parties  in  the  residuary  clause,  not- 
withstanding that  their  names  are  left  out.  The  safe  rule 
and  the  sensible  presumption  is  that  the  testator  said  what 
he  meant. 

Judgment  reversed,  and  cause  remanded  with  instnic- 
tions  to  restate  conclusions  of  law  and  render  judgment  in 
accordance  herewith. 


Shewalter,  Administkator,  v.  The  Hamilton 

Oil  Company. 

[No.  8,412.    Filed  Febrnary  B,  1902.  ] 

Appeal  and  Error. — Efid^nce. — Objections. — Objections  to  qnestions 
proi)onnded  to  a  witness  for  the  reason  that  they  were  imma- 
terial, incompetent  and  not  tending  to  snpport  any  issues  joined 
in  the  cause  are  not  sufficiently  specific,    p.  SI4, 

Gas. — Action  on  Tjcase. — Eindence. — ^In  an  action  on  an  oil  and  gas 
lease  for  rent  it  was  not  error  to  permit  an  expert  to  testify  to 
the  necessity  of  jemoving  the  gas  in  order  snocessfully  to  operate 
the  well  for  the  production  of  oil  as  showing  that  the  remoyal  of 
the  gas  was  consistent  with  the  denial  o£  plaintiff^s  right  to 
collect  a  rental  therefor  under  a  provision  of  the  lease  to  pay  rent 
should  the  well  produce  gas  in  sufficient  quantities  to  justify 
marketing,    pp.  SI4,  S15. 

From  Jay  Circuit  Court;  J.  M,  Smith,  Judge. 

Action  by  Abraham  Shewalter,  administrator  of  the 
estate  of  Marv  A.  Farmer,  deceased,  ag^ainst  the  Hamil- 
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ton  Oil  Company  for  the  recovery  of  rent  on  an  oil  and 
gas  lease.  From  a  judgment  for  defendant,  plaintiff 
appeals.     Affirmed. 

E.  E.  Mc  Griff,  J,  F.  LaFollette  and  0.  H,  Adair,  for 
appellant. 
J.  J,  Moran  and  F.  H.  Snyder,  for  appellee. 

Black,  J. — The  action  was  based  upon  a  written  contract 
called  an  oil  and  gas  lease,  made  by  the  appellant's  intestate 
to  the  assignors  of  the  appellee,  wherein  it  was  provided 
that  the  lessee  should  pay  to  the  lessor  the  one-sixth  of  all 
the  oil  produced  and  saved  from  the  demised  premises, 
**and  should  any  well  produce  gas  in  sufficient  quantities  to 
justify  marketing,  the  lessor  shall  be  paid  at  the  rate  of 
$100  per  year  for  such  well  so  long  as  gas  therefrom  is 
sold."  There  was  also  a  provision  that  the  lessor  should 
have  sufficient  gas  for  heating  dwellings  on  the  premises, 
free  of  charge,  at  the  wells. 

The  complaint  was  in  two  paragraphs.  In  the  first  it  was 
alleged  that  between  the  date  of  the  assignment  of  the  lease 
to  the  appellee  and  the  death  of  the  lessor,  four  wells  on  the 
premises  had  produced  gas  in  sufficient  quantities  to  justify 
marketing,  and  that  the  appellee  had  marketed  and  sold 
gas  therefrom;  and  it  was  claimed  that  the  appellee  was  in- 
debted to  the  decedent's  estate  for  the  rent  and  use  of  the 
four  wells  in  a  certain  amount. 

The  refusal  to  grant  the  appellant  a  new  trial  is  assigned 
as  error.  TVe  do  not  find  in  the  briefs  for  the  appellant  any 
claim  that  the  evidence  was  such  as  to  require  a  recovery 
under  the  second  paragraph  of  the  complaint;  but  it  is 
claimed  that  the  evidence  showed  a  right  to  recover  under 
the  provisicJn  of  the  lease,  that  "should  any  well  produce  gas 
in  sufficient  quantities  to  justify  marketing,  the  lessor  shall 
be  paid  at  the  rate  of  $100  per  year  for  such  well  so  long 
as  gas  therefrom  is  sold."  In  the  first  brief  for  the  ap- 
pellant no  reference  is  made  to  any  evidence  in  the  record 
supporting  the  claim  thus  made  in  argument    In  his  reply 
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brief,  reference  is  made  tx)  certain  testimony,  whic)i  we  do 
not  find  to  be  such  as  to  warrant  a  disturbance  of  the  jury's 
conclusion. 

Rulings  of  the  court  in  sustaining  objections  to  questions 
propounded  by  the  appellant  to  certain  witnesses  produced 
in  his  behalf  can  not  be  reviewed  because,  as  suggested  by 
the  appellee,  the  practice  required  by  numerous  decisions  of 
the  Supreme  Court  was  not  followed.  The  fact  that  the 
objections  of  the  appellee  to  these  questions  were  so  general 
that  the  appellee  could  not  have  availed  itself  of  its  objec- 
tions, if  they  had  been  overniled,  can  not  benefit  the  ap- 
pellant under  his  claim  of  error  of  the  court  in  sustaining 
tlie  objections. 

The  court  overruled  objections  of  the  appellant  to  ques- 
tions propounded  by  the  appellee  to  its  witnesses,  the 
ground  of  objection  stated  to  the  court  being,  in  one  in- 
stance, that  the  question  was  not  material,  and  in  another 
instance,  that  the  question  was  incompetent  and  immaterial 
and  did  not  tend  to  support  any  of  the  issues  joined  in  this 
cause.    These  objections  were  not  sufficiently  specific. 

A  question  was  permitted,  over  objection,  to  an  expert 
in  the  management  of  oil  wells,  concerning  the  effect  tlie 
flow  of  gas  in  an  oil  well  has  over  the  production  of  oil.  In 
argument  it  is  said  on  behalf  of  the  appellant  that  the 
question  for  the  jury  was  whether  or  not  gas  was  produced 
and  sold  from  the  wells,  and  not  what  effect  the  gas  would 
have  if  confined  in  the  wells;  that  the  fact  that  it  was  neces- 
sary to  take  the  gas  from  the  wells  to  remove  the  pressure 
from  the  oil  would  not  justify  the  appellee  in  piping  the 
gas  away  'to  market.  The  wells  in  question  were  oil  wells 
with  some  gas.  To  enable  the  appellant  to  recover  on  the 
first  paragraph  of  his  complaint  it  was  necessary  to  show 
that  the  gas  was  produced  in  sufficient  quantities  to  justify 
marketing  and  was  sold.  As  already  remarked,  we  have 
not  been  referred  to  any  evidence  establishing  the  appel- 
lant's claim  in  this  regard. 
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There  being  some  gas,  it  was  not  injurious  to  the  appel- 
lant to  show  reasons  for  taking  it  from  the  oil  wells,  and 
among  them  the  uses  made  of  it  in  the  promotion  of  the 
successful  operation  of  the  wells  in  the  production  of  oil. 
If  there  was  no  marketing  of  the  gas,  it  was  not  available 
error  to  show  the  good  faith  of  the  lessee  toward  the  lessor 
in  the  use  of  the  wells  without  marketing  the  gas  that  flowed 
therefrom.  The  necessity  of  removing  the  gas  in  order  to 
get  the  oil  was  not  wholly  irrelevant  to  the  question  at 
issue.  It  having  been  proved  that  gas  was  produced  and 
was  used  in  various  ways,  the  evidence  in  question  tended 
to  show  that  such  taking  was  consistent  with  a  denial  of  the 
right  of  the  appellant,  under  the  terms  of  the  lease,  to  claim 
the  annual  rent  therein  stipulated  under  certain  conditions. 

In  discussing  instructions  given  and  instructions  asked 
and  refused,  counsel  for  tlie  appellant  constantly  present 
the  real  issue  made  upon  the  first  paragraph  of  complaint, 
without  pointing  out  any  evidence  in  support  of  that  para- 
graph. He  could  not  recover  without  establishing  by  the 
evidence  the  essential  claim  set  forth  in  the  complaint. 

We  can  not  conclude  that  it  would  be  sufficiently  useful 
to  discuss  the  instructions  (relating  in  great  part  to  condi- 
tions excusing  the  appellee  from  marketing  the  gas),  in 
which  we  can  find  no  available  error. 

Judgment  affirmed. 


SuTTox  V,  School  City  of  Moxtpelier. 

[No.  3,475.     Filed  Febmary  5,  1902.] 

Municipal  Corporations.  —  Strfet  Tmpmvpmrnfi*. — Anses/fm/'nt  of 
Schoftl  Property. — Tlie  board  of  trustees  of  an  incorporated  town 
have  rio  power  to  assess  school  property  for  the  construction  of  a 
street  in  front  of  it.    pp.  S16-318. 

Schools  >ND  School  Districts. — Contmrt  for  Strret  Tmprovrmenlt. — 
A  school  town  cannot  legally  contract  for  the  construction  of  a 
street  in  front  of  its  property  nor  assume  the  payment  thereof 
after  the  work  is  completed,    pp.  3 IS,  819. 

From  Blackford  Circuit  Court ;  E,  C.  Vaughn,  Judge. 
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Action  by  James  M.  Sutton  against  the  School  City  of 
Montpelier  for  the  collection  of  an  assessment  for  the 
improvement  of  a  street.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.     Affirmed, 

J.  A,  Hindman^  for  appellant. 

C,  W.  Kinnariy  S.  W,  Cantwell  and  i.  B.  SimmonSy  for 
appellee. 

Henley,  J. — This  was  an  action  commenced  by  the  ap- 
pellant to  collect  an  assessment  for  the  improvement  of  a 
street  in  the  town,  now  city,  of  Montpelier.  The  trial  court 
sustained  appellee's  demurrer  to  the  appellant's  amended 
complaint,  and  this  action  of  the  court  is  the  only  question 
presented  by  this  appeal.  The  complaint  recites  at  length 
the  proceedings  of  the  board  of  trustees  of  the  then  town 
of  Montpelier  in  assessing  the  property  for  the  improve- 
ment and  construction  of  a  certain  street  in  said  town,  which 
street  ran  along  and  in  front  of  certain  school  property  in 
said  town.  Appellee  admits  that  the  proceedings  of  the 
board  of  trustees  of  said  town  to  construct  the  street  were, 
in  form,  regular.  The  questions  presented  are:  Have  the  ' 
board  of  trustees  of  an  incorporated  town  the  right  or  power 
to  assess  school  property  for  the  construction  of  a  street  in 
front  of  it;  and,  can  a  school  city,  or  school  to^vn,  as  the 
case  may  be,  legally  contract  for  the  construction  of  a  street 
in  front  of  its  property?  It  is  alleged  in  the  complaint  that 
the  school  town  of  Montpelier  has  for  more  than  five  years 
prior  to  the  time  of  the  building  of  said  street  been  the 
owner  of  the  following  described  lots  of  land  in  Blackford 
county,  Indiana,  viz.:  Lots  numbered  three,  five,  seven> 
and  nine,  in  block  fifteen  of  the  original  plat  of  the  towTi 
of  Montpelier,  and  that  said  property  abuts,  fronts,  and 
borders  on  said  improvement  the  width  of  276.2  feet;  that 
said  property  was  assessed  on  account  of  said  improvement 
the  sum  of  $1,405.33.  The  complaint  then  continues,  **and 
that  afterwards,  to  wit,  on  the  9th  day  of  January,  1895, 
said  defendant,  the  school  town  of  Montpelier,  by  Thomaa 
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SchuU,  president  of  its  board  of  trustees,  promised  and 
agreed  in  writing  to  pay  sadd  amount  so  assessed  against 
said  .propertj'^  for  and  on  account  of  said  improvement,  and 
filed  such  agreement  with  the  clerk  of  said  town,  which 
writing  was  in  the  words  and  figures  as  follows,  viz. :  ^We, 
the  undersigned  owners  of  real  estate  abutting  on  Main 
and  South  Main  streets,  Main  street  from  the  south  line  of 
Cavendish  square  to  the  south  line  of  Monroe  street,  and 
from  the  south  line  of  Monroe  street  to  the  south  corpora- 
tion line,  in  the  town  of  Montpelier,  Blackford  county,  In- 
diana, severally  promise  and  agree,  in  consideration  of  hav- 
injj:  the  right  to  pay  in  instalments  our  respective  instal- 
ments for  the  improvement  of  Main  and  South  Main  streets 
as  provided  for  in  special  ordinance  No.  84,  1893,  that  we 
will  not  make  any  objection  to  any  illegality  or  irregularity 
as  to  our  respective  assessments,  and  will  pay  the  same  when 
due,  with  lntere^t  thereon  at  such  rate,  not  exceeding  six 
])er  cent.,  as  shall  by  ordinance  of  the  board  of  trustees  be 
prescribed  and  re([uirefr.  This  contract  was  signed  by  the 
appellee,  representing  said  lots  three,  five,  seven  and  nine, 
for  the  amount  as  hereinbefore  stated.  It  is  averred  that 
api)ellant  did  the  work,  which  was  long  since  completed; 
that  he  demanded  payment  from  appellee,  but  that  appellee 
has  wholly  failed  to  pay  said  assessment  or  any  part  thereof. 
The  relief  asked  by  appellant  is  ^that  the  court  find  the 
amount  due  fix)m  the  defendant,  the  school  city  of  Mont- 
pelier, that  plaintiff  have  judgment  for  such  amoimt,  and 
that  he  have  all  other  relief  to  which  he  is  entitled  in  law  or 
in  equity.'  " 

Counsel  for  appellant  contend  that,  under  the  allegations 
of  the  complaint,  appellant  had  a  right  fo  recover  judg- 
ment against  appellee  for  the  amount  found  due  by  the 
court,  regardless  of  whether  or  not  the  board  of  trustees 
of  the  town  of  Montpelier  had  the  power  to  levy  the  assess- 
ment on  the  property  of  appellee.  Appellee  entered  into 
a  contract  which,  as  against  natural  persons,  created  a  per- 
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eonal  liability  for  the  amount  owing.  Jones  Co.  v.  Perryy 
26  Ind.  App.  554;  Wayne  County  Savings  Bank  v.  Gas 
City  Land  Co.,  156  Ind.  662. 

The  board  of  trustees  did  not  have  the  power  to  levy  an 
assessment  against  apjielleo's  property  for  the  construction 
of  a  street.  Tlie  act  commonly  known  as  the  "Barrett  law*', 
under  the  provisions  of  which  the  work  was  authorized, 
does  not  authorize  the  assessment  of  school  property,  or,  in 
fact,  any  public  property.  However,  it  does  provide  for  a 
method  of  payment  for  that  part  of  a  street  constructed  or 
improved  in  front  of  property  owned  by  the  State.  §4290 
Burns  1001.  The  courts  of  this  coimtrv  have  been  uniform 
in  holding  that  public  property  can  not  be  assessed  for  the 
expense  of  constructing,  improving,  or  repairing  a  road  or 
street  unless  such  property  is  made  subject  to  assessment  by 
statute.  Elliott  on  Roads  and  Streets,  §§390-403;  City  of 
Frankfort  v.  State  ex  rel.,  128  Ind.  438;  Griswold  v.  Pel- 
ton,  34  Ohio  St.  482;  Niklaus  v.  Conkling,  118  Ind.  289. 

The  courts  of  Kentuckv  have  held  under  an  act  which  is 
not^materially  diflFcrent  from  the  Barrett  law,  that  a  board 
of  trustees  of  an  incorporated  town  can  not  lay  an  assess- 
ment upon  school  property.  City  of  Louisville  v.  Leather- 
man,  99  Ky.  213,  35  S.  \V.  625. 

Having  held  that  no  assessment  could  be  laid  on  appel- 
lee's property  for  the  construction  of  the  street,  the  one 
question  remains  as  to  w^hether  appellee  has  authority  to 
assume  the  payment  of  the  claim,  the  work  ha\'ing  been 
completed.  The  same  question  of  power  would  arise  if  ap- 
pellee had  contracted  for  the  construction  of  the  street  in 
the  first  instance. 

The  powers  of  a  school  corporation  are  limit-ed  to  those 
powers  which  the  legislature  has  delegated  to  them,  and 
persons  contracting  with  them  must  contract  wuth  this  in 
view.  We  do  not  find  in  the  statutes  anv  authoritv,  either 
express  or  implied,  which  would  authorize  a  school  corpora- 
tion to  expend  the  funds  in  its  care  in  the  constniction  of 
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public  streets  in  front  of  its  property.  The  act  of  appellee 
by  which  it  agreed  to  pay  for  the  improvement  was  ultra 
vires  and  void. 

The  equity  of  the  case  is  with  appellant.  The  public 
school  property  has  been  improved,  no  doubt,  by  the  con- 
struction of  the  street.  If  the  claim  be  paid  by  the  appel- 
lee, the  cost  falls  upon  the  tax  payers  and  is  paid  as  other 
taxes.    This  would  be  just  and  right. 

The  record  as  it  comes  to  us  presents  no  available  error. 

Judgment  affirmed. 


City  of  Indianapolis  et  al.  t;.  Board  of  Church 
Extension  of  the  United  Presbyterian 

Church. 

[No.  8,715.    Filed  Febniary  5,  1902.  ] 

Dedication. — Minddpal  Corporations. — Streets. — Quieting  Title. — By  the 
original  plat  a  street  in  front  of  an  ontlot  was  designated  as  eighty 
feet  wide.  A  subsequent  owner  subdivided  the  lot  together  witli 
other  lots  and  designated  the  street  as  ninety  feet  wide.  Tlie  city 
impiroYed  the  street  to  the  width  of  eighty  feet,  and  the  abutting 
lots  were  improved  and  fenced  up  to  the  line  of  the  street  as  im- 
proved. Tlie  city  collected  taxes  on  the  lots  for  over  forty  years, 
treating  the  street  as  eighty  feet  wide.  Held,  that  the  owner  of 
a  lot  abutting  on  such  street  was  entitled  to  have  the  title  to  the 
ten  foot  strip  quieted,  since  the  city  had  only  accepted  the  street 
to  the  width  of  eighty  feet  as  designated  by  the  original  plat. 

pp.  s2osrr. . 

Trial. — Special  Finding. — Exception  to  Conclimons  of  Law. — Appeal  and 
Error. — ^An  exception  to  the  conclusions  of  law  admits,  for  the 
purpose  of  the  exception,  tliat  the  facts  found  are  true.    p.  323. 

Quieting  Title. — Parties. — Mortgagee. — ^A  mortgagee  may  maintain 
a  suit  to  quiet  title  to  real  estate  which  he  has  conveyed  by  war- 
ranty deed.    p.  S^. 

From  Marion  Superior  Court ;  L.  M.  Harvey^  Judge. 

Suit  by  the  Board  of  Church  Extension  of  the  United 
Presbyterian  Church  against  the  city  of  Indianapolis  and 
others  to  quiet  title  to  real  estate.  From  a  judgment  for 
plaintiff,  defendants  appeal.     Affirmed. 

J.  W,  Kern  J  J.  E.  Bell,  J.  F.  Carson  and  C.  M.  Thomp- 
son, for  appellants. 

jF.  H.  Blackledge  and  W.  W,  Thornton,  for  appellee. 
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Wiley,  J. — The  controversy  involved  in  this  appeal  is 
over  the  title  to  a  strip  of  ground  ten  feet  wide  and  about 
sixty  feet  long  at  the  intersection  of  Massachusetts  avenue 
and  East  street,  in  the  city  of  Indianapolis.  Appellee  waB 
plaintiff,  and  appellants,  as  defendants,  answered  separately 
by  denial.  Trial  by  the  court,  and,  upon  proper  request, 
the  court  made  a  special  finding  of  facts  and  stated  ite  con- 
clusions of  law  thereon.  Though  tlie  conclusions  of  law 
were  favorable  to  appellant  AVeiss,  yet  he  has  appealed. 
Each  of  the  appellants  moved  for  a  new  trial,  which  motions 
were  overruled.  The  errors  assigned  bring  before  us  for  re- 
view the  conclusions  of  law  and  the  overruling  of  the  mo- 
tions for  a  new  trial.  The  real  point  in  issue  depends  upon 
whether  Massachusetts  avenue  immediatelv  in  front  of  the 
real  estate  in  controvcrsv  is  ninetv  or  eifirhtv  feet  wide.  If 
it  is  ninety  feet  wide,  then  said  real  estate  is  a  part  of  the 
highway,  and  not  a  part  of  the  abutting  lots.  On  the  con- 
trary, if  the  avenue  is  only  eighty  feet  wide,  then  said  ten- 
foot  strip  is  not  a  part  of  the  highway,  but  a  part  of  the 
abutting  lots.  The  court  found  as  a  fact  that  the  avenue  at 
that  point  was  only  eighty  feet  wide,  ilassachusetts  ave- 
nue as  originally  laid  out  and  improved  up  to  the  point 
where  it  intersects  East  street,  is  ninetv  feet  A^de.  It  is  the 
contention  of  appellee  tliat  said  avenue,  as  extended  north- 
east beyond  East  street,  is  only  eighty  feet  wide. 

In  18»3G,  one  John  AVood  was  the  owner  of  outlot  forty- 
one.  Outlet  number  fortv-one  was  at  the  intersection  of 
East  street  and  ^lassachusettis  avenue,  and  formed  the 
northeast  corner  of  said  intersection.  Massachusetts  avenue 
was  shown  oii  the  original  town  plat,  which  plat  showed 
said  outlot  number  forty-one,  and  on  which  said  avenue 
was  marked  and  designated  as  eighty  feet  wide  in  front  of 
eaid  outlot.  November  7,  1836,  said  Wood  made  and  exe- 
cuted a  plat  of  said  outlot,  together  with  other  lands,  into 
twenty-five  lots,  numbered  from  sixteen  to  forty,  which  plat 
was  duly  recorded.    In  this  plat  Massachusetts  avenue,  as 
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extended  northeasft,  was  designated  as  ninety  feet  wide. 
Upon  said  plat,  fronting  west  on  East  street,  was  marked 
three  lots,  viz.,  twenty-seven,  twenty-eight  and  twenty-nine, 
which  lots  were  immediatelv  north  of  Massachusetts  ave- 
nue.  Said  lot  number  twenty-seven  was  triangular  in 
shape,  and  was  immediately  in  the  angle  formed  by  the  in- 
tersection of  said  avenue  and  street  Lot  twenty-seven  had 
a  frontage  on  East  street  of  eighty-eight  feet,  and  the  strip 
of  land  in  controversy  was  between  the  north  line  of  said 
avenue,  as  shown  by  the  original  plat,  and  the  south  line 
'  of  said  lot  number  twenty-seven,  as  shown  on  Wood's  plat. 
By  subsequent  conveyances  one  David  G.  Cale  became  the 
owner  of  said  lots  twenty-seven,  twenty-eight  and  twenty- 
nine.  February  19,  1872,  said  Cale  subdivided  said  lots 
by  a  duly  executed  and  recorded  plat  into  seven  lots,  num- 
bered from  one  to  seven,  inclusive,  all  of  which  lots  fronted 
on  Massachusetts  avenue.  At  the  rear  of  lots  one  and  two, 
of  Cale's  subdivision,  an  alley  is  designated  on  the  plat,  and 
dedicated  to  the  public.  On  said  plat  the  width  of  Massa- 
chusetts avenue  is  not  designated.  February  19,  1872,  said 
Cale  executed  his  corrected  plat  of  subdivisions  of  lots 
twenty-seven,  twenty-eight  and  twenty-nine,  and  on  Decem- 
ber 22,  1883,  caused  the  same  to  be  recorded.  Said  cor- 
rected plat  divided  said  lots  into  eight  instead  of  seven  lots. 
By  successive  conveyances  the  title  to  lots  one  and  two,  in 
Gale's  subdivision,  was  vested  in  appellee  June  7,  1872. 
June  19,  1896,  appellee  conveyed  to  appellant  Weiss  said 
lots  one  and  two,  in  which  conveyance  they  were  described 
as  follows:  "Commencing  at  the  southwest  comer  of  lot 
one,  at  the  intersection  of  the  east  line  of  Bast  street  and  the 
northwest  line  of  Massachusetts  avenue,  running  thence 
north  along  the  east  line  of  East  street  100  feet;  thence 
east  at  right  angles  with  said  East  street  fifty  feet  to  the 
east  line  of  lot  number  two;  thence  south  along  the  east 
line  of  lot  number  two  to  the  northwest  line  of  Massachu- 
setts avenue;  thence  southwest  along  the  northwest  line  of 
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said  aveuue  to  the  place  of  beginning  as  shown  by  the  cor- 
rected plat,"  etc.  Since  1872,  tte  city  of  Indianapolis  has 
made  improvements  upon  the  roadway  and  sidewalks  of 
Massachusetts  avenue  at  various  times  in  front  of  said  lots, 
and  in  all  of  said  improvements  the  city  treated  and  im- 
proved said  avenue  as  being  eighty  feet  wide,  treating  the 
northwest  line  of  said  avenue  as  the  original  line,  as  shown 
on  the  original  plat,  opposite  said  lots  one  and  two.  Dur- 
ing all  of  said  time  persons  owning  and  occupying  said  two 
lots  have  maintained  a  fence  on  said  line  of  Massachusetts 
avenue  along  the  northwest  line  of  said  sidewalk  as  so  im- 
proved, and  during  said  time  used  and  occupied  the  lands 
lying  within  the  limits  described  by  said  fence.  The  said 
avenue,  at  the  time  this  case  was  tried,  had  been  perma- 
nently improved  in  the  roadway  by  asphalt,  and  the  side- 
walks with  cement.     Since  said  subdivision  the  citv  of  In- 

t- 

dianapolis  has  assessed  and  collected  taxes  on  said  lots  one 
and  two,  and  that  during  all  of  said  time  said  ten-foot  strip 
has  been  treated  by  said  city  as  a  part  of  said  lots.  During 
all  these  improvements  the  city  treated  said  avenue  oppo- 
site said  lots  as  being  eighty  feet  wide,  and  the  north  line 
thereof  as  originally  shown  on  the  city  plat  of  outlot  forty- 
one,  and  the  same  as  the  fence  line  has  at  all  times  been, 
which  fence  line  is  the  same  as  it  has  been  for  fortv  vears. 
In  1873  a  blacksmith's  shop  was  built  on  the  north  line  of 
said  avenue,  on  the  line  as  above  described,  covering  said 
ten-foot  strip,  and  has  since  remained  there.  A  dwelling- 
house  stands  on  lots  one  and  two,  and  one  corner  thereof 
rests  on  said  ten-foot  strip  and  has  so  rested  since  1884. 
During  all  this  time  appellant  city  never  objected  to  such 
use  of  said  ten-foot  strip  as  a  part  of  said  lots.  Under  the 
various  convevances  of  said  lots  one  and  two,  the  successive 
grantees,  including  appellant  Weiss,  took  possession  of  said 
ten-foot  strip  to  said  fence  line,  and  have  at  all  times  main- 
tained such  possession  without  objection  from  the  city. 
The  description  in  the  deed  to  Weiss  was  intended  by 
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the  parties  to  the  deed  to  cover  as  a  part  of  the  lots  said 
ten-foot  strip,  the  southwest  comer  of  said  land  being  the 
corner  made  by  the  intersection  of  the  east  line  of  East 
street  and  the  north  line  of  Massachusetts  avenue,  as  orig- 
inally indicated  in  the  original  plat  of  outlot  forty-one,  and 
said  Weiss  took  possession  of  said  strip  and  still  holds  such 
possession. 

The  court  specifically  found  that  said  ten-foot  strip  was 
not  dedicated  to  the  city  as  a  part  of  the  highway;  that  the 
same  was  never  accepted  by  the  city  as  a  part  of  the  high- 
way, and  that  said  city  never  at  any  time  or  in  any  manner 
or  extent  possessed,  controlled,  or  used  the  same  as  a  part 
of  the  highway,  or  for  any  other  purpose.  The  last  finding 
of  the  court  is  as  follows;  "That  the  parties  have,  by  agree- 
ment, excluded  all  questions  from  the  issues  and  trial 
herein,  except  the  question  as  to  whether  said  ten-foot  strip 
is  a  part  of  a  public  highway  of  the  city,  or  whether  the 
same  is  a  part  of  said  lots,  and  conveyed  as  such  to  said 
Weiss,  reser^dng  all  questions  as  to  other  matters  than  the 
title  thereto."  Upon  the  facts  so  found,  the  court  con- 
cluded as  a  matter  of  law  that  said  ten-foot  strip  was  a  part 
of  said  lots;  that  it  was  conveyed  to  said  Weiss  as  such,  and 
that  the  title  to  it  should  be  quieted  in  him.  In  view  of  the 
facts  found,  we  do  not  see  how  the  court  could  have  reached 
anv  other  conclusion. 

By  excepting  to  the  conclusions  of  law,  appellants  ad- 
mitted, for  the  purpose  of  their  exceptions,  that  the  facts 
found  are  indisputablj''  true.  Indiana,  etc.,  R,  Co,  v.  Dore- 
meyer,  20  Ind.  App.  605,  67  Am.  St.  264;  Blair  v.  Curry ^ 
150  Ind.  99;  NoriTi  British,  etc.,  Co.  v.  Koontz,  17  Ind. 
App.  625.  The  court  found  as  a  fact  that  Massachusetts 
avenue,  opposite  lots  one  and  two,  was  only  eighty  feet  wide ; 
that  the  city  had  recognized  said  fact  by  improving  it  to 
that  width,  and  had  caused  to  be  constructed  permanent 
cement  sidewalks  and  an  asphalt  roadway,  the  width  of  all 
of  which  is  only  eighty  feet  There  is  an  abundance  of  evi- 
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dence  to  support  this  fact,  notwithstanding  the  fact  that  the 
Wood's  plat  designates  the  avenue  as  ninety  feet  wide. 
It  is  clear  that  the  city  never  accepted  a  dedication  of  the 
avenue  ninety  feet  wide  at  the  point  in  controversy;  while 
on  the  contrary,  all  the  facts  show  that  it  only  accepted  a 
dedication  of  eighty  feet.  Even  Wood's  plat>  although  des- 
ignating the  avenue  as  being  ninety  feet  wide,  was  made 
with  express  reference  to  the  "original  plat  of  the  town  of 
Indianapolis  and  its  environs,  as  filed  in  the  recorder's  office 
of  Marion  county  July  5,  1831."  Wood's  subdivision  of 
outlot  forty-one  was  a  part  of  the  original  plat,  and  in  the 
original  plat  Massachusetts  avenue  opposite  outlot  forty-one 
was  designated  as  being  eighty  feet  wide.  By  referring  to 
the  original  plat,  he  made  it  a  part  of  his  plat,  and  in  this 
manner  adopted  the  width  of  the  streets  asr  thereon  indi- 
cated opposite  his  subdivision.  So  we  must  read  the  Wood 
pkt  in  connection  with  the  original  plat  If  there  is  a  con- 
flict, we  must  try  and  reconcile  it.  The  fact  that  on  the 
original  plat  the  avenue  was  designated  as  eighty  feet  wide, 
while  on  the  Wood  plat  it  was  designated  as  ninety  feet 
wide,  makes  the  conflict  in  the  plats  themselves  irreconcila- 
ble. In  such  case  we  must  look  to  the  practical  constructiom 
given  to  them  by  all  the  parties  interested.  Trtiett  v. 
AdamSy  66  Cal.  218,  5  Pac  96;  McCormick  v.  Bamum,  1% 
Wend.  105. 

As  construed  by  the  parties  in  interest, — ^the  successive 
grantees,  and  specially  the  city  of  Indianapolis, — ^there  can 
be  no  doubt  but  what  they  have  been  guided  by  the  original 
plat,  and  accepted  and  recognized  the  avenue  opposite  the 
land  in  controversy  as  being  eighty  feet  wide.  By  a  ref- 
erence to  the  evidence,  we  find  that  the  officers  of  the  city 
recognized  the  avenue  as  being  only  of  that  width,  and  for 
the  improvement  of  the  roadway  and  sidewalks  assessed 
lots  one  and  two  as  abutting  property,  and  as  adjoining  the 
original  north  line  of  said  avenue  as  shown  by  the  original 
plat.     Such  assessment  of  necessity  included  the  ten-foot 
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Strip.  So  far  as  the  record  shows,  the  citv  of  Indianapolis 
never  claimed  this  ten-fooit  strip  as  a  part  of  the  highway 
until  after  this  litigation  was  commenced.  The  city  never 
seeded  it  for  a  street,  and  does  not  now.  The  roadway  and 
sidewalks  are  permanently  improved  to  the  width  of  eighty 
feet,  as  shown  by  the  original  plat.  It  is  unreasonable  to 
believe  that,  if  by  this  litigation,  it  should  be  determined 
ihat  this  ten-foot  strip  was  a  part  of  Massachusetts  avenue, 
that  the  city  would  tear  up  the  permanent  improvements  it 
has  caused  to  be  made,  aiid  widen  the  avenue  at  this  point, 
for  a  distance  of  about  sixtv-seven  feet. 

We  are  clearly  of  the  opinion,  in  the  light  of  the  facts, 
that  the  city  never  accepted  a  dedication  of  a  ninety-foot 
roadway  in  front  of  this  property,  and  the  validity  of  a  dedi- 
tation  depends  upon  an  acceptance.  Steinauer  v.  City  of 
Tell  CUyy  146  Ind.  490.  See,  also,  Booraem  v.  North  Hud- 
«<m,  etc.,  R.  Co.,  40  N.  J.  Eq.  557,  5  Atl.  106. 

A  dedication  of  a  public  highway  may  be  accepted  in  part 
and  relinquished  in  part.  So,  if  it  be  conceded  for  the  argu- 
ment, that  Wood  dedicated  to  the  public  a  street  ninety  feet 
wide,  it  does  not  necessarily  follow  that  the  entire  width  had 
to  be  accepted.  There  may  be  an  acceptance  and  appropria- 
tion in  part,  and  not  for  the  whole.  A  piece  of  land  may  be 
dedicated  to  public  use,  and  yet  the  public  convenience  may 
not  require  the  whole  of  it.  In  such  event,  the  part  needed 
may  be  accepted  and  appropriated,  and  the  residue,  by  com- 
mon consent,  be  relinquished.  See  State  v.  Trash,  6  Vt. 
355,  27  Am.  Dee.  554;  Town  of  Carrollton  v.  Jones,  7  La. 
Ann.  233;  In  the  matter  of  Public  Works,  48  Hun  488, 
1  N.  Y.  Supp.  237. 

The  ease  of  Bell  v.  City  of  Burlington,  68  Iowa  296,  27 
N.  W.  245,  is  directly  in  point.  There  two  proprietors  of 
two  adjacent  additions  to  the  city  together  dedicated  a  strip 
ninety  feet  wide  for  a  street.  The  city  used  and  improved 
only  the  east  sixty  feet,  and  the  purchasers  of  the  lots  on 
the  wefit  line  of  the  street  occupied,  enclosed  and  improved 
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the  land  up  to  the  west  line  of  the  sixty-foot  strip  improved 
and  used  as  a  street,  and  continued  for  thirtv  vears  to  oc- 
cupy  the  west  thirty  feet  originally  dedicated  for  street  pur- 
poses. It  was  held  that  it  must  be  conclusively  presumed 
that  the  city  occupied  for  street  pui^oses  only  the  east  sixty 
feet  so  dedicated,  and  that  it  could  not  claim  the  right  by 
virtue  of  the  original  dedication  to  occupy  the  whole  ninety 
feet  with  the  street.  See,  also,  Davies  v.  Iluehner,  45  Iowa 
574;  Town  of  Cambridge  v.  Coot,  97  Iowa  599,  66  N.  W. 
884;  Uptagraff  v.  Smith,  106  Iowa  385,  76  N.  W.  733;  Jor- 
dan  v.  City  of  Clienoa,  166  111.  530,  47  N.  E.  191.  In  the 
last  cit^d  case  it  was  held  that  a  city  has  no  rights  in  streets 
.and  alleys  shown  on  a  recorded  plat  till  an  acceptance  there- 
of;  and  that  taking  control  of  certain  streets  and  alleys 
shown  on  a  recorded  plat,  is  not  an  acceptance  of  others. 
By  a  parity  of  reasoning,  it  seems  clear  to  us  that  an  accept- 
ance by  a  city  of  a  part  of  a  street  shown  on  a  recorded  plat, 
and  repeated  improvements  of  such'  part  for  over  forty 
yeai-s,  is  an  abandonment  or  relinquishment  of  that  portion 
not  occupied  or  improved,  and  must  be  hold  to  be  an  accept- 
ance only  of  the  part  so  occupied  and  used. 
'•  In  tlie  case  of  Hamilton  v.  State,  106  Ind.  361,  it  was 
held  that,  where  a  public  highw^ay,  through  a  given  district 
or  neighborhood,  or  along  a  particular  line,  has  been  main- 
tained for  more  than  twenty  years,  substantially  of  a  uni- 
form width,  less  than  that  at  which  it  was  laid  out  and  es- 
tablished, and  valuable  improvements, — as  fences,  etc., — 
have  been  made  in  good  faith  on  the  appearance  of  things, 
the  law  will  presume  an  abandonment  of  so  much  of  the 
highway  as  has  been  thus  occupied. 

So  in  this  case,  if  there  was  anv  evidence  to  show  an  ac- 
ceptance  of  Massachusetts  avenue  as  ninety  feet  wide,  as 
designated  by  the  TTood  plat, — which  there  is  not, — ^yet, 
under  the  rule  declared  in  the  Hamilton  case,  the  city  of 
Indianapolis  could  not  now  assert  any  right  to  the  entire 
ninety  feet,  in  view  of  the  established  facts.     Upon  the 
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question  of  abandonment,  see  JeffersonvilUy  etc.y  R.  Co,  v. 
O^Connor,  37  Ind.  95;  Louisvilley  etc.,  B,  Co.  v.  Shankliriy 
98  Ind.  573;  Town  of  Freedom  v.  N orris,  128  Ind.  377. 

The  court  finds  that  the  citv  never  accepted  any  dedica- 
tion  of  the  strip  of  land  in  controversy  for  highway  pur- 
poses, although  by' the  Wood  plat  Massachusetts  avenue  was 
designated  as  ninety  feet  wide  opposite  outlot  forty-one, 
which  would  include  the  strip  in  controversy.  It  is  also 
found  that  by  the  original  plat  said  avenue  was  designated 
as  eighty  feet  wide.  The  evidence  shows  that  the  city  ac- 
cepted and  improved  the  avenue  to  a  width  of  eighty  feet 

There  is  no  evidence  or  finding  that  the  public  or  any 
individual  ever  acquired,  for  any  public  use  or  purpose,  any 
right  in  or  to  said  ten-foot  strip.  It  follows,  therefore,  that 
the  court's  findings  upon  all  material  facts  are  amply  sup- 
ported by  the  evidence.  The  rights  of  the  city,  and  conse- 
quently the  rights  of  the  public,  are  not  in  any  manner  in- 
fringed by  the  conclusion  reached  by  the  trial  court. 

We  see  no  good  reason  why  a  mortgagee  cannot  maintain 
a  suit  in  equity  to  relieve  the  mortgaged  estate,  which  he 
has  conveyed,  from  any  cloud  or  embarrassment  which 
might  affect  his  rights  under  the  mortgage,  and  thus  protect 
the  title  which  he  has  conveyed  and  warranted.  The  fol- 
lowing authorities  seem  to  recognize  such  right:  Polk  v. 
Beynolds,  31  Md.  106;  Wofford  v.  Police  Board,  etc.,  44 
Miss.  579. 

The  court  finds  as  a  fact  that  doubt  had  arisen,  and  that  a 
controversy  was  threatened  between  appellee  and  appellant 
Weiss  as  to  the  title  to  said  ten-foot  strip  of  land.  Under 
these  facts,  appellee  had  a  right  to  resort  to  the  courts  to. 
have  the  question  determined,  to  the  end  that  it  might  pro- 
tect the  title  and  make  good  its  warranty.  Appellant  Weiss 
is  certainly  not  in  a  position  to  complain  of  the  result 
reached,  for  the  judgment  of  the  court  settles  in  him  the 
laad  in  dispute. 

Appellant's  motions  for  a  new  trial  each  question  the 
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•ufficiency  of  the  evidence  to  support  the  decision;  that  the 
decision  of  the  court  is  contrary  to  law;  and  that  the  several 
special  findings  are  not  sustained  by  sufficient  evidence. 

In  our  judgment  none  of  the  reasons  for  a  new  trial  are 
well  founded,  and  the  foregoing  discussion  substantially  dis- 
poses of  all  of  them  adversely  to  appellants. 

Judgment  aflSrmed. 


Tucker  et  al.  v.  White,  Guardian. 

[No.  4,002.    Filed  February  5,  1902.  ] 

Pleading. — Demurrer. — ^A  denmrrer  to  a  complaint  for  want  of  facts 

raises  the  question  of  the  right  of  the  plaintiff  to  maintain  the 

action,    p,  329, 
GuA2U>iAN  AND  Ward. — Quieting  Tide, — ^A  guardian  who  lias  never 

had  possession  of  his  ward^s  real  estate  cannot  maintain  an  action 

to  quiet  title  thereto,    pp.  329,  330. 

From  Johnson  Circuit  Court;  K.  M.  Hjord^  Special 
Judge. 

Suit  by  Joseph  White  as  guardian  against  William  C. 
Tucker  and  others  to  quiet  title  to  wards*  real  estate. 
From  a  judgment  in  favor  of  plaintiff,  defendants  appeal. 
Reversed, 

B.  M.  Miller  and  //.  C.  Bamett,  for  appellants. 
K  F.  White  and  G.  I.  White,  for  appellee. 

CoMSTocK,  C.  J. — This  cause  was  brought  by  the  appel- 
lee, as  guardian  of  William  and  May  White,  minor  heirs 
of  James  T.  White,  deceased,  against  the  appellants  herein, 
alleging  that  he  is  the  duly  qualified  and  acting  guardian  of 
said  mind's;  that  his  said  wards  are  the  owners  in  fee  simple 
and  entitled  to  the  possession  of  certain  real  estate  in  John- 
eon  county,  Indiana,  describing  it;  that  said  James  T, 
White,  deceased,  was  the  owner  of  said  real  estate  at  the 
time  of  his  death,  and  left  survi\dng  him  the  above  named 
wards  as  his  children,  and  a  widow,  Lillie  I.  White,  as  his 
only  heirs  at  law;  that  said  widow,  after  the  death  of  said 
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decedent,  and  wliile  holding  said  real  estate,  by  virtue  of 
her  marriage  with  said  James  T.  White,  deceased,  inter- 
married with  one  Allen  C.  Anderson,  and  while  so  holding 
said  real  estate  said  widow,  Lillie  I.  Anderson,  and  her  said 
husband,  Allen  C.  Anderson,  attempted  to  convey  said  real 
estate  by  warranty  deed  to  appellants  William  C.  Tucker 
and  ilarl  Tucker,  and  that  after  the  execution  of  said  deed, 
and  during  said  subsequent  marriage  with  said  Allen  C.  An- 
derson, said  widow, Lillie  I.Anderson,  departed  this  life,  and 
at  said  time  said  wards  were  the  only  children  or  descend- 
ants of  children  alive  by  such  previous  marriage  with  said 
James  T.  White,  deceased;  that  defendants  are  each  jointly 
and  severally  claiming  title  to  said  real  estate,  and  unlaw- 
fully hold  possession  of  said  real  estate,  under  said  pre- 
tended deed  of  said  Lillie  I.  Anderson  and  Allen  C.  Ander- 
son, which  claims  are  unfounded  and  adverse  to,  and  a  cloud 
upon  the  title  of  said  wards;  and  prays  that  said  deed  be  set 
aside  and  the  cloud  be  removed  from  their  title,  that  they 
have  possession  of  said  real  estate,  and  for  damages.  Issues 
were  formed,  a  trial  had,  and  judgment  rendered  for  ap- 
pellee. 

The  first  specification  of  error  questions  the  sufficiency 
of  the  complaint  to  state  a  cause  of  action.  Counsel  for  ap- 
pellants insist  that  the  demurrers  to  the  complaint  should 
have  been  sustained,  for  the  reason  that  a  guardian  cannot 
prosecute  an  action  of  this  character.  Counsel  for  appellee 
claim  that  a  demurrer  for  want  of  facts  does  not' raise  the 
question  gf  the  right  of  the  plaintiff  to  sue.  It  has  been 
held  otherwise  in  Pence  v.  Aughe,  101  Ind.  317;  Farris  r. 
Jones,  112  Ind.  498;  Wilson  v.  Oaley,  103  Ind.  257;  Boyd 
V.  Brazil  Block  Coal  Co.,  25  Ind.  App.  157;  Kinsley  v. 
Kinsley,  150  Ind.  67. 

The  proposition  for  which  counsel  for  appellants  contend 
is  approved  in  Wilson  v.  Oaley,  103  Ind.  257;  Spencer  v. 
Bobbins,  106  Ind.  580.  In  the  case  last  mentioned,  at  p. 
589,  the  court  speaking  by  Mitchell,  J.,  say:    "Infants  may 


330         APPELLATE  COURT  OF  INDIANA, 

■  M^— ^M-  B-^Mi  I  ^^  -     -  -  -----IB"-  -  -- -  II  ■■    m^rrm-  i     t    ■        ■ —      fi    ■-ttj  ■   -   r   ■■-  ti ^m^m^  ^m  -    — r 

Petersou  v.  Erwin. 

defend  by  a  guardian  ad  liteniy  but  they  can  not>  over  objec- 
tion, thus  prosecute  an  action  either  upon  a  complaint  or 
cross-complaint  They  can  prosecute  only  by  next  friend.'' 
Spencer  v.  Robbins,  s^nprOy  is  cited  in  Budd  v.  Rutherford, 
4  Ind.  App.  386,  as  authority  for  the  statement  that  "It  is 
quite  well  settled,  however,  that  a  sole  infant  plaintiff  must 
either  sue  by  next  friend,  or  as  a  poor  person,  under  a 
special  order  of  the  court."  In  Kinsley  v.  Kinsley^  supra, 
it  was  held  that  a  guardian  in  possession  of  ward's  real  estate 
may  maintain  a  suit  in  his  own  name  to  enjoin  injurv  to  his 
ward's  estate.  In  the  course  of  the  opinion,  Wilson  v. 
Oaley,  supra,  was  referred  to,  and  distinguished  from  the 
case  before  the  court.  The  opinion  points  out  the  fact  that 
in  Kinsley  v.  Kinsley,  supra,  the  guardian  is  himself,  as 
euch,  in  possession  of  the  real  estate  in  question,  while  in 
Wilson  V.  Galey,  supra,  the  party  committing  the  waste  was 
in  possession  of  the  real  estate.  In  the  case  at  bar  the  appel- 
lants were  in  possession. 

The  guardian  is  not  the  owner  of  the  land,  and  never  had 
possession.  Good  reasons  why  the  guardian  should  be  per- 
mitted to  sue  in  actions  of  this  character  readily  suggest 
themselves,  but  the  foregoing  decisions  hold  the  other  way. 
The  complaint  is  insuificient,  and  other  alleged  errors  need 
not  be  considered. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lants' demurrer  to  the  complaint. 


Peterson,  Guardian,  v.  Erwin,  Administrator. 

[No.  3,4a*.     Filed  Febmary  6,  1902.] 

Executors  and  Admixtstrators. — Guardian  and  Ward. — Rrceiyiifm 
to  Guardian's  Rpjtnrt. — It  is  the  duty  of  the  administrator  of  the 
estate  of  a  person  under  guardiansliip  at  the  time  of  his  deatli  to 
file  exceptions  to  the  guardian \s  final  report,  if  he  has  reason  to 
believe  that  the  assets  of  the  estate  were  not  properly  accounted 
for  by  the  guardian,    p.  S-ifi. 

Guardian  and  Ward.  —  Failure  to  Make  Report.  —  Comjymsation  of 
Guardian. — Guardian  of  Person  of  Unsound  Mind, — Tlie  provision  of 
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the  statnte  relating  to  the  guardianship  of  minors  which  requires 
the  guardian  to  render  to  the  proper  court  an  acconnt  of  his  re- 
ceipts and  expenditures  at  least  once  in  every  two  years,  and  fail- 
ing to  do  so  receive  no  allowance  for  services,  applies  to  guard- 
ians of  persons  of  unsound  mind.    p.  S3S, 

Guardian  and  Ward. — Rrceptioiut  to  Report, — ^Exceptions  filed  by  an 
administrator  to  the  final  settlement  report  of  the  guardian  of 
his  decedent  brings  up  for  review  all  previous  reports  made  by 
the  guardian,    pp.  SSS,  334, 

Sam£. — Illegal  Allowance  for  Services, — Where  a  guardian  in  at3urrent 
reix)rt  takes  credit  for  any  allowance  for  services  contrary  to  the 
provision  of  the  statute,  such  credit  should  be  charged  to  the 
guardian  in  the  final  settlement  report  as  assets  of  the  ward's 
estate,    p.  334. 

AfpbaIj  and  Error. — Waiver. — ^Assignments  ojf  error  which  are  not 
discussed  are  waived,    p,  334, 

Sami:. — Conclusio7ut  of  Law, — Exceptions. — ^An  assignment  of  error 
based  QX)on  the  conclusions  of  law  is  not  available  where  it  does 
not  appear  that  any  exceptions  were  taken  by  the  complaining 
party  at  th^  time  the  conclusions  of  law  were  stated,    p.  334. 

Same. — Agreement  as  to  Receptions. — A  statement  in  the  transcript 
that  it  was  agreed  that  api)ellant  should  make  the  exception 
by  appellee  to  the  conclusions  of  law  a  part  of  the  record  cannot 
create  an  exception  which  was  not  at  the  time  taken,    p.  334. 

From  Adams  Circuit  Court;  D.  D.  Heller^  Judge. 

Dore  B.  Erwin  as  administrator  of  the  estate  of  John 
Laughery  filed  exceptions  to  the  report  of  Robert  S. 
Peterson  as  guardian  of  the  decedent,  who  was  a  person 
of  unsound  mind.'  From  a  judgment  sustaining  the  ex- 
ceptions in  part,  the  guardian  appeals.     Affirmed. 

S.  Peterson,  for  appellant. 

2).  £.  Erwin  and  J.  T.  Merryman,  for  appellee. 

RoBiKSON,  P.  J. — ^The  questions  for  decision  upon  this 
appeal  arise  upon  the  following  facts,  specially  found  by 
the  court:  On  the  29th  day  of  November,  1890,  appellant 
was  appointed  guardian  of  the  person  and  property  of  John 
Laughery,  an  adult  person  of  unsound  mind,  and  on  De- 
cember 12,  1890,  filed  his  inventory  showing  $1,874.20  be- 
longing to  the  ward.  He  afterwards  received  different 
Bums,  making  the  total  amount  which  came  into  his  hands 
as  guardian,  $3,778.21.    On  November  19,  1898,  Laughery 
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died,  lea\ring  as  his  only  heirs  two  children,  each  more  thaa 
twenty-one  years  of  age,  and  shortly  after  his  death  these 
heirs  authorized  and  directed,  in  writing,  appellant  to  col- 
lect and  settle  the  estate,  and  pay  to  them  the  residue  after 
paying  all  expenses  tlierein.  On  the  14th  day  of  August, 
1893,  and  again  on  April  27,  1894,  the  guardian  was  or- 
dered by  the  court  to  make  a  report,  and  on  the  7th  day  of 
May, '1894,  more  than  three  years  after  his  appointment, 
he  filed  a  report  upon  which  no  action  was  taken  by  the 
court  On  February  15,  1897,  he  filed  his  second  report, 
\vhich  was  by  the  court  allowed  on  the  14th  day  of  April, 
1897.  He  filed  his  third  and  final  report  on  the  19th  day  of 
May,  1899.  Tlie  guardian  was  entitled  to  credits  of  $3,- 
217.70.  At  the  request  of  creditors,  and  on  the  written  re- 
quest of  the  heirs  of  the  decedent,  after  they  had  requested 
the  guardian'  to  settle  the  estate,  appellee  was  appointed  ad- 
ministrator of  the  estate  of  the  decedent  on  the  20th  of 
March,  1899.  A  reasonable  compensation  for  receiving 
and  paying  out  the  moneys  that  came  into  the  hands  of  ap- 
pellant, as  guardian,  not  considering  anything  for  time, 
trouble,  annoyance,  and  labor  in  looking  after  and  caring 
for  the  ward,  would  be  $188.91,  which  the  guardian  would 
be  entitled  to  receive  if  he  had  made  and  filed  his  reports 
within  the  time  fixed  by  law.  During  the  entire  period  of 
the  guardianship  the  ward  was  of  imsound  mind,  was  sickly 
and  crippled,  and  in  such  mental  and  physical  conditioH 
as  to  be  unable  to  make  contracts  for  his  clothing  or  board- 
ing, and  that  his  guardian  during  all  this  period  of  time 
bought  and  paid  for  his  ward's  clothing,  hired  and  paid  for 
his  medical  attendance  at  numerous  times,  and  bought  and 
paid  for  all  his  extras,  railroad  tickets,  and  car  fare  to  attend 
soldiers'  reunions,  he  being  an  ex-soldier,  and  that  during 
this  time  the  w-ard  was  unfit  to  be  trusted  with  the  purchase 
of  any  necessary  articles  or  to  make  any  contracts  whatever; 
that  he  was  a  person  in  the  habit  of  becoming  intoxicated, 
and  while  in  such  condition  frequently  called  upon  the 
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guardian  at  his  place  of  business,  and  was  quarrelsome  and 
abusive,  and  interfered  with  the  guardian's  business,  and 
damaged  the  same,  and  frequently  it  was  necessary  for  the 
guardian  to  call  on  the  police  force  for  protection  for  him- 
self in  his  business,  and  that  at  times  during  his  intoxication 
he  would  pledge  his  clothing  for  small  sums  of  money  or 
for  whisky  or  for  both,  and  the  guardian  was  compelled  to 
redeem  the  same;  that  the  guardian's  services,  exclusive  of 
the  commission  as  heretofore  stated,  were  reasonably  worth 
$450,  and  that  there  was  a  balance  in  the  hands  of  the  guard- 
ian of  $110.51.  Upon  these  facts  the  court  stated  as  a  con- 
chision  of  law  that  appellant  ought  to  pay  to  appellee  the 
eum  of  $110.51, less  the  costs  of  so  amending  his  final  report 
as  to  make  it  correspond  with  the  above  facts. 

The  regularity  of  the  appointment  of  appellee  as  adminis- 
trator is  not  here  questioned.  As  such  administrator 
he  had  the  right,  and  it  was  his  duty,  to  file  exceptions 
to  the  guardian's  final  report  if  he  had  reason  to  believe  that 
the  assets  of  the  estate  were  not  properly  accounted  for  by 
the  guardian.  We  must  presume,  in  the  absence  of  some 
showing,  that  there  was  sufficient  grounds  upon  which  to 
act  when  the  court  appointed  the  administrator.  The  ap- 
pointment was  made  at  the  request  of  the  two  classes  of  per- 
sons interested  in  the  property,  the  creditors  and  heirs. 
'  The  statute,  §2721  Bums  1901,  2551  Homer  1901,  pro- 
vides that  the  same  duties  are  required  of,  and  the  same 
powers  granted  to,  guardians  of  persons  of  imsound  mind 
as  are  required  of  and  granted  to  guardians  of  minors,  so 
far  as  the  same  may  be  applicable.  That  provision  of  the 
fitatute  relating  to  the  guardianship  of  minors  which  requires 
the  guardian  to  render  to  the  proper  court  an  account  of  his 
receipts  and  expenditures  at  least  once  in  every  two  years^ 
■and  failing  so  to  do  shall  receive  no  allowance  for  services^ 
must  be  held  applicable  to  guardians  of  persons  of  unsound 
mind. 
The  exceptions  filed  by  appellee  to  the  final  settlement 
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report  of  appellant  brought  up  for  review  all  previous  re- 
ports made  by  the  guardian.  The  guardianship  is  one  con- 
tinuous matter,  and  when  the  court  is  asked  to  terminate  the 
trust  by  approving  a  final  report  the  whole  guardianship 
may  be  reviewed.    Duckworth  v.  Kirbyy  10  Ind.  App.  139. 

Under  the  statute  above  quoted,  the  court  had  no  author- 
ity, upon  the  facts  stated,  to  allow  the  guardian  anything 
for  services.  One  part  of  the  finding  recognizes  the  force 
of  this  statute,  but  the  amount  actually  allowed  is  desig- 
nated by  tlie  finding  as  for  "sennces.^'  In  such  a  case  if 
the  guardian,  in  any  current  report,  takes  credit  for  any 
allowance  for  services  contrary  to  the  provisions  of  the  stat- 
ute, such  credit  should' be  charged  to  the  guardian  as  assets 
of  the  ward's  estate.  There  are  valid  reasons  for  the  exist- 
ence of  such  a  provision.  If  it  may  be  declared  not  to  apply 
to  the  facts  here  stated,  it  may  be  held  not  to  apply  in  any 
case,  and  thus  the  statute  be  abrogated.  There  is  error  in 
the  record  but  none  of  which  appellant  can  complain.  See, 
State  ex  reL  v.  Parrishy  1  Ind.  App.  441. 

Appellee  has  assigned  cross-errors  upon  the  conclusion  of 
law  and  upon  overruling  his  motion  for  a  new  trial.  The 
latter  is  waived,  because  not  discussed,  besides,  no  attempt 
has  been  made  to  bring  the  evidence  into  the  record.  The 
former  is  not  available,  because  it  does  not  appear  that  at 
the  time  the  conclusion  of  law  was  stated  appellee  took  any 
exception.  A  statement  in  the  transcript  that  it  was  agreed 
that  appellant  should  make  part  of  the  record  the  exception 
by  appellee  to  the  conclusion  of  law  can  not  create  an  excep- 
tion which  was  not  at  the  time,  taken.  The  record  shows 
that  when  the  conclusion  of  law  was  stated  the  "exceptors 
to  the  report  of  the  guardian  then  moved  the  court  for  judg- 
ment in  their  favor,"  and  judgment  was  rendered  on  the 
conclusion  of  law. 

As  no  error  was  committed  againet  appellant,  and  as  no 
question  is  presented  by  the  cross-errors  assigned,  the  judg^ 
ment  is  affirmed. 
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CULLEN  ET  AL.   V.  StATE,   EX  REL.    BrOWN,  AD- 
MINISTRATOR,   ETC. 

[No.  3,623.    Filed  February  6,  1902.  ] 

ExBOUTORS  AND  ADMINISTRATORS. — Adion  on  Bond, — Administrator  de 
Bonis  Non. — ^Where  an  administrator  failed  fully  to  acconnt  for 
funds  arising  from  the  sale  of  real  estate  of  decedent  an  action 
cannot  be  maintained  by  an  administrator  de  boms  non  on  the  bond 

^   of  snch  administrator  for  the  recovery  of  such  funds,  it  being 
shown  that  the  funds  not  accounted  for  belonged  to  decedent's/ 
Tvidow  for  her  interest  in  the  real  estate  sold,  and  that  no  part 
thereof  belonged  to  the  decedent's  estate,    pp.  335-340. 

Sams. — Cbsts. — Decedent's  Estates. — An  estate  is  not  cliargeable  with 
the  exx)ense  of  litigation  in  which  it  has  no  interest  and  from 
which  it  can  receive  no  benefit,    p.  340. 

From  Rush  Circuit  Court;  L.  H,  Stanford^  Special 
Judge. 

Action  by  the  State  on  the  relation  of  Andrew  C.  Brown, 
administrator  dt  bonis  non  of  the  estate  of  Thomas  W. 
Hilligos,  deceased,  against  William  A.  Cullen  and  others, 
sureties  on  the  bond  of  Henry  Ormes,  administrator  of 
such  estate.  From  a  judgment  in  favor  of  plaintiff,  de- 
fendants appeal.     Reversed, 

W.  A.  Cullen  J  W.  H.  Martin^  J.  D.  Megee  and  J.  E. 
Watson,  for  appellants. 

S.  L.  InniSy  W.  G.  Morgan  and  H.  E.  Barrett,  for  ap- 
pellee. 

Wiley,  J. — Appellee  was  plaintiff  below,  and  sued  ap- 
pellants upon  three  several  administrator's  bonds.  While 
the  assignment  of  errors  attacks  the  sufficiency  of  tlie  com- 
plaint, the  questions  arising  thereunder  are  expressly 
waived  by  counsel  for  appellants,  and  the  whole  controversy 
may  be  decided  upon  the  exceptions  to  the  conclusions  of 
law,  and  the  overruling  of  the  separate  motions  of  ap- 
pellants for  a  new  trial.  The  court  rendered  judgment 
upon  the  conclusions  of  law  against  the  appellants  William 


336         APPELLATE  COrRT  OF  IXDIANA, 

Gnllen  v.  State,  f.v  rel. 

A.  Cullen,  and  Henry  Hungerford  as  sureties  upon  one 
bond;  against  Edgar  L.  Fritch,  surviving  surety,  upon  an- 
other bond;  and  in  favor  of  John  B.  Miller,  as  surviving 
surety,  upon  another  bond. 

The  facts  specially  found,  which  are  essential  to  the  de- 
cision of  the  case,  may  be  brought  within  narrow  limits. 
One  Henry  Ormes  was  the  duly  appointed  administrator 
of  the  estate  of  Thomas  Hilligos,  deceased,  and  as  such  gave 
a  general  bond,  with  John  B.  Miller  and  one  Boring  as 
sureties,  in  the  sum  of  $600.    The  personal  estate  as  shown 
by  the  inventory  was  $159,  and  of  this  sum  the  widow  took 
$109  in  value,  as  a  part  of  the  $500  allowed  her  by  statute. 
The  residue  of  the  personal  estate  consisted  of  an  engine, 
which,  at  the  time  of  this  action,  remained  undisposed  of. 
At  the  death  of  Ililligos  he  owned  two  parcels  of  real  estate. 
Ormes,  as  administrator,  filed  a  petition  to  sell  one  parcel 
of  the  real  estate  to  pay  debts.     To  this  petition  Amanda 
Hilligos,  T\ddow  of  the  decedent,  was  made  a  party;  she 
filed  her  answer  asking  that  the  whole  of  the  real  estate  be 
sold,  and  that  the  court  direct  that  one-third  of  the  proceeds 
thereof  be  paid  to  her  for  her  interest  therein.     The  peti- 
tion to  sell  was  granted,  and  the  administrator  directed  to 
execute  his  additional  bond  in  the  sum  of  $5,000,  which  he 
did,  with  John  A.  Readle  and  Edgar  L.  Fritch  as  sureties. 
The  real  estate  was  sold  under  the  order  of  the  court  for 
$2,489,  all  of  which  was  paid  to  the  administrator.     Subse- 
quently, the  administrator  filed  a  second  petition  to  sell  the 
remaining  parcel  of  land,  to  which  petition  Amanda  Hilli- 
gos was  a  party,  and  filed  the  same  answer  as  in  the  former 
petition.    The  court  directed  the  administrator  to  file  an  ad- 
ditional bond  in  the  sum  of  $6,000,  which  he  did,  with  the 
appellants  Cullen  and  Hungerford  as  sureties.    Thereupon 
the  administrator  sold  the  real  estate  for  $2,039.40,  includ- 
ing the  interest  on  deferred  payments.     The  court  found 
that  Amanda  Hilligos  receipted  to  the  administrator  for 
the  one-third  interest  in  the  purchase  money  of  both  tracts 
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of  real  estate,  but  that  nothing  was  paid  to  her  on  account 
thereof,  except  the  sum  of  $100.  Before  said  Ormes  fully 
settled  said  estate,  he  died,  and  the  appellee,  Brown,  was 
appointed  administrator  de  bonis  non  to  succeed  him. 
During  the  time  Ormes  was  administering  the  trust,  he 
filed  a  current  report  in  partial  settlement,  and  after  his 
death  his  widow,  as  executrix  of  his  estate,  filed  a  report  of 
receipts  and  expenditures  with  which  he  was  chargeable. 
Without  going  into  an  itemized  detail  of  the  account  as 
shown  by  the  two  reports  filed,  and  as  found  by  the  court,  it 
is  sufficient  to  say  that  it  was  found  in  the  special  finding 
that  the  total  amount  of  the  estate  chargeable  to  the  admin- 
istrator was  $4,683.40,  and  that  the  total  amount  to  which 
he  was  entitled  to  credit  was  $3,713.98,  leaving  a  discrep- 
ancy in  the  account  against  the  administrator  of  $969.42. 
The  court  found  that  Ormes,  as  administrator,  converted 
this  latter  sum  to  his  own  use,  and  that  the  same  should  be 
apportioned  to  the  funds  realized  from  the  sale  of  said  two 
tracts  of  land,  and  not  any  part  against  the  funds  of  the 
personal  estate.  The  court  foimd  that  there  should  be  ap- 
portioned to  the  fund  realized  from  the  sale  of  the  first  tract 
of  land,  Avith  the  interest  thereon,  the  sum  of  $420.37;  and 
to  the  fund  realized  from  the  sale  of  the  second  tract  the 
sum  of  $926.19.  Upon  these  facts  the  court  stated  its 
conclusions  of  law  as  follows:  (1)  That  there  was  no  lia- 
bility upon  the  personal  property  bond  described  in  the 
complaint,  on  which  John  B.  Miller  was  the  surviving 
surety,  and  that  the  appellee  was  not  entitled  to  recover 
against  said  Miller.  (2)  That  the  appellee  was  entitled  to 
recover  from  the  appellant  Fritch,  the  surviving  surety 
upon  the  first  bond  given  by  Ormes  upon  his  petition  to  sell 
real  estate,  the  sum  of  $420.37.  (3)  That  the  appellee  was 
entitled  to  recover  from  the  appellants  Cullen  and  Hunger- 
ford,  as  sureties  upon  the  second  bond  given  upon  his  peti- 
tion to  sell  real  estate,  the  sum  of  $926.19. 

Counsel  for  appellants  have  called  our  attention  to  the 
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case  of  Ormes^  Estate  v.  Brown,  22  Ind.  App.  596,   and 
assert  that  the  matters  involved  here  are  the  same  as  those 
decided  in  that  case.     In  this,  however,  counsel  are  mis- 
taken.    In  that  case  Brown,  as  administrator  de  bonis  noriy 
attempted  bj   a  direct  proceeding  against  the   estate  of 
Ormes,  his  predecessor  in  the  trusty  to  collect  from  such  es- 
tate, by  a  common  law  action,  a  sum  alleged  to  have  been  con- 
verted by  Ormes  as  such  administrator.   The  single  question 
there  decided  was,  that  Brown,  as  administrator  de  honis 
?i07i,  could  not  maintain  such  action,  and  that  for  any  defalca- 
tion on  the  part  of  his  predecessor,  of  the  property  or  funds 
of  the  trust,  his  remedy  was  by  an  action  upon  his  bonds.  1^ 
that  case  no  question  was  raised  as  to  the  right  of  the  wido^ 
of  Thomas  W.  Ililligos  in  and  to  a  part  of  the  funds  T^^* 
ized  by  said  Ormes  as  administrator  of  the  estate  fro\v\  ^r^ 
sale  of  real  estate,  and,  consequently,  there  was  no  qixo^^:i 
decided  in  that  case  that  in  any  manner  affects  that   I>xroi-w^ 
sition.     As  seen  above,  Ormes,  in  the  administration    of    j^j^ 
trust,  gave  three  separate  bonds.    First,  a  general  boi::i<i   oov- 
ering  the  administration  of  the  personal  estate;  secorxd    and 
third,  two  bonds  to  cover  the  funds  realized  from  th^    sale 
of  real  estate.    The  appellant  Fritch  is  the  surviving    ^xxrety 
on  the  first  bond  given  for  the  sale  of  real  estate,  ax>.<i    t^lie 
appellants  Cullen  and  Hungerford  are  the  sureties  o'^^    "^^^ 
second  bond  given  for  such  purpose. 

The  questions  for  decision  thus  presented  by  the  sl>^*^^^ 
findings  of  fact  and  conclusions  of  law  are  narrowed    ^o    ^'^^^ 
propositions:     (1)  Was  it  shown  that  the  estate  of     ii^-'^"" 
gos  has  any  interest  in  the  subject-matter  of  the  litig^^-^^*^^' 
(2)  If  it  is  shown  that  there  was  a  devastavit  of  th^    f  txxi.<is 
of  the  estate  bv  Ormes,  to  whose  benefit  should  the  a"i*"^^^^^ 
inure?    The  state  of  the  funds  received  and  expend^ "^ 
Ormes  is  specifically  found  by  the  court,  to  which  ref  ^^^ 
has  already  been  made.    To  simplify  the  real  questi^^^^ 
decision,  it  is  important  to  understand  the  interest  tbi-^**  ^       , 
widow  of  Thomas  W,  Hilligos  has  in  the  funds  ^ 
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from  the  sale  of  real  estate.  The  first  tract  of  real  estate 
sold  for  $2,485,  all  of  which  was  paid  to  Ormes.  Of  this 
amount  two-thirds,  being  $1,656.67,  in  round  numbers,  be- 
longed to  the  estate,  and  one-third,  being  $828.33,  belonged 
to  the  widow.  The  second  tract  sold  for  $2,039.40,  includ- 
ing the  interest  on  deferred  payments,  all  of  which  passed 
into  the  hands  of  Ormes  as  administrator.  Of  this  sum 
two-thirds,  being  $1,359.60,  belonged  to  the  estate,  and  one- 
third,  being  $679.80,  belonged  to  the  widow.  This  makes 
the  total  sum  due  the  estate  with  which  Ormes  was  charge- 
able, including  the  $159  received  from  personal  property, 
$3,174.29.  The  court  foimd  that  Ormes,  as  administrator, 
was  entitled  to  credits  for  total  amounts  paid  out  by  him  on 
account  of  the  estate  the  sum  of  $3,713.98.  .  It  is  thus 
shown  that  he  paid  out,  in  excess  of  the  funds  that  came 
into  his  hands  belonging  to  the  estate,  $548.25. 

Where  real  estate  of  a  decedent  is  sold  to  pay  debts  the 
statute  fixes  the  right  of  the  widow  in  such  real  estate,  or 
in  the  funds  realized  from  its  sale.  Under  the  statute  she 
is  entitled  to  one-third  interest  in  value,  and  the  court  may, 
under  certain  conditions,  order  the  sale  of  the  entire  estate 
and  require  that  one-third  of  the  proceeds  be  paid  to  the 
widow.  §2503  Bums  1901;  Smock  v.  Reichwine,  117  Ind. 
194;  Pepper  v.  Zahnsinger^  94  Ind.  88. 

In  this  case  the  court  directed  the  sale  of  the  entire  es- 
tate on  the  petition  and  answer  of  the  widow,  and  directed 
that  one-third  of  the  proceeds  thereof  be  paid  to  her.  The 
administrator,  however,  failed  to  pay  to  her  such  one-third, 
and  did  not  pay  any  portion  thereof  except  $100.  Under 
the  special  finding  of  facts  it  is  conclusively  shown  that  there 
is  not  due  the  estate  of  Hilligos,  represented  by  Brown,  as 
administrator  de  bonis  non^  any  thing,  or  any  sum  of  money, 
because  it  appears  that  Ormes,  in  the  administration  of  the 
trust  paid  out  more  money  for  the  benefit  of  the  estate 
than  he  actually  received.  It  is  not  shown  that  there  are 
any  debts  of  the  estate  remaining  unpaid,  and  even  if  there 
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were,  Brown,  as  administrator  de  bonis  noriy  could  not  use 
the  money  rightfully  due  Mrs.  Ililligos  with  which  to  pay 
them.  The  interest  of  a  widow  in  the  real  estate  of  her  de- 
ceased husband  can  not  be'  charged  with  the  payment  of  his 
debts,  and  it  follows  that  her  interest  in  the  proceeds  of  the 
sale  of  such  real  estate  cannot  be  diverted  to  that  purpose. 
Whatevef  funds  which  came  into  the  hands  of  Ormes,  as  ad- 
ministrator, from  the  sale  of  real  estate  that  remained  un- 
accounted for  belonged  to  Mrs.  Ililligos,  and  not  to  the 
estate  of  her  deceased  husband.  This  fact  is  made  apparent 
from  the  special  findings,  and  stands  unchallenged.  It  fol- 
lows, therefore,  that  appellee  is  prosecuting  the  action  here 
in  which  the  estate  he  represents  has  no  interest  whatever, 
and  from  which  it  can  derive  no  benefit.  If  tiiis  judgment 
can  be  upheld,  the  entire  amount  of  the  recovery  must  be 
turned  over  to  Mrs.  Ililligos. 

This  suggests  the  inquiry,  can  an  estate  be  chargeable 
with  the  expenses  of  litigation  in  any  matter  in  which  it  has 
no  interest,  and  from  which  it  can  receive  no  benefit  ?  This 
inquiry  must  be  answered  in  the  negative. 

In  reaching  this  conclusion  we  wish  to  be  understood  as 
expressing  no  opinion  as  to  the  rights  of  Mrs.  Ililligos,  and 
this  decision  must  not  be  regarded  as  in  any  manner  affect- 
ing such  rights.  Xo  such  question  is  presented  by  the 
record.  All  we  decide  in  this  case  is  that  under  the  facts 
specially  found  no  cause  of  action  is  shown  in  favor  of  the 
estate  against  the  appellants  Cullen  and  Hungerford,  as 
sureties  upon  one  bond,  and  Fritch,  as  the  surviving  surety 
upon  another  bond.  It  follows,  therefore,  that  the  conclu- 
sions of  law  stated  by  the  court  are  erroneous. 

The  judgment  is,  therefore,  reversed,  with  instructions 
to  the  court  below  to  restate  its  conclusions  of  law  in  har- 
mony with  this  opinion. 

Judgment  reversed. 
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Ibwin  V.  Guthrie  et  al. 

[No.  8,975.    Filed  February  6,  1^.  ] 

Bills  and  Notes. — Fraud. — ^A  owned  a  tract  of  land  on  nrhich  there 
was  an  invalid  tax  lien ;  B,  knowing  the  inyalidity  of  the  lien, 
entered  into  a  contract  to  clear  the  title  in  consideration  of  92,700; 
A  executed  her  note  to  B  for  such  sum  secured  by  mortgage  on  the 
land,  and  B  assigned  the  note  to  O  who  assumed  the  i)erformance 
of  the  services.  D  conveyed  certain  lands  to  A,  receiving  a  deed 
to  the  lands  mortgaged,  A  agreeing  to  convey  the  same  to  B  and 
C  when  they  i)aid  to  her  |7,000,  and  accounted  to  her  for  the 
$2,700;  D  assumed  the  payment  of  the  |2,700  note  conditioned  that 
A  should  give  him  a  mortgage  on  the  land  he  conveyed  to  her, 
which  she  did,  ignorant  of  the  invalidity  of  the  tax  lien  and  in- 
duced by  fraudulent  statements  made  by  B  and  O.  B  and  G  af- 
terward i)ald  D*s  note  and  caused  it  to  be  transferred  to  £  who 
took  it  with  knowledge  of  all  the  facts,  and  sought  to  enforce  the 
collection  thereof.     Held,  tliat  the  not«  was  without  consideration. 

From  Martin  Circuit  Court ;  J.  W,  Ogderiy  Judge.  ' 

Action  by  David  P.  Irwin  against  Alfred  Guthrie  and 
others  on  a  promissory  note.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.     Affirmed. 

A.  J.  Padgett  and  J.  A.  Padgett^  for  appellant. 
C.  G,  Gardiner,   W.  B.  Gardiner  and   Tuttle  ^  Grrier, 
for  appellees. 

RoBY,  J. — Stripped  of  confusing  details,  the  facts  upon 
which  the  rights  of  the  parties  hereto  depend,  may  be  stated 
as  follows:  A  owned  a  tract  of  Florida  land,  the  title  to 
which  was  clouded  by  an  invalid  tax  lien ;  B  knowing  the  in- 
validity of  the  lien  entered  into  a  contract  with  A  bv  which 
he  agreed  to  clear  the  title  from  such  lien  in  consideration 
of  $2,700;  A  executed  her  note  to  B  for  the  said  sum,  and 
secured  its  payment  by  a  mortgage  on  such  lands;  B  then 
assigned  the  note  and  mortgage  to  C,  who  contracted  in 
consideration  of  such  transfer,  to  perform  the  obligation 
theretofore  assumed  by  B;  C  then  caused  the  mortgage  to 
be  recorded;  neither  B  nor  C  ever  paid  anything  on  account 
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of  such  undertakings  or  incurred  any  liability  thereunder 
and  both  knew  that  they  would  not  need  to  do  so.  D  was  the 
owner  of  real  estate  in  Indiana  which  he  exchanged  for  the 
Florida  lands  with  B  and  C  and  conveyed  to  A  the  Indiana 
land,  D  receiving  a  deed  for  the  Florida  lands  from  A;  she 
took  title,  agreeing  to  convey  to  B  and  C,  when  they  paid  to 
her  $7,000,  and  accounted  to  her  for  the  $2,700  represented 
by  the  note  secured  by  mortgage  on  the  Florida  land.  D 
assumed  to  pay  the  $2,700  secured  by  the  Florida  mortgage, 
in  further  consideration  that  A  should  give  him  a  note  and 
mortgage  on  the  Indiana  lands  for  the  same  sum,  which  she 
then  did,  ignorant  of  the  invalidity  of  the  tax  liens  and  in- 
duced thereto  bv  fraudulent  statements  made  bv  B  and  C. 
B  and  C  afterward  paid  D's  not^  and  caused  it  to  be  trans- ^ 
ferred  to  E,  the  appellant,  who  took  with  knowledge  of  all 
facts  and  participated  in  the  fraudulent  purpose  of  B  and  C, 
and  who  seeks  the  reversal  of  a  judgment  against  him  ren- 
dered in  an  action  involving  the  validity  of  the  note  and 
mortgage  against  A. 

The  statement  of  tlie  case  carries  its  decision.  No  change 
in  form  or  confusion  of  details  could  give  consideration  or 
validity  to  a  transaction  which  originally  had  none  and  was 
founded  in  fraud.  When  B  and  C  paid  D's  claim  they  did 
that  which  it  was  their  duty  to  do,  and  making  such  payment 
imder  the  form  of  a  purchase  of  the  note  and  procuring  its 
transfer  to  one  who  had  knowledge  of  the  facts  w^as  a 
mere  subterfuge  entitled  to  no  weight  and  giving  no  validity 
to  the  instrument  in  the  hands  ^f  the  assignee. 

Various  questions  of  practice  are  argued,  but  their  con- 
sideration is  not  necessary  to  a  disposition  of  the  cause  upon 
its  merits. 

Judgment  affirmed. 
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Simpson  v.  Pittsburgh  Plate  GfLAss  Company. 

[No.  3,711.    Filed  February  7,  1902.  ] 

Mines  and  Minerai^. — Xatural  Gas  Ijease. — Landlord  and  Tenant. — 
A  lease  granting  three  certain  described  tracts  of  land  each  twenty 
feet  square  in  a  certain  tract  of  100  acres  to  lessees  for  natural 
gas  and  oil  purposes  provided  tliat  the  lessees  should  furnish  to 
lessor,  during  the  continuance  of  the  lease,  natural  gas,  free  of 
cliarge,  necessary  for  domestic  use  for  the  dwelling  house  on  the 
premises,  and  pay  lessor  $100  each  year  for  each  gas  well  drilled 
which  slfould  produce  gas  in  paying  quantities,  and,  until  the 
drilling  of  a  gas  well,  to  pay  an  annual  rental  of  $100.  The  lessor 
was  by  the  terms  of  the  lease  prohibited  from  drilling  or  x>er- 
mitting  others  to  drill  wells  on  the  100  acre  tract  and  from  pro- 
curing a  supply  of  gas  for  his  domestic  use.  No  gas  wells  were 
drilled  on  the  leased  premises,  but  -pipes  were  maintained  thereon 
for  the  transportation  of  natural  gas  produced  elsewhere.  Held, 
that  lessee  was  bound  during  the  continuance  of  the  lease  to 
furnish  lessor  natural  gas  for  domestic  purposes  and  pay  $100 
annual  rental,    pp.  848-354. 

Same. — Natural  Oa»  Lease. — Description  of  Leased  Premises. — A  descrip- 
tion in  a  natural  gas  lease  of  a  tract  of  land  twenty  feet  square 
'*  situated  at  the  southeast  comer  of  the  north  half  of  the  south- 
west quarter"  of  a  certain  quarter  section  of  land  sufficiently 
describes  the  tract  granted,    pp.  349-851. 

Same. — Natural  Gas  Lease. — Injunction. — Where  by  the  terms  of  a 
natural  gas  lease  the  lessee  as  a  part  consideration  for  the  execu- 
tion of  the  lease  agreed  to  furnish  gas  to  lessor  for  domestic  use 
during  the  continuance  of  the  lease,  injunction  will  lie  to  restrain 
the  lessee  from  cutting  off  the  supply  of  gas.    p.  354, 

Prom  Howard  Circuit  Court;   W.  W.  Mounts  Judge. 

Action  hy  Lawrence  Simpson  against  the  Pittsburgh 
Plate  Glass  Company  for  the  recovery  of  rent  on  a  natural 
gas  and  oil  lease  and  to  restrain  defendant  from  cutting 
off  plaintiff's  supply  of  gas.  From  a  judgment  sustaining 
demurrer  to  complaint,  plaintiff  appeals.     Reversed. 

B.  C  Moon,  for  appellant. 

M.  Bell,  W.  C.  Purdum,  J.  C.  Blacklidge,  C.  C.  Shirley 
and  C.  Wolf,  for  appellee. 

Black,  J. — ^The  appellee's  demurrer  to  the  appellant's 
complaint  for  want  of  sufficient  facts  was  sustained.     The 
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complaint,  filed  March  13,  1899,  showed,  in  substance,  that 
on  the  1st  of  June,  1889,  Amos  T.  Parker  was  the  owner  in 
fee  and  in  possession  of  a  described  tract  of  land  in  How- 
ard county,  containing  100  acres,  and  then,  his  wife  joining, 
executed  to  Levi  Barrett  and  Sylvanus  Barrett,  a  gas  and  oil 
lease  thereon,  which  was  by  them  accepted.  The  written 
agreement,  so  far  as  its  provisions  need  be  recited,  was  that 
tlie  landowner  and  his  wife,  the  Parkers,  granted  and  leased 
to  the  Barretts,  their  heirs  and  assigns,  three  certain  tracts, 
each  twenty  feet  square,  in  a  certain  tract  of  100  acres,  for 
the  purpose  and  with  the  exclusive  right  of  a  gas  well  on 
each  of  the  three  tracts,  with  the  right  of  ingress  and  egress 
to  and  from  each  twenty-foot-square  tract  over  the  eintire 
100  acres,  for  the  purpose  of  drilling,  utilizing,  and  operat- 
ing the  gas  wells,  and  piping  and  conducting  gas  therefrom, 
including  the  erection  of  sheds  over  the  wells,  and  the  right 
to  erect  and  remove  necessary  machinery  or  fixtures,  and  the 
right  to  put  down  water  wells  and  use  sufficient  water  for 
such  purpose.  It  was  also  stipulated  that  the  Barretts,  their 
heirs  and  assigns,  should  have  the  right  to  the  use  of  the 
highways  adjoining  any  part  of  the  100  acres,  for  the  lay- 
ing of  mains  and  pipes  for  the  transportation  of  gas.  The 
Parkers  also  consented  and  agreed  and  bound  themselves, 
their  heirs,  executors,  and  assigns,  not  to  drill,  or  suffer 
or  permit  others  to  drill,  or  put  down,  any  other  gas  well 
on  any  part  of  tlie  entire  100  acres  during  the  continu- 
ance of  the  lease;  and  it  was  stipulated  that,  if  any  gas  well 
were  drilled  or  put  down  on  the  premises  during  the  con- 
tinuance of  the  lease,  the  Barretts,  their  heirs  and  assigns, 
should  thereafter  be  released  from  the  .payment  of  the 
rental  provided  for  in  the  contract,  but  that  otherwise  the 
rights  of  the  Barretts  under  the  contract  should  not  be 
affected.  On  the  part  of  the  Barretts,  in  consideration  of 
the  grant  and  lease  and  other  conditions,  it  was  agreed  that 
they  should  deliver  to  the  Parkers,  during  the  continuance 
of  the  lease^  natural  gas,  free  of  charge,  necessary  for  do- 
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mestic  use  for  the  dwelling-house  on  the  premises,  or  that 
might  be  erected  thereon,  not  exceeding  two;  this  gas  to  be 
delivered  in  a  main  or  pipe  on  a  public  highway  nearest  the 
principal  dwelling-house  then  on  the  premises,  where  it 
should  be  received  by  the  Parkers,  who  were  to  make  the 
necessary  attachments.  The  Barretts  agreed  so  to  furnish 
gas  on  or  before  the  1st  of  November,  1889.  The  Batretts 
further  agreed  to  give  or  pay  the  Parkers  one-sixth  part  of 
all  oil  produced  or  found  on  the  premises.  They  also  agreed 
to  pay,  as  an  additional  consideration,  an  annual  rental  of 
$100  each  year  for  each  gas  well  so  drilled  which  should  pro- 
duce gas  in  paying  quantities,  sufficient  for  manufacturing 
purposes,  which  payments  were  to  commence  and  become 
due  and  payable  on  the  let  of  January,  as  to  each  gas  well, 
after  the  completion  thereof;  and  to  continue  thereafter 
annually  during  the  continuance  of  the  lease.  It  was 
agreed  that  until  the  drilling  of  a  gas  well  on  the  premises 
by  the  Barretts,  they  should  pay  the  Parkers  an  annual 
rental  of  $100,  to  be  paid  on  the  1st  of  January  each  year, 
and  that  there  should  be  a  well  drilled  bv  the  1st  of  Xo- 
vember,  1889,  or  paid  for,  whether  drilled  or  not.  It  was 
provided  that  the  grant  and  lease  should  be  deemed  to  com- 
mence at  and  run  from  the  date  of  the  signing  tliereof,  June 
1,  1889,  and  should  be  deemed  to  have  terminated  when- 
ever natural  gas  ceaeed  to  be  used  generally  for  manufac- 
turing purposes  in  Howard  county,  Indiana,  or  whenever 
the  Barretts,  their  heirs  or  assigns,  should  fail  to  pay  or 
tender  the  rental  price  agreed  upon  within  sixty  days  of  the 
date  of  its  becoming  due.  It  was  stipulated  that  the  con- 
tract should  extend  to,  and  be  binding  upon,  the  heirs,  ex- 
ecutors, and  assigns  of  the  parties.  The  description  in  the 
contract  of  the  100  acres  of  land  was  as  follows:  "North 
half  of  the  northwest  quarter  of  section  twenty-two,  town 
twenty-three  north,  of  range  five  east;  also  north  half  of  the 
southwest  quarter  of  the  northwest  quarter  of  section 
twentv-two,  town  twenty-three  north,  of  ran^  five  east." 
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The  locations  of  the  three  twenty-feet-square  tracts  were 
stated  as  follows:  ^'One  of  said  twenty-foot-tracts  being, 
situated  fifteen  feet  south  of  the  northeast  corner  of  the 
nortliwest  quarter  of  section  twenty-two,  town  twenty-three 
north,  of  range  five  east;  the  second  of  said  twenty-foot- 
tracts  being  situated  at  the  southeast  corner  of  the  north 
half  of  the  southwest  quarter  of  the  northwest  quarter  of 
section  twenty-two,  town  twenty-three  north,  of  range  five 
east;  the  tliird  of  said  twenty-foot-tracts  being  situated  at 
twenty  feet  east  and  fifteen  feet  south  of  the  northwest  cor- 
ner  of  section  twenty-two,  town  twenty-three  north,  of 
range  five  easl"  It  is  further  alleged  in  the  complaint, 
that  on  the  16th  of  July,  1889,  the  Barretts  assigned  the 
lease,  by  indorsement  in  writing,  to  the  Diamond  Plate 
Glass  Company,  a  corporation  organized  under  the  laws  of 
this  State,  by  which  the  assignment  was  then  accepted;  that 
on  the  13th  of  October,  1890,  that  corporation  assigned  the 
lease,  by  indorsement  in  writing,  to  the  Diamond  Plate 
Glass  Company,  a  corporation  organized  under  the  laws  of 
the  state  of  Illinois,  which  then  ^accepted  the  assignment; 
that  on  the  1st  of  April,  1895,  the  last  named  company  as- 
signed the  lease  in  writing  to  the  appellee,  and  the  appellee 
then  accepted  the  assignment,  and  has  held  the  lease  ever 
since  that  date  and  still  holds  it;  that  the  appellee,  in  con- 
sideration of  this  assignment,  agreed  to  perform  all  the 
terms  and  conditions  of  the  lease,  and  to  pay  all  the  rentals 
thereafter  maturing  under  the  lease;  that  the  assignors  of 
the  appellee  entered  upon  said  land,  under  the  lease,  and 
laid  in  the  highway  thereof  pipes  and  mains  for  the  trans- 
portation of  gas,  and  maintained  the  same  from  Ifovember 
1,  1889,  to  April  1,  1895;  that  when  the  appellee  became 
the  o\^Tier  of  the  lease,  on  April  1,  1895,  it  entered  on  the 
land  under  the  lease,  for  the  purpose  of  maintaining  there- 
on, in  the  highways  thereof,  said  pipes  for  the  transporta- 
tion of  natural  gas,  and  the  appellee  has  had  and  maintained 
on  and  across  the  land,  in  the  highways  thereof,  from  the 
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1st  of  April,  1895,  to  and  at  the  commencement  of  this  ac- 
tion, under  the  lease,  120  rods  of  one-inch  natural  gas  pipe, 
which  the  appellee  has  continuously  used,  and  still  uses, 
for  the  transportation  of  natural  gas  produced  elsewhere; 
that  from  the  Ist  of  April,  1895,  until  the  15th  of  October, 
1898,  the  appellee  had  and  maintained  on  and  across  the 
land,  in  the  highways  thereof,  under  the  lease,  120  rodfl 
of  six-inch  gas  pipe,  which  it  used  all  that  time  for  the  trans- 
portation of  natural  gas  produced  elsewhere;  that  at  the 
date  of  the  execution  of  the  lease  there  was,  and  continu- 
ously since  then  there  has  been,  and  now  is,  a  highway  forty 
feet  wide  along  the  west  side  of  the  100  acres  of  land,  one- 
half  of  the  width  of  which  is  on  said  land,  now  owned  by 
the  appellant,  and  all  that  time  there  has  been,  and  now  is, 
a  highway  thirty  feet  wide  along  the  north  side  of  said  land, 
one-half  of  the  width  of  which  is  on  said  land;  that  no  gas 
or  oil  well  has  been  at  any  time  drilled  or  put  down  upon 
the  100  acres  of  land;  that  the  rental  maturing  under  the 
terms  of  the  lease  on  January  1,  1890,  1891,  1892,  1893, 
1894,  1895,  1896,  1897,  and  1898,  has  been  duly  paid, 
but  the  rental  of  $100  due  January  1,  1899,  is  still  due  the 
appellant  and  wholly  unpaid;  that  Amos  T.  Parker  con- 
tinued to  own  the  100  acres  of  land  from  the  date  of  the 
execution  of  the  lease  until  March  10,  1890,  when,  his  wife 
joining,  he  Conveyed  the  land  to  Walter  F.  Templin,  who 
continued  to  own  it  until  February  27,  1897,  when,  his 
wife  joining,  he  conveyed  it  t-o  the  appellant^  who  ever  since 
has  been,  and  now  is,  the  owner  thereof;  that  natural  gas 
has  been  at  all  times  since  the  execution  of  the  lease,  and 
still  is,  used  generally  for  manufacturing  purposes  in  How- 
ard county,  Indiana;  that  Amos  T.  Parker,  Walter  F. 
Templin  and  the  appellant  have  at  all  times  duly  performed 
all  the  conditions  of  gaid  contract  on  th^ir  part;  that  the 
assignors  of  the  appellee  dmy  furnished  to  the  appellant's 
grantors  natural  gas,  free  of  charge,  necessary  for  domestic 
use  at  the  dwelling-house  on  said  premises,  from  November 
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1, 1889,  to  April  1,  1895,  since  which  date  the  appellee  has 
furnished  to  the  appellant's  immediate  grantor  and   to  the 
appellant  natural  gas,  free  of  charge,  necessary  £or  do- 
mestic use  at  said  dwelling-house,  and  the  appellee   is  bow 
flo  furnishing  the  gae  to  the  appellant  at  said  house;  that 
the  appellee  asserts  that  it  has  a  right  to  remove  the  pip^ 
for  the  transportation  of  the  gas  from  the  appellant's  said 
land,  and  to  cease  to  furnish  him  natural  gas  neceossLTj  for 
domestic  use  at  the  house  on  said  land,  and,  unless  re- 
strained by  the  court,  it  will  in  the  immediate  future  so  re- 
move the  pipes  and  cut  ofiF  the  supply  of  natural  gas    at  the 
appellant's  house,  which  supply  is  necessary  for  domestic 
use  at  said  house;  that,  if  it  shall  so  cut  off  the  supply?  it 
^  will  greatly  damage  the  appellant;  that  natural  g^^  ^^ 
a  great  and  peculiar  value  as  fuel  and  for  light  f  <^r  do- 
mestic use,  there  being  no  known  substitute  therefox" ;  that 
the  appellant  will  be  wholly  unable  to  obtain  from  any  other 
source  a  supply  of  natural  gas  necessary  for  domes-tic  use 
in  said  dwelling-house,  if  the  appellee  shall  cut  off  tl3-^  ^"P" 
ply,  and  he  will  be  compelled  to  use  wood  for  fuel  ari><3  coal- 
oil  for  lights;  that  said  house  is  fitted  up  with  the  ne^^^ssaiy 
pipes  and  fixtures  for  using  natural  gas,  which  will  "t>e  ren- 
dered worthless  by  the  cutting  off  of  the  supply  of  :rx^tura 
gas  by  the  appellee;  that  the  appellee  has  an  ampl-^  *^ 
abundant  supply  of  natural  gas,  and  can  readily  m^*-^^^^^ 
said  gas  pipe  lines  in  the  highways  and  furnish  natu.  X"^^  S 
to  the  appellant  necessary  for  domestic  use  at  said      X^o^^  > 
in  compliance  with  the  terms  of  said  contract.    Pra;^^^ 
judgment  for  $100,  with  interest  and  costs,^  and  tk».^^ 
appellee  be  enjoined,  etc.  , 

Some  portion  of  the  argument  before  us  has  b^^*  . 
voted  to  the  subject  of  the  uncertainty  of  the  period  ^^  . 
nated  in  the  agreement  for  its  duration,  or  the  ind  ^^ 


ness  of  the  time  indicated  for  the  termination  of  th^  , 

the 


There  having  been  no  actual  occupancy,  pursuant  , 

agreement,  of  any  of  the  twenty-feetrsquare  tracts         ^ 
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purpose  of  a  gas  well  thereon,  it  is  properly  contended  for 
the  appellee  that  it  can  not  be  said  that  there  was  as  to 
them,  or  any  of  them,  a  tenancy  from  year  to  year,  which 
is  a  general  tenancy,  in  which  the  premises  are  occupied  by 
the  consent,  either  express  or  constructive,  of  the  landlord, 
and  which  is  determinable  at  the  end  of  the  current  year 
by  notice  to  quit.  But  it  is  not  necessary  that  we  decide  in 
this  cause  the  dispute  as  to  whether  or  not  the  agreement 
was  a  good  present  lease  for  years  of  the  three  small  tracts, 
of  which  possession  was  not  taken,  or  a  good  lease  in  perpe- 
tuity, or  a  suflBcient  grant  in  fee,  subject  to  the  contingency 
mentioned  therein. 

In  this  action  it  is  not  sought  to  recover  rent  for  the  three 
small  tracts,  and  the  question  is  not  before  us  as  to  whether 
or  not  the  appellee  might  be  held  liable  for  rent  of  those 
tracts  or  either  of  them,  without  entry  and  occupancy  under 
the  contract;  nor  are  we  required  to  decide  as  to  any  lia- 
bility under  an  implied  obligation  to  develop  the  field  by 
drilling  wells  upon  the  small  tracts,  nor  yet  as  to  what  would 
have  been  the  nature  and  extent  of  the  obligations  of  the 
appellee,  if  it  were  in  possession  of  one  or  all  of  those  tracts 
pursuant  to  the  agreement.  It  was  expressly  agreed  that  a 
well  should  be  drilled  by  the  1st  of  November,  1889,  or 
paid  for  whether  drilled  or  not.  If  drilled  and  producing 
gas  in  paying  quantities,  sufficient  for  manufacturing  pur- 
poses, it  was  to  be  paid  for  by  the  annual  rent;  but  it  was 
not  drilled,  and  it  was  stipulated  that  until  the  drilling  of  a 
gas  well  on  the  premises, — ^that  is,  on  one  of  the  three  small 
tracts, — ^the  second  party  should  pay  to  the  first  party  $100 
a  year,  called  "rent,"  on  the  1st  of  January  of  each  year. 
The  action  was  brought  upon  the  express  undertaking  to 
drill  a  well  upon  one  of  the  small  tracts,  and  to  recover  the 
amount  stipulated  for  such  failure. 

It  is  contended  on  behalf  of  the  appellee,  that  the  descrip- 
tions of  all  the  twenty-feet-square  tracts  are  insufficient, 
that  all  the  descriptions  of  the  tracts  are  80  indefinite  and 
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uncertain  as  to  render  the  agreement  void;  that  the  contract 
grants  no  certain  rights  to  the  appellee;  and  that  the  les- 
see could  not  point  out  with  any  certainty  the  real  estate 
which  he  had  leased.  Upon  reflection  we  have  concluded 
that,  taking  the  language  of  the  instrument  according  to  the 
common  understanding,  each  of  the  twenty-feet-square 
tracts,  though  meagerly  described,  might  be  located  readily 
by  a  competent  surveyor;  the  first  as  being  in  the  angle  •  * 

formed  bv  the  south  line  of  the  east  and  west  road  and  the 
east  line  of  the  northwest  quarter  of  the  section;  the 
second  as  being  in  the  angle  formed  by  the  east  and  south 
lines  of  the  north  half  of  the  southwest  quarter  of  the 
northwest  quarter  of  the  section ;  and  the  third  as  being  in 
tlie  angle  formed  by  the  east  line  of  the  north  and  south 
road  and  the  south  line  of  the  east  and  west  road.  There- 
fore, we  think  there  is  no  want  of  sufficient  description  of 
any  of  the  real  estate  mentioned  in  the  contract,  and  the 
appellee  can  not  be  excused  from  liability  for  failure  to 
drill  a  well,  on  the  ground  of  inability  to  determine  where 
to  drill  it.  As  to  the  sufficiency  of  the  description  of  the 
small  parcel  mentioned  second  of  the  three  tracts,  there  can 
be  no  room  for  argument. 

The  first  of  the  three  small  tracts  is  the  one  most  mea- 
gerly described.  Tt  is  all  to  lie  within  the  northwest  quar- 
ter of  the  section  whose  boundary  lines,  we  know,  run  north 
and  south  and  east  and  west..  The  whole  twenty-feet-square 
tract  is  spoken  of  as  lying  fifteen  feet  south  of  the  northeast 
comer  of  that  quarter  section.  Going  directly  south  from 
that  point,  we  must  come  to  some  point  of  the  small  tract- 
As  the  small  tract  must  all  He  west  of  the  north  and  south 
line  forming  the  east  line  of  the  quarter  section,  the  point 
reached  by  going  directly  south  from  the  northeast  comer 
of  the  quarter  section  must  be  the  angle  of  the  small  tract. 
Unless  a  portion  of  the  small  tract  lies  in  the  road  which 
rims  east  and  west,  one  of  the  boundary  lines  of  the  small 
tract  must  extend  directly  south  along  the  east  line  of  the 
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qniAi-tcr  section,  and  another  directly  west  along  the  south 
sid^  of  the  road;  and  the  existence  and  situation  of  that 
hijl*:!  1  ^^^a y  being  alleged,  we  should  presume  that  it  was  tlie 
mtoii-tion  of  the  parties  to  locate  the  small  tract  entirely 
8oimt:lx  of  the  road  and  west  of  the  east  line  of  the  quarter 
s^e-tio-Ti,  tlie  angle  of  the  small  tract  being  exactly  fifteen 
*^^e--t      <ilirectly  south  of  the  northeast  corner  of  the  quarter 

-^^  ^    to  the  small  tract  last  mentioned  of  the  three,  con- 

^■^"'^^i^ng  the  language  of  the  lease  according  to  its  ordinary 

^^^*-^»^ing,  and  giving  it  the  effect  manifestly  intended  by 

^      l">srties,  some  point  of  the  small  tract  must  be  found  by 

^^^"^^■^^^^  twenty  feet  directlv  east  from  the  nortliwest  corner 

"^  1  X  e  section  and  then  fifteen  feet  directlv  southward. 

^  ^     X^^oiJ^t  thus  reached  is  the  angle  formed  by  the  east  line 


o: 


*^^*^^  «  north  and  south  road  and  the  south  line  of  the  east 

^*      "vx'est  road.    AVe  should  presume  here,  also,  that  it  was 

^  lie  purpose  to  lease  a  part  of  either  of  the  public  high- 

•^  ^      described  in  the  complaint,  and  that  the  point  so 

ed  by  going  twenty  feet  east  of  the  northwest  corner 

^  section  and  then  fifteen  feet  south  is  one  of  the  angles 

-  ^i~i.e  small  tract,  and  that  the  boundary  lines  extending 

the   angle   run   directly   east  and   south   from  that 

it  be  true  that  the  description  of  the  first  or  third 

ioned  small  tract,  taken  literally,  is  consistent  with  an 

tion  to  describe  a  tract  the  position  of  one  of  whose 

^s  is  definitely  fixed  but  whose  area  might  extend  into 

r^ublic  highway,  yet  as  the  use  prescribed  would  be  an 

ful  use  of  the  public  highway,  and  the  description  in 


a 

A  *^      instance  is  capable  of  a  construction  consistent  with  a 

^^X:il  intent  of  both  parties  to  the  agreement,  such  con- 

/^^^^^^ion  ought  to  be  given  to  the  language  by  the  court. 

'^^o  the  question  whether  or  not  the  first  and  third  descrip- 

^*^^    under  consideration  would  be  sufficient  for  the  purpose 

"^s  action  without  aid  from  the  averments  regarding  the 
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higlnvays,  it  is  not  the  purpose  in  this  opinion  to  determine, 
such  matter  not  being  necessarily  involved  in  this  case. 

The  nature  and  habits,  or  characteristics,  of  natural  gas 
have  been  much  discussed  in  the  decisions,  and  we  need  not 
go  at  length  into  such  matters.  Courts  will  take  notice  of 
whatever  ought  to  be  generally  known  within  the  limits  of 
their  jurisdiction,     ^rown  v.  Spilmariy  155  IT.  S.  665,  16 

Sup.  Ct.  245,  39  L.  Ed.  304.  It  is  established  that  if  a 
landowner  or  lessee  drill  his  land  and  tap  a  deposit  of  oil 
or  gas  extending  under  his  neighbor's  field,  so  that  it  comes 
into  the  well  so  drilled,  it  becomes  the  property  of  the  one 
who  thus  obtains  possession  of  it.  Brawn  v.  Spilman^  155 
IT.  S.  665;  People's  Gas  Co,  v.  TyneVy  131  Ind.  277,  16  K 
E.  A.  443,  31  Am.  St  433. 

A  person  or  company  purposing  to  obtain  natural  gas  in 
large  quantity  for.  sale  or  for  manufacturing  purposes,  finds 
it  desirable  to  acquire  exclusive  right  to  search  for  the 
fugitive  mineral  in  a  large  contiguous  area  or  areas;  and 
though  it  be  not  necessary  for  the  proper  development  of  a 
particular  area  to  drill  wells  upon  the  land  of  all  the  several 
proprietors  within  the  district,  it  is  desirable  and  profitable 
to  have  no  competing  wells  on  the  territory  near  to  the  wells 
deemed  sufficient  for  the  development  of  the  territory. 
This  accounts  for  and  leads  to  the  insertion  in  contracts 
made  between  such  prospectors  pnd  the  landowners  of  pro- 
visions for  exclusive  rights,  and  stipulations  forbidding  the 
landowners  from  drilling  wells  upon  their  own  land  or  per- 
mitting others  to  do  so;  also,  along  with  a  provision  for  an 
exclusive  right,  it  is  common  to  insert  a  stipulation  for  the 
privilege  of  delay  in  drilling  wells,  upon  a  specified  consid- 
eration. Such  provisions  constitute  valuable  considerations 
in  these  contracts. 

In  the  case  before  us,  the  landowner,  by  the  terras  of  the 
contract,  was  restrained,  during  the  continuance  of  the  bind- 
ing effect  of  the  agreement,  from  drilling  or  permittinj^ 
others  to  drill  on  the  100  acres,  and  so  from  procuring  on 
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his  own  land  a  supply  of  gas  for  his  domestic  use,  and  such 
restraint  was  inserted  for  the  benefit  of  the  lessee. 

If  it  be  correct  to  say  that  upon  taking  possession  of  one 
or  all  of  the  three  tracts,  and  drilling  a  well  or  wells 
thereon,  the  lessee  would  have  become  a  tenant  from  year 
to  year,  merely,  such  construction  would  not  relieve  the 
lessee  from  the  express  obligation  to  drill  one  well. 

Among  the  provisions  of  the  agreement,  constituting  a 
material  element  of  the  whole  transaction,  was  one  requir- 
ing the  lessee  to  bring  natural  gas  to  a  point  on  the  highway 
nearest  the  principal  dwelling-house  and  permitting  the  les- 
see  to  tap  it  and  to  take  therefrom  gas  for  domestic  use. 
The  consideration  for  this  privilege  is  to  be  found  not 
merely  in  the  grant  of  a  right  to  lay  pipes  in  the  highway, 
which  was  actually  exercised,  but  in  all  the  valuable  con- 
cessions from  the  lessor  to  the  lessee,  including  the  agree- 
ment to  permit  no  other  wells  upon  the  100  acres;  so  that 
if  it  be  found  by  the  appellee  to  be  more  profitable  to  cease 
to  exercise  the  right  so  to  use  the  appellant^s  land  in  the 
highways  and  to  remove  the  mains  and  pipes  therefrom, 
this  can  not  be  regarded  as  a  sufficient  excuse  for  refusing 
to  continue  to  supply  gas  for  domestic  use,  according  to  the 
contract,  it  appearing  from  the  complaint,  not  merely  that 
natural  gas  is  still  used  generally  for  manufacturing  pur- 
poses in  Howard  county,  but  that  the  appellee  has  an  ample 
and  abundant  quantity  of  gas  with  which  to  supply  this 
great  need  of  the  appellant,  which  it  appears  can  not  be 
otherwise  supplied  by  him  without  violating  his  contract 
and  going  to  great  expense.  This  obligation  to  supply  gas 
for  domestic  use,  by  the  terms  of  the  agreement,  is  to  con- 
tinue during  the  continuance  of  the  lease,  that  is,  while  the 
parties  continue  bound  to  each  other  under  the  agreement. 
It  is  not  dependent  upon  the  question  as  to  what  would  be 
the  duration  of  the  right  to  recover  rents  for  wells  actually 
drilled  upon  the  three  small  tracts  of  land.  As  long  as  the 
appellant  is  bound  not  to  drill  or  to  permit  others  to  drill 
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upon  the  100  acres,  and  the  appellee  is  bound  by  the  stipu- 
lation for  the  drilling  of  a  well  on  one  of  the  three  small 
tracts,  the  appellee  will  be  bound  to  supply  gas  for  domestic 
purposes.  It  appears  from  the  complaint  that  the  appellee 
is  still  abundantly  able  to  perform  this  obligation  to  sppply 
gas  for  domestic  use.  We  know  judicially  that  it  can  not  be 
determined  with  certainty  how  long  any  gas-producing  ter- 
ritory in  this  State  will  continue  to  supply  natural  gas  in 
abundance  or  in  sufficient  quantity  for  profitable  or  con- 
venient use  for  either  manufacturing  or  domestic  purposes. 

The  obligation  to  supply  gas  to  the  appellant  for  domestic 
use  is  not  one  which  the  appellee  owes  by  law  to  the  appel- 
lant as  one  of  its  duties  toward  the  public  by  reason  of  the 
enjoyment  of  corporate  franchise,  or  because  of  the  public 
nature  of  the  business  in  which  it  is  engaged,  of  wliich  the 
performance  of  the  obligation  to  the  appellant  constitutes  a 
part.  The  obligation  is  based  upon  the  contract  or  lease, 
and  the  situation  of  the  parties  assumed  pursuant  thereto. 

The  application  for  an  injunction  can  not  be  said  to  be  an 
appeal  to  equity  for  the  enforcing  of  performance  of  a  cor- 
porate duty  of  such,  or  of  a  duty  of  public  nature,  yet  the 
appellant,  upon  the  facts  stated  in  the  complaint,  will  suffer 
great  injury  by  the  cutting  off  of  the  supply  of  gas  for  do- 
mestic use,  and  he  has  not  a  remedy  by  a  single  action  at 
law,  plain  and  adequate,  and  as  practical  and  efficient  to  the 
ends  of  justice  and  its  prompt  administration  as  the  remedy 
in  equity.  This  is  sufficient  to  entitle  him  to  an  injunction. 
Xenia,  etc.,  Co.  v.  Ma-cy,  147  Ind.  568. 

We  think  the  complaint  stated  a  cause  of  action  for  th'^ 
amount  stipulated  for  continued  failure  to  drill  a  gas  well, 
and  showed  sufficient  ground  for  restraining  the  appellee 
from  cutting  off  the  gas  for  domestic  use. 

Judgment  reversed. 

Comstock,  C.  J.,  concurs. 

Robinson,  P.  J.,  and  Henley  and  Wiley,  JJ.,  concur  in 
the  conclusion  reached  but  not  in  the  reasons  given,  believ- 
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iiig  that  the  first  and  third  descriptions  of  the  tracts  twenty 
feet  square  are  bad. 

Roby,  J.,  concurring.  In  Diamond  Plate  Glass  Co.  v. 
Tennelly  22  Ind.  App.  132,  there  was  no  extrinsic  fact  from 
which  the  intention  of  the  parties  to  locate  the  square  tract, 
with  its  lines  parallel  to  those  of  the  section  or  of  its  sub- 
division, could  be  gathered. 

It  appears  that  tJie  tract  described  as  being  twenty  feet 
east  and  fifteen  feet  south  of  the  given  corner  in  this  case 
will,  when  so  located,  be  in  the  angle  formed  by  the  sides 
of  the  two  highways;  and,  by  reference  to  that  fact,  I  think 
the  same  rule  will  apply  as  though  it  were  located  in  the 
comer  of  the  section,  and  therefore  concur  in  the  opinion 
of  Black,  J.,  and  regard  it  as  not  inconsistent  with  the  Ten- 
nell  case.  In  any  event,  there  being  one  good  description 
in  the  lease,  the  demurrer  to  the  complaint  should  be  over- 
ruled. 


Guilford  School  Township  v.  Roberts. 

[No.  8,543.     Filed  February  7,  1902.] 

Schools. — Contract  with  Teacher. — False  Representations, — Fraud. — ^In 
an  action  by  a  Bchool  teacher  on  a  contract  of  employment  with 
a  township  trustee  which  was  rescinded  by  the  trustee  because  of 
false  representations  of  the  teacher  that  she  was  an  unmarried 
wdman,  evidence  that  plaintiff  was  not  married  at  the  time  she 
sought  employment  and  represented  to  the  trustee  that  she  did 
not  intend  to  be  married  during  the  school  year,  and  that  at  the 
time  she  signed  the  contract  she  was  married,  but  signed  it  in  her 
maiden  name,  without  disclosing  to  the  trustee  the  fact  of  her 
marriage,  will  not  support  a  verdict  for  plaintiff,    pp.  856-358. 

Contracts. — Fraud. — Schools. — The  principle  that  fraud  cannot  be 
predicated  upon  acts  which  the  party  charged  has  a  right  by  law 
to  do,  nor  uiK)n  the  non-performance  of  acts  which  by  law  he  is 
not  bound  to  do,  does  not  apply  where  one,  for  a  consideration, 
agrees  not  to  do  what  under  the  law,  but  for  the  agreement,  he 
would  have  the  right?  to  do.    p.  358. 

Sims. — Schools.— Contract  Conditioned  thai  Teacher  Should  JRemain  Un- 
married.— ^Althougli  a  promise  to  do  an  act  in  the  future  which 
the  promisor  has  no  intention  of  fulfilling  is  not  fraud,  a  contract 
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upon  the  100  acres,  and  the  appellee  is  bound  by  the  stipu- 
lation for  the  drilling  of  a  well  on  one  of  the  three  small 
tracts,  the  appellee  will  be  bound  to  supply  gas  for  domestic 
purposes.  It  appears  from  the  complaint  that  the  appellee 
is  still  abundantly  able  to  perform  this  obligation  to  supply 
gas  for  domestic  use.  We  know  judicially  that  it  can  not  be 
determined  with  certainty  how  long  any  gas-producing  ter- 
ritory in  this  State  will  continue  to  supply  natural  gas  in 
abundance  or  in  sufficient  quantity  for  profitable  or  con- 
venient use  for  either  manufacturing  or  domestic  purposes. 

The  obligation  to  supply  gas  to  the  appellant  for  domestic 
use  is  not  one  which  the  appellee  owes  by  law  to  the  appel- 
lant as  one  of  its  duties  toward  the  public  by  reason  of  the 
enjoyment  of  corporate  franchise,  or  because  of  the  public 
nature  of  the  business  in  which  it  is  engaged,  of  which  the 
performance  of  the  obligation  to  the  appellant  constitutes  a 
part.  The  obligation  is  based  upon  the  contract  or  lease, 
and  the  situation  of  the  parties  assumed  pursuant  thereto. 

The  application  for  an  injunction  can  not  be  said  to  be  an 
appeal  to  equity  for  the  enforcing  of  performance  of  a  cor- 
porate duty  of  such,  or  of  a  duty  of  public  nature,  yet  the 
appellant,  upon  the  facts  stated  in  the  complaint,  will  suffer 
great  injury  by  the  cutting  off  of  the  supply  of  gas  for  do- 
mestic use,  and  he  has  not  a  remedy  by  a  single  action  at 
law,  plain  and  adequate,  and  as  practical  and  efficient  to  the 
ends  of  justice  and  its  prompt  administration  as  the  remedy 
in  equity.  This  is  sufficient  to  entitle  him  to  an  injunction. 
Xeniaj  etc.^  Co.  v.  Macyy  147  Ind.  568. 

We  think  the  complaint  stated  a  cause  of  action  for  th" 
amount  stipulated  for  continued  failure  to  drill  a  gas  well, 
and  showed  sufficient  ground  for  restraining  the  appellee 
from  cutting  off  the  eras  for  domestic  use. 

Judgment  reversed. 

Comstock,  C.  J.,  concurs. 

Robinson,  P.  J.,  and  Henley  and  Wiley,  J  J.,  concur  in 
the  conclusion  reached  but  not  in  the  reasons  given,  believ- 
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iiig  that  the  first  and  third  descriptions  of  the  tracts  twenty 
feet  square  are  bai 

Roby,  J.,  concurring.  In  Diamond  Plate  Glass  Co,  v. 
Tennell,  22  Ind.  App.  132,  there  was  no  extrinsic  fact  from 
which  the  intention  of  the  parties  to  locate  the  square  tract, 
with  its  lines  parallel  to  those  of  the  section  or  of  its  sub- 
division, could  be  gathered. 

It  appears  that  tlie  tract  described  as  being  twenty  feet 
east  and  fifteen  feet  south  of  the  given  corner  in  this  case 
will,  w^hen  so  located,  be  in  the  angle  formed  by  the  sides 
of  the  two  highways;  and,  by  reference  to  that  fact,  I  think 
the  same  rule  will  apply  as  though  it  were  located  in  the 
comer  of  the  section,  and  therefore  concur  in  the  opinion 
of  Black,  J.,  and  regard  it  as  not  inconsistent  with  the  Ten- 
nell  case.  In  any  event,  there  being  one  good  description 
in  the  lease,  the  demurrer  to  the  complaint  should  be  over- 
ruled. 


Guilford  School  Township  v.  Roberts. 

[No.  3,643.     Filed  February  7,  1902.  ] 

Schools. — Contract  with  Tedcher, — False  Representations. — Fraud, — ^In 
an  action  hj  a  school  teacher  on  a  contract  of  employment  with 
a  township  tmstee  which  was  rescinded  by  the  trustee  because  of 
false  representations  of  the  teacher  that  she  was  an  unmarried 
wdman,  evidence  that  plaintiff  was  not  married  at  the  time  she 
sought  employment  and  represented  to  the  trustee  that  she  did 
not  intend  to  be  married  during  the  school  year,  and  that  at  the 
time  she  signed  the  contract  she  was  married,  but  signed  it  in  her 
maiden  name,  without  disclosing  to  the  trustee  the  fact  of  her 
marriage,  will  not  support  a  verdict  for  plaintiff,    pp.  S56S58. 

CJoxTBACTS. — Fraud, — Schools, — ^The  principle  that  fraud  cannot  be 
predicated  upon  acts  which  the  party  charged  has  a  right  by  law 
to  do,  nor  ux)on  the  non-performance  of  acts  which  by  law  he  is 
not  bound  to  do,  does  not  apply  where  one,  for  a  consideration, 
agrees  not  to  do  what  tmder  the  law,  but  for  the  agreement,  he 
would  have  the  right"  to  do.    p,  S58, 

Sjjce. — Sch:wh, — Contract  Conditioned  that  Teacher  Should  Remain  Un- 
nuxrried. — Although  a  promise  to  do  an  act  in  the  future  whicli 
the  promisor  has  no  intention  of  fulfilling  is  not  fraud,  a  contract 
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made  with  a  teacher  to  teach  school  conditioned  that  she  will 
remain  unmarried  during  the  school  term  may  be  rescinded  upon 
the  breach  of  such  condition,    p,  S68, 

Prom  Hendricks  Circuit  Court ;  T.  J.  Cofery  Judge. 

Action  by  Alice  E.  Roberts  against  Guilford  School 
Township  on  a  contract  of  employment  to  teach  school. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Be- 
versed. 

E.  G.  Hogate  and  J.  L.  Clarky  for  appellant. 
71  S,  Adams  and  S,  A.  Erdoe^  for  appellee. 

CoMSTOCK,  C.  J. — The  complaint  in  this  cause  avers,  in 
substance,  that  on  the  1st  day  of  September,  1899,  the  ap- 
pellee was  employed  to  teach  the  sixth  grade  of  pupils  in 
the  school  at  Plainfield,  Indiana,  for  the  sum  of  $2.25  per 
day;  that  appellee  was  the  holder  of  a  license  authorizing 
her  to  teach  school  in  Hendricks  county,  Indiana;  that  she 
entered  into  a  written  contract  with  the  township  trustee 
to  teach,  and  signed  her  name  to  said  contract  as  Alice  E. 
Thomas,  a  copy  of  said  contract  is  filed  with  the  complaint; 
that  she  commenced  to  teach  and  so  continued  until  the  2nd 
day  of  January,  1900,  when  she  was  discharged  and  permis- 
sion refused  her  longer  to  teach;  that  she  had  been  ready 
and  willing  at  all  times  to  teach  and  comply  with  her  said 
contract;  that  there  is  due  her  $150.75,  being  the  amount 
due  her  from  the  time  she  was  discharged  until  the  close  of 
school. 

The  appellant  answered  in  three  paragraphs.  Tlie  third 
paragraph  is  as  follows:  "The  defendant  Guilford  School 
Township,  for  a  third  paragraph  of  answer  says,  that  it  ad- 
mits the  allegations  in  the  complaint,  that  are  material,  to 
be  true.  But  the  defendant  says  that,  in  order  to  induce 
the  defendant  to  enter  into  said  contract,  plaintiff  repre- 
sented that  she  was  an  unmarried  woman;  that  the  defend- 
ant believed  said  representations  to  be  true,  and  was  in- 
duced thereby  to  enter  into  said  contract;  that,  if  defendant 
had  known  that  said  representations  were  false,  it  would  not 
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have  entered  into  said  contract;  that  said  representations 
were  false,  and  the  plaintiff  at  the  time  she  made  said  rep- 
resentations knew  them  to  be  false;  that  as  soon  as  defend- 
ant learned  that  said  representations  were  false  it  rescinded 
said  contract."  The  second  is  substantially  like  the  third, 
but  sets  out  more  at  length  and  in  detail  the  circumstances 
and  facts  under  which  the  township  was  induced  to  enter 
into  said  contract  in  suit.  The  first  is  a  plea  of  payment. 
A  demurrer  was  overruled  to  the  second  and  third  para- 
graphs of  answer,  and  the  cause  put  at  issue  by  general  de- 
nial. A  trial  resulted  in  a  verdict  and  judgment  in  favor  of 
appellee  for  $150.75.  The  court  overruled  appellant's  mo- 
tion for  a  new  trial.  This  is  the  only  error  assigned.  Ap- 
pellant asks  that  the  judgment  be  reversed  upon  the  ground 
that  the  verdict  of  the  jury  is  not  sustained  by  the  evidence 
and  is  contrary  to  law. 

The  only  defense  offered  to  the  action  is  "that  the  con- 
tract was  procured  by  fraudulent  representations,  and  was 
entered  into  at  the  time  the  contract  was  signed,  by  conceal- 
ing her  social  status  and  thus  deceiving  the  trustee  of  ap- 
pellant." The  issue  was  stated  by  the  court  in  the  eighth 
instruction  to  the  jury  in  the  following  language:  "(8). 
There  is  no  claim  by  the  defendant  that  the  plaintiff  vio- 
lated any  of  the  terms  and  conditions  of  the  contract,  but  on 
the  contrary,  the  defendant  admits  that  the  plaintiff  per- 
formed on  her  part  all  the  terms  and  conditions  of  said  con- 
tract; and  the  only  question  submitted  to  you  is  whether 
said  contract  was  procured  by  false  representations  on  the 
part  of  the  plaintiff." 

It  clearly  appears  from  evidence  not  contradicted  that,  in 
the  first  interview  between  trustee  Hadley  and  the  appellee 
in  reference  to  her  employment  as  a  teacher,  that  she  stated 
to  him  that  she  was  not  married,  and  did  not  intend  to  be 
married  during  the  school  year.  It  clearly  appears  that  he 
gave  her  to  understand  that  he  would  not,  for  various  rea- 
fions,  employ  a  married  w^oman  as  a  teacher.     This  wa^  in 
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June  or  July  of  1899.  Upon  the  18th  of  September,  1899, 
the  contract  in  suit  was  signed  in  her  maiden  name.  At 
that  time  she  had  been  married  four  days.  The  trustee  had 
no  knowledge  of  her  marriage,  and  she  did  not  disclose  that 
fact  to  him.  He  rescinded  the  contract  promptly  upon 
learning  of  her  marriage  in  December,  1899,  paid  her  for 
the  time  she  had  taught,  and  employed  another  teacher  to 
take  her  place. 

Counsel  for  appellee  assert  that  "Fraud  can  not  be  predi- 
cated upon  acts  which  the  party  charged  has  a  right  by  law 
to  do,  nor  upon  the  non-performance  of  acts  which  by  h\w 
he  is  not  bound  to  do,  whatever  may  be  his  motive,  design, 
or  purpose  either  in  doing  or  not  doing  the  acts  complained 
of",  citing  Franklin  Ins,  Co.  v.  Humphrey,  65  Ind.  549,  32 
Am.  Eep.  78.  The  principle  does  not  apply  where  one,  for 
Si  consideration,  agrees  not  to  do  what  under  the  law,  but 
for  the  agreement,  he  would  have  the  right  to  do.  The  con- 
dition of  the  employment  in  the  case  before  us  was  that 
the  appellee  was  unmarried,  and  would  remain  so  for  a  lim- 
ited time. 

It  is  further  insisted  that  a  promise  to  do  an  act  in 
the  future  is  not  fraud,  although  there  may  be  no  inten- 
tion of  fulfilling  the  promise ;  for  fraud  consists  in  the  mis- 
representation of  an  existing  fact.  But  appellee  agreed,  and 
in  effect  made  her  employment  conditional  upon  a  promise, 
not  to  marry.  The  material  averments  of  the  second  and 
third  paragraphs  of  the  answer  were  proved.  The  verdict 
is  without  evidence  fairly  tending  to  support  it,  and  it  is 
the  dutv  of  this  court  to  set  it  aside.  Continental  Ins.  Co. 
V.  Yung,  113  Ind.  159,  3  Am.  St.  630. 

The  judgment  is  reversed,  with  instructions  to  the  trial 
rourt  to  sustain  appellant's  motion  for  a  new  trial. 
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Woods  v.  Ixdiana  Mutual  Buildixo  axd  L( 
Association. 

{No.  4,036.    Filed  October  9,  1901.    Rehearing  denied  Jannai 
1902.    TraDBfer  denied  Febroair  7,  1902.  ] 

Appeal  and  EBROR.—T'raTUi/^  of  CauM.—WheK  a  canae  was  afOi 
bj  ttie  Appellate  Court,  npon  the  anthority  of  a  decision  ol 
Snpreme  Conrt,  withoot  Mritten  reason,  imder  the  act  of 
(ActBl90I,p.  665,  41SS7qBiiins  ISOl),  the  cause  will  DOt  be  b 
furred  to  the  Snpreme  Court  on  a  petition  for  a  rehearing  rai 
the  qnestion  of  the  constttntionalitj  of  the  act  of  1901  permit 
the  afBrmance  of  canses  bj  tlte  Appellate  Ckmrt  withoat  wri 

From  Kqox  Circuit  Court;  G.  W.  Shaw,  Judge. 

Action  by  Woodford  E.  WoodB  against  the  Mm 
Building  and  Loan  AsHOciation.  From  a  judgment 
defendant,  plaintiff  appeals.  Affirmed  without  tori 
opinion. 

W.  T.  DoulhUt  and  J.  S.  Bays,  for  appellant. 

J.  W.'  Emism,  S.  W.  McBride  and  C.  S.  Denny, 
appellee.  . 

RoBY,  J. — The  judgment  of  the  Knox  Circuit  C< 
herein  was  affirmed  without  an  opinion  at  the  May  te 
Appellant  has  filed  a  petition  for  a  rehearing,  and  a  b 
thereon,  in  which  be  attacks  the  constihitionality  o£  §1' 
the  act  of  1901,  in  so  far  as  it  pennits  the  affinnancf 
causes  without  written  reason.  Act*  1901,  p.  565,  §13^ 
Bums  1901.  The  determination  of  the  question  thus  m 
is  with  the  Supreme  Court  It  is  not  the  purpose  of 
court  to  exercise  arbitrarily  its  power,  nor  to  exercise  i 
all  in  this  respect,  except  as  justified  by  the  character  of 
appellflBt's  contention. 

In  the  case  at  bar,  appellant's  propositions  made  in 
original  brief  are  fully  disposed  of  by  the  opinion  of 
Supreme  Court  in  the  following  caies:     Inlemaiional,  ■ 


HE  COCBT  OF  INDIANA, 


■tao  TfOej  CtOn  Co.  v.  Goble. 


Froi. 
Judge, 

Actio  1 
man  and 
for  plaini 

T.  Va» 

F.  B.  P- 
derson  and  . 

ROBT,  J,- 
appellants  to 
her.     The  api 
(3)  want  of  (■■ 
note  was  made 
proceeding  befv 


iZT  CoPFis  Company  v.  Goble. 

.   .22.     Fikd  Febnury  18,  1902.] 

^—?-n'mai  hjuria.—Defectii'e  Preva'tei.—Knoal- 
isle  n<]iiiriiig  &  servant  in  an  action 
br  defective  appliances  to  allege  in 
he  w»B  free  from  fault,  but  that  the 
ivnined  as  an  incident  of  the  serrioe, 
in  an  action  for  an  injniy  canaed  bj 
;  plaintiff  "believed"  it  was  safe  is 
-■vi^Iec«d  that  the  passagewaj  had  become 
Bnrs  ^faBcof  given  hj  plaintiff,  defendant 
D«a(  a  wtn  and  defective  board  from  one 
»-  T.  -iw  otlitT  end,  the  defective  board  being 
■B  -ni  of  the  paasagewaf  as  at  the  other. 

'rms  Coort;  G.  E.  Downey,  Special 

-2    1^  c>   againet  the  Ohio   Valley 
•sj  for  personal  injuriee.    From 
DdKadant  appeals.     Reversed. 
.  ,;Aniton,  B.  K.  Elliott,   W.  F. 
-'.  j.T  appellant. 

:.  M:MnUen,  H.  R.  McMuUen, 
•  ■'».  lor  appellee. 

i-w— ee,  83  plaintiff,  against  ap- 
.~  r  r  1  personal  injury  which  he 
:  :!<■  ser\-ice  of  appellant  as  an 
-at-  illrsed,  was  the  result  of  ap- 
^-  -  ji  denial,  jury  trial,  verdict 
.  ~  ie  *um  of  $5,000.  Appel- 
;-ia;nc  and  its  motion  for  a  new 
.  are  assigned  as 


raph  of  complaint, 
The  complaint  is 
may  be  stated  as 
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follows:  Appellant  is  a  corporation  engaged  in  manufac- 
turing coffins  and  burial  caskets.  It  owns  and  operates  a 
large  plant  at  Lawrenceburg,  Indiana.  Its  factory  building 
is  a  large  brick  building  abutting  Ash  street,  which  is  a 
public  street  in  said  city.  The  rear  end  of  the  building  had 
been  used  for  many  years  for  a  planing  room  and  was  so 
used  at  the  time  appellee  was  injured.  Appellant  o^Tied  a 
tract  of  land  on  the  west  side  of  High  street  and  on  the 
south  side  of  Ash  street,  which  tract  of  land  was  used  by  it 

for  a  lumber  yard.  The  first  floor  of  the  factory  building  is 
about  three  feet  higher  than  the  street     For  many  years 

appellant  had  maintained  a  passageway  leading  from  Ash 
street  into  the  factory  building.    This  passageway  was  built 
and  maintained  for  the  purpose  of  being  used  by  appellant's 
employes,  over  which  such  employes  had  to  carry  lumber 
from  said  lumber  yard  into  the  planing  room.     This  pas- 
sageway  was  constructed  of  boards  laid  on  stringers,  which 
extended  across  the  gutter  on  Ash  street.    The  stringers  ex- 
tended across  the  gutter  on  Ash  street  next  to  the  factory 
building,  and  the  plank  boards,  which  were  two  inches  thick 
and  ten  inches  wide,  rested  at  each  end  upon  said  stringers. 
This  passageway  was  eight  feet  in  length,  and,  at  its  end 
next  to  the  building,  steps  were  constructed  leading  up  to 
the  first  floor,  where  the  planing  room  was  located.     The 
complaint  avers  that  this  passageway  from  long  use  had 
become  unsafe;  that  in  January,  1899,  appellee  complained 
to  appellant  of  the  imsaf e  condition  thereof,  and  informed 
it  that  it  was  unsafe;  that  thereupon  appellant  repaired  it 
and  that  appellee  "believed  it  was  made  safe";  that  the 
hoard  on  the  passageway  at  the  end  next  to  the  street. was 
originally  ten  inches  wide,  two  inches  thick,  and  eight  feet 
Jong,  but  from  long  use  had  become  worn  and  rotten,  so 
that,  when  it  rested  on  the  stringers  at  each  end,  that  part 
of  the  board  resting  on  the  stringers  was  only  five  inches 
'W'ide  at  each  end,  and  that  part  of  the  board  which  was  rot- 
ten and  broken  off  at  each  end  thereof  was  six  inches  long 
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Musselman  v.  Hajs. 

Assn.  V.  Wall,  153  Ind.  554;  Security,  etc.,  Assn.  v.  El- 
lert,  153  Ind.  198;  Ripley  v.  Mutual,  etc.,  Assn.,  154  Ind. 
155. 

The  petition  for  a  rehearing  is  overruled. 


Musselman  et  al.  v.  Hays, 

[No.  3,535.    Filed  February  18,  1902.] 

Bills  and  Notes. — Assignment.. — Consideration. — An  answer  in  an 
action  on  a  promissory  note  by  the  indorsee  that  plaintiff  gave 
no  consideration  for  the  assignment  of  the  note  to  him  is  de- 
mnrrable.    p.  361. 

Pleading. — Demurrer. — Harmless  Error. — ^No  error  was  committed  in 
sostaining  a  demurrer  to  certain  paragraphs  of  answer,  where  any 
evidence  admissible  thereunder  was  admissible  under  the  remain- 
ing answers,    p.  S61. 

From  Knox  Circuit  Court ;  B.  M.  Willoughby,  Special 
Judge. 

Action  by  Alexander  D.  Hays  against  Albert  Mussel- 
man  and  others  on  a  promissory  note.  From  a  judgment 
for  plaintiff,  defendants  appeal.     Affirmed. 

T.  Van  Buskirk  and  W.  L.  Stinkard,  for  appellants. 
F.  B.  Posey,  D.  Q.  Chappell,  W.  L.  Cavens,  E.  E.  Hen- 
derson and  J.  S.  Pritchett,  for  appellee. 

RoBY,  J. — Suit  on  a  note  averred  to  have  been  made  by 
appellants  to  Belle  Musselman  and  indorsed  to  appellee  by 
her.  The  appellants  jointly  answered,  (1)  general  denial; 
(3)  want  of  consideration  and  payment,  and  (7)  that  the 
note  was  made  concerning  alimony  in  a  prospective  divorce 
proceeding  between  the  payee  and  appellant,  Albert,  and, 
'Hhat  said  note  was  never  confirmed,  sanctioned,  or  ap- 
proved  by  any  court  or  decreed  as  alimony. '*  Appellant, 
Amos,  filed  a  separate  answer  setting  up  the  same  facts  con- 
tained in  the  seventh  joint  answer,  and,  in  addition,  that  the 
parties  afterward  became  reconciled  and  the  payee  agreed 
to  surrender  the  note,  but  fraudulently  pretended  that  sh© 
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had  lost  it ;  that  afterward  a  divorce  was  obtained ;  that  he 
signed  the  note  as  surety  only ;  that  the  payee  represented 
to  him  several  times  after  the  reconciliation  between  her 
and  her  husband  that  the  note  was  lost. 

The  second  paragraph  of  joint  answer  averred  that  the 
appellee  gave  no  consideration  for  the  assignment  of  the 
note  to  him.  A  demurrer  was  rightly  sustained  thereto. 
Weaver  v.  Zollman,  5  Ind.  App.  485. 

Demurrers  were  sustained  to  the  fourth  and  sixth  para- 
graphs of  joint  answer.  There  was  no  error  in  this,  any 
evidence  admissible  thereunder  being  also  admissible  under 
the  remaining  answers.  Helmes  v.  State  ex  rehy  19  Ind. 
App.  360;  Lamed  v.  Maloneyy  19  Ind.  App.  199. 

The  court  made  a  special  finding  of  facts  which  show 
that  the  note  in  suit  was  executed  November  13,  1894,  and 
assigned  to  appellee  January  4,  1896 ;  that  it  was  payable 
twelve  months  after  its  date,  and  was  for  $200,  with  six 
per  cent,  interest  and  attorney's  fees;  that  on  November 
19,  1895,  $25  was  paid  thereon  and  that  the  residue  is  due 
and  impaid;  that  at  the  time  of  its  execution,  the  payee, 
and  Albert  Musselman  were  husband  and  wife;  that  said 
Albert  was  the  owner  of  real  estate  of  the  value  of  $900, 
which  he  was  selling  to  appellant  Amos,  his  brother,  and  in 
order  to  procure  said  Belle  Musselman  to  join  in  the  con- 
veyance, the  note  was  executed  to  her  and  in  consideration 
thereof  she  joined  in  such  conveyance;  that  said  persons 
liave  since  been  divorced;  that  there  is  due  on  the  note 
$286.55.  Upon  these  facts  the  conclusion  of  law  stated 
was  that  the  appellee  should  recover  such  sum  and  his  costs. 
The  evidence  is  in  the  record  and  supports  the  finding. 

The  merits  of  the  cause  appear  to  have  been  fairly  tried 
and  determined.     §6Y0  Bums  1901. 

eludgment  affirmed. 
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Assn.  V.  Wall,  153  Ind.  554;  Security,  etc,  Assn.  v.  El- 
berty  153  Ind.  198;  Ripley  v.  Mutual,  etc.,  Assn,,  154  Ini 
155. 

The  petition  for  a  rehearing  is  overruled. 


MUSSELMAN   ET   AL.    V.    HaYS. 
[No.  3,636.    Filed  February  18,  1902.] 

Bills  and  Notbs. — Assignment. — Consideratwn, — ^An  answer  in  an 
action  on  a  promissory  note  by  the  indorsee  that  plaintiff  gave 
no  consideration  for  the  assignment  of  the  note  to  him  is  de- 
mnrrable.    p,  S61. 

Pleading. — Demurrer, — Harmless  Error. — ^No  error  was  committed  in 
sustaining  a  demurrer  to  certain  paragraphs  of  answer,  where  any 
evidence  admissible  thereunder  was  admissible  under  the  remain- 
ing answers,    p.  361. 

From  Knox  Circuit  Court ;  B,  M.  Willoughby,  Special 
Judge. 

Action  by  Alexander  D.  Hays  against  Albert  Mussel- 
man  and  others  on  a  promissory  note.  From  a  judgment 
for  plaintiff,  defendants  appeal.     Affirmed. 

T.  Van  Biiskirk  and  W,  L.  Slinkard,  for  appellants. 
F.  B.  Posey,  D.  Q.  Chappell,  W.  L.  Cavens,  E.  E.  Hen- 
derson and  J,  S.  Pritchett,  for  appellee. 

RoBY,  J. — Suit  on  a  note  averred  to  have  been  made  by 
appellants  to  Belle  Musselman  and  indorsed  to  appellee  bv 
her.  The  appellants  jointly  answered,  (1)  general  denial; 
(3)  want  of  consideration  and  payment,  and  (7)  that  the 
note  was  made  concerning  alimony  in  a  prospective  divorce 
proceeding  between  the  payee  and  appellant,  Albert,  and 
"that  said  note  was  never  confirmed,  sanctioned,  or  ap- 
proved by  any  court  or  decreed  as  alimony."  AppeDant, 
Amos,  filed  a  separate  answer  setting  up  the  same  facts  con- 
tained in  the  seventh  joint  answer,  and,  in  addition,  that  the 
parties  afterward  became  reconciled  and  the  payee  agreed 
to  surrender  the  note,  but  fraudulently  pretended  that  she 
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signed  the  note  as  surety  only ;  that  the  payee  represented 
to  him  several  times  after  the  reconciliation  between  her 
and  her  husband  that  the  note  was  lost. 

The  second  paragraph  of  joint  answer  averred  that  the 
appellee  gave  no  consideration  for  the  assignment  of  the 
note  to  him.  A  demurrer  was  rightly  sustained  thereto. 
Weaver  v.  Zollman,  5  Ind.  App.  485. 

Demurrers  were  sustained  to  the  fourth  and  sixth  para- 
graphs of  joint  answer.  There  was  no  error  in  this,  any 
evidence  admissible  thereunder  being  also  admissible  under 
the  remaining  answers.  Ilelmes  v.  State  ex  rel.y  19  Ind. 
App.  360;  Lamed  v.  Moloney y  19  Ind.  App.  199. 

The  court  made  a  special  finding  of  facts  which  show 
that  the  note  in  suit  was  executed  November  13,  1894,  and 
assigned  to  appellee  January  4,  1896 ;  that  it  was  payable 
twelve  months  after  its  date,  and  was  for  $200,  with  six 
per  cent,  interest  and  attorney's  fees;  that  on  I^fovember 
19,  1895,  $25  was  paid  thereon  and  that  the  residue  is  due 
and  unpaid;  that  at  the  time  of  its  execution,  the  payee, 
and  Albert  Musselman  were  husband  and  wife;  that  said 
Albert  was  the  owner  of  real  estate  of  the  value  of  $900, 
which  he  was  selling  to  appellant  Amos,  his  brother,  and  in 
order  to  procure  said  Belle  Musselman  to  join  in  the  con- 
veyance, the  note  was  executed  to  her  and  in  consideration 
thereof  she  joined  in  such  conveyance;  that  said  persons 
have  since  been  divorced;  that  there  is  due  on  the  note 
$286.55.  Upon  these  facts  the  conclusion  of  law  stated 
was  that  the  appellee  should  recover  such  sum  and  his  costs. 
The  evidence  is  in  the  record  and  supports  the  finding. 

The  merits  of  the  cause  appear  to  have  been  fairly  tried 
and  determined.     §670  Bums  1901. 

Judgment  affirmed. 
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Muflselman  v.  Hays. 

Assn.  V.  WaUy  153  Ind.  554;  Security ^  etc.y  Assn.  v.  El- 
bert, 153  Ind.  198;  Ripley  v.  Mutualj  etc.,  Assn,,  154  Ind. 
155. 

The  petition  for  a  rehearing  is  overruled. 


MUSSELMAN   ET   AL.    V.    HaYS. 
[No.  3,635.    Filed  February  18,  1902.] 

Bills  and  Notes. — Assignment, — Consideration, — ^An  answer  in  an 
action  on  a  promissory  note  by  the  indorsee  that  plaintiff  gaTe 
no  consideration  for  the  assignment  of  the  note  to  him  is  de- 
mnrrable.    p,  361. 

Pleading. — Demurrer. — Ilamde^s  Error. — ^No  error  was  committed  in 
sustaining  a  demurrer  to  certain  paragraphs  of  answer,  where  any 
evidence  admissible  thereunder  was  admissible  under  the  remain- 
ing answers,    p.  361. 

Prom  Knox  Circuit  Court ;  B.  M.  Willoughby,  Special 
Judge. 

Action  by  Alexander  D.  Hays  against  Albert  Mussel- 
man  and  others  on  a  promissory  note.  From  a  judgment 
for  plaintiff,  defendants  appeal.     Affirmed. 

T.  Van  Buskirk  and  W.  L.  Stinkard^  for  appellants. 
F.  B.  Posey ^  D.  Q.  Chappclly  W.  L.  CavenSy  E.  E.  Hen- 
derson and  J.  S.  Pritchett,  for  appellee. 

RoBY,  J. — Suit  on  a  note  averred  to  have  been  made  by 
appellants  to  Belle  Musselman  and  indorsed  to  appellee  by 
her.  The  appellants  jointly  answered,  (1)  general  denial; 
(3)  want  of  consideration  and  payment,  and  (7)  that  the 
note  was  made  concerning  alimony  in  a  prospective  divorce 
proceeding  between  tlie  payee  and  appellant,  Albert,  and, 
"that  said  note  was  never  confirmed,  sanctioned,  or  ap- 
proved by  any  court  or  decreed  as  alimony."  Appellant, 
Amos,  filed  a  separate  answer  setting  up  the  same  facts  con- 
tained in  the  seventh  joint  answer,  and,  in  addition,  that  the 
parties  afterward  became  reconciled  and  the  payee  agreed 
to  surrender  the  note,  but  fraudulently  pretended  that  sho 
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had  lost  it ;  that  afterward  a  divorce  was  obtained ;  that  he 
signed  the  note  as  surety  only ;  that  the  payee  represented 
to  him  several  times  after  the  reconciliation  between  her 
and  her  husband  that  the  note  was  lost. 

The  second  paragraph  of  joint  answer  averred  that  the 
appellee  gave  no  consideration  for  the  assignment  of  the 
note  to  him.  A  demurrer  was  rightly  sustained  thereto. 
Weaver  v.  Zollman,  5  Ind.  App.  486. 

Demurrers  were  sustained  to  the  fourth  and  sixth  para- 
graphs of  joint  answer.  There  was  no  error  in  this,  any 
evidence  admissible  thereunder  being  also  admissible  under 
the  remaining  answers.  Helmes  v.  State  ex  reZ.,  19  Ind. 
App.  360;  Lamed  v.  Maloneyy  19  Ind.  App.  199. 

The  court  made  a  special  finding  of  facts  which  show 
that  the  note  in  suit  was  executed  Ifovember  13,  1894,  and 
assigned  to  appellee  January  4,  1896 ;  that  it  was  payable 
twelve  months  after  its  date,  and  was  for  $200,  with  six 
per  cent,  interest  and  attorney's  fees;  that  on  November 
19,  1895,  $25  was  paid  thereon  and  that  the  residue  is  due 
and  unpaid;  that  at  the  time  of  its  execution,  the  payee, 
and  Albert  Musselman  were  husband  and  wife;  that  said 
Albert  was  the  owner  of  real  estate  of  the  value  of  $900, 
which  he  was  selling  to  appellant  Amos,  his  brother,  and  in 
order  to  procure  said  Belle  Musselman  to  join  in  the  con- 
veyance, the  note  was  executed  to  her  and  in  consideration 
thereof  she  joined  in  such  conveyance;  that  said  persons 
have  since  been  divorced;  that  there  is  due  on  the  note 
$286.55.  Upon  these  facts  the  conclusion  of  law  stated 
was  that  the  appellee  should  recover  -such  sum  and  his  costs. 
The  evidence  is  in  the  record  and  supports  the  finding. 

The  merits  of  the  cause  appear  to  have  been  fairly  tried 
and  determined.     §670  Bums  1901. 

Judgment  affirmed. 
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Ohio  Valley  Coffin  Company  v.  Goble. 

[No.  3,921.    Filed  February  18,  1902.] 

Mastbrand  Servant. — Personal  Injuries. — DefecUt^e  Premises. — Knotd- 
edge. — Complaint. — ^Under  the  rule  requiring  a  servant  in  an  action 
for  personal  injuries  caused  by  defective  appliances  to  allege  in 
his  complaint,  not  only  that  he  was  free  from  fault,  but  that  the 
risk  was  one  not  knowingly  assumed  as  an  incident  of  the  service, 
an  averment  in  a  complaint  in  an  action  for  an  injury  caused  by 
a  defective  i>assageway  that  plaintiff  "believed"  it  was  safe  is 
insufficient,  where  it  was  alleged  tliat  the  passageway  had  become 
unsafe,  and,  upon  notice  thereof  given  by  plaintiff,  defendant 
repaired  same  by  moving  a  worn  and  defective  board  from  one 
end  of  the  passageway  to  the  other  end,  the  defective  board  being 
as  plainly  visible  at  one  end  of  the  passageway  as  at  the  other. 

From  Dearborn  Circuit  Court ;  G.  E.  Downey^  Special 
Judge. 

Action  by  Martin  Goble  against  the  Ohio  Valley 
Coffin  Company  for  damages  for  personal  injuries.  Prom 
a  judgment  for  plaintiff,  defendant  appeals.     Reversed. 

G.  M.  Boberts,  W.  R.  Johnston^  B.  K.  Elliott^  W.  F. 
Elliotty  and  F.  L.  Littleton^  for  appellant. 

C  W.  McMullen,  H.  D.  McMallen,  H,  B.  McMidlen^ 
W.  N.  Hauck  and  M.  J.  Givan,  for  appellee. 

Wiley,  J. — Action  by  appellee,  as  plaintiff,  against  ap- 
pellant, to  recover  damages  for  a  personal  injury  which  he 
sustained  while  engaged  in  the  service  of  appellant  as  an 
employe,  which  injury,  it  was  alleged,  was  the  result  of  ap- 
pellant's negligence.  Answer  in  denial,  jury  trial,  verdict 
and  judgment  for  appellee  in  the  sum  of  $5,000.  Appel- 
lant's demurrer  to  the  complaint  and  its  motion  for  a  new 
trial  were  overruled,  and  these  rulings  are  assigned  as 
errors. 

The  case  was  tried  on  the  second  paragraph  of  complaint, 
and  we  will  first  consider  its  sufficiency.  The  complaint  is 
very  lengthy,  but  the  material  averments  may  be  stated  as 
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follows:  Appellant  is  a  corporation  engaged  in  manufac- 
turing cofBns  and  burial  caskets.  It  owns  and  operates  a 
large  plant  at  Lawrenceburg,  Indiana.  Its  factory  building 
is  a  large  brick  building  abutting  Ash  street,  which  is  a 
public  street  in  said  city.  The  rear  end  of  the  building  had 
been  used  for  many  years  for  a  planing  room  and  was  so 
used  at  the  time  appellee  was  injured.  Appellant  owned  a 
tract  of  land  on  the  west  side  of  High  street  and  on  the 
south  side  of  Ash  street,  which  tract  of  land  was  used  by  it 

for  a  lumber  yard.  The  first  floor  of  the  factory  building  is 
about  three  feet  higher  than  the  street.     For  many  years 

appellant  had  maintained  a  passageway  leading  from  Ash 
street  into  the  factory  building.  This  passageway  was  built 
and  maintained  for  the  purpose  of  being  used  by  appellant's 
employes,  over  whicli  such  employes  had  to  carry  lumber 
from  said  lumber  yard  into  the  planing  room.  This  pas- 
sageway was  constructed  of  boards  laid  on  stringers,  which 
extended  across  the  gutter  on  Ash  street.  The  stringers  ex- 
tended across  the  gutter  on  Ash  street  next  to  the  factory 
building,  and  the  plank  boards,  which  were  two  inches  thick 
and  ten  inches  wide,  rested  at  each  end  upon  said  stringers. 
This  passageway  was  eight  feet  in  length,  and,  at  its  end 
next  to  the  building,  steps  were  constructed  leading  up  to 
the  first  floor,  where  the  planing  room  was  located.  The 
complaint  avers  that  this  passageway  from  long  use  had 
become  unsafe;  that  in  January,  1899,  appellee  complained 
to  appellant  of  the  unsafe  condition  thereof,  and  informed 
it  that  it  was  unsafe;  that  thereupon  appellant  repaired  it 
and  that  appellee  "believed  it  was  made  safe";  that  the 
board  on  the  passageway  at  the  end  next  to  the  street. was 
originally  ten  inches  wide,  two  inches  thick,  and  eight  feet 
long,  but  from  long  use  had  become  worn  and  rotten,  so 
that,  when  it  rested  on  the  stringers  at  each  end,  that  part 
of  the  board  resting  on  the  stringers  was  only  five  inches 
wide  at  each  end,  and  that  part  of  the  board  which  was  rot- 
ten and  broken  oflF  at  each  end  thereof  was  six  inches  long 
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Assn.  V.  Wallf  163  Ind.  554;  Security,  etc.,  Assn.  v.  El-  : 

bert,  153  Ind.  198;  Bipley  v.  Mutual,  etc.,  Assn.,  154  Ind.  j 

155.  j 

The  petition  for  a  rehearing  is  overruled.  | 
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MUSSELMAN   ET   AL.    V.    HaYS. 

[No.  3,635.    Filed  February  18,  1902.  ] 

Bills  and  Notes. — Assignment. — Consideration, — An  answer  in  an 
action  on  a  promissory  note  by  the  indorsee  that  plaintiff  gave 
no  consideration  for  the  assignment  of  the  note  to  him  is  de- 
murrable,   p.  S61. 

Pleading. — Demurrer, — Harmless  Error. — No  error  was  committed  in 
sustaining  a  demurrer  to  certain  paragraphs  of  answer,  where  any 
evidence  admissible  thereunder  was  admissible  under  the  remain- 
ing  answers,    p.  S61. 

From  Knox  Circuit  Court ;  B.  M.  Willoughby,  Special 
Judge. 

Action  by  Alexander  D.  Hays  against  Albert  Mussel- 
man  and  others  on  a  promissory  note.  From  a  judgment 
for  plaintiff,  defendants  appeal.     Affirmed. 

T.  Van  Buskirk  and  W.  L.  Slinkard,  for  appellants. 
F.  B.  Posey,  D.  Q.  Chappell,  W.  L.  Cavens,  E.  E.  Hen- 
derson and  J.  S.  Pritchett,  for  appellee. 

RoBY,  J. — Suit  on  a  note  averred  to  have  been  made  by 
appellants  to  Belle  Musselman  and  indorsed  to  appellee  by 
her.  The  appellants  jointly  answered,  (1)  general  denial; 
(3)  want  of  consideration  and  payment,  and  (7)  that  the 
note  was  made  concerning  alimony  in  a  prospective  divorce 
proceeding  between  the  payee  and  appellant,  Albert,  and, 
"that  said  note  was  never  confirmed,  sanctioned,  or  ap- 
proved by  any  court  or  decreed  as  alimony."  Appellant, 
Amos,  filed  a  separate  answer  setting  up  the  same  facts  con- 
tained in  the  seventh  joint  answer,  and,  in  addition,  that  the 
parties  afterward  became  reconciled  and  the  payee  agreed 
to  surrender  the  note,  but  fraudulently  pretended  that  she 
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liad  lost  it ;  that  afterward  a  divorce  was  obtained ;  that  he 
signed  the  note  as  surety  only ;  that  the  payee  represented 
to  him  several  times  after  the  reconciliation  between  her 
and  her  husband  that  the  note  was  lost. 

The  second  paragraph  of  joint  answer  averred  that  the 
appellee  gave  no  consideration  for  the  assignment  of  the 
note  to  him.  A  demurrer  was  rightly  sustained  thereto. 
Weaver  v.  Zollman^  5  Ind.  App.  485. 

Demurrers  were  sustained  to  the  fourth  and  sixth  para- 
graphs of  joint  answer.  There  was  no  error  in  this,  any 
evidence  admissible  thereunder  being  also  admissible  under 
the  remaining  answers.  Ilelmes  v.  State  ex  reZ.,  19  Ind. 
App.  360;  Lamed  v.  Maloney,  19  Ind.  App.  199. 

The  court  made  a  special  finding  of  facts  which  show 
that  the  note  in  suit  was  executed  November  13,  1894,  and 
assigned  to  appellee  January  4,  1896 ;  that  it  was  payable 
twelve  months  after  its  date,  and  was  for  $200,  with  six 
per  cent,  interest  and  attorney's  fees;  that  on  November 
19,  1895,  $25  was  paid  thereon  and  that  the  residue  is  due 
and  unpaid;  that  at  the  time  of  its  execution,  the  payee, 
and  Albert  Musselman  were  husband  and  wife;  that  said 
Albert  was  the  owner  of  real  estate  of  the  value  of  $900, 
which  he  was  selling  to  appellant  Amos,  his  brother,  and  in 
order  to  procure  said  Belle  Musselman  to  join  in  the  con- 
veyance, the  note  was  executed  to  her  and  in  consideration 
thereof  she  joined  in  such  conveyance;  that  said  persons 
have  since  been  divorced;  that  there  is  due  on  the  note 
$286.55.  Upon  these  facts  the  conclusion  of  law  stated 
was  that  the  appellee  should  recover  such  sum  and  his  costs. 
The  evidence  is  in  the  record  and  supports  the  finding. 

The  merits  of  the  cause  appear  to  have  been  fairly  tried 
and  determined.     §670  Bums  1901. 

Judgment  affirmed. 
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Ohio  Valley  Coffin  Company  v.  Goble. 

[No.  8,921.    Filed  February  18,  1902.] 

Master  AND  Servant. — Personal  Injuries. — Defective  Premises, — Knowl- 
edge.— Complaint. — ^Under  the  role  requiring  a  servant  in  an  action 
for  i)er8onal  injuries  caused  by  defectiye  appliances  to  allege  in 
his  complaint,  not  only  that  he  was  free  from  fault,  but  tliat  the 
risk  was  one  not  knowingly  assumed  as  an  incident  of  the  senrioe, 
an  averment  in  a  coQiplaint  in  an  action  for  an  injury  caused  by 
a  defective  passageway  that  plaintiff  ''believed"  it  was  safe  is 
insufficient,  where  it  was  alleged  that  the  passageway  had  become 
unsafe,  and,  upon  notice  thereof  given  by  plaintiff,  defendant 
repaired  same  by  moving  a  worn  and  defective  board  from  one 
end  of  the  passageway  to  the  other  end,  the  defective  board  being 
as  plainly  visible  at  one  end  of  the  passageway  as  at  the  other. 

From  Dearborn  Circuit  Court ;  G.  E.  Downey^  Special 
Judge. 

Action  by  Martin  Goble  against  the  Ohio  Valley 
Coffin  Company  for  damages  for  personal  injuries.  From 
a  judgment  for  plaintiff,  defendant  appeals.     Reversed. 

G.  M.  Roberts,  W.  R.  Johnston,  B.  K.  Elliott,  W.  F. 
Elliott,  and  F.  L.  Littleton,  for  appellant. 

C.  W.  McMullen,  H.  D.  McMallen,  H.  R.  McMulleUy 
W.  N.  Hauck  and  M.  J,  Givan,  for  appellee. 

Wiley,  J. — Action  by  appellee,  as  plaintiff,  against  ap- 
pellant, to  recover  damages  for  a  personal  injury  which  he 
sustained  while  engaged  in  the  service  of  appellant  as  an 
employe,  which  injury,  it  was  alleged,  was  the  result  of  a]> 
pellant's  negligence.  Answer  in  denial,  jury  trial,  verdict 
and  judgment  for  appellee  in  the  sum  of  $5,000.  Appel- 
lant's demurrer  to  the  complaint  and  its  motion  for  a  new 
trial  were  overruled,  and  these  rulings  are  assigned  as 
errors. 

The  case  was  tried  on  the  second  paragraph  of  complaint^ 
and  we  will  first  consider  its  sufficiency.  The  complaint  is 
very  lengthy,  but  the  material  averments  may  be  stated  as 
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follows:  Appellant  is  a  corporation  engaged  in  manufac- 
turing coffins  and  burial  caskets.  It  owns  and  operates  a 
large  plant  at  Lawrenceburg,  Indi-ana.  Its  factory  building 
is  a  large  brick  building  abutting  Ash  street,  which  is  a 
public  street  in  said  city.  The  rear  end  of  the  building  had 
been  used  for  many  years  for  a  planing  room  and  was  so 
used  at  the  time  appellee  was  injured.  Appellant  owned  a 
tract  of  land  on  the  west  side  of  High  street  and  on  the 
south  side  of  Ash  street,  which  tract  of  land  was  used  by  it 

for  a  lumber  yard.  The  first  floor  of  tlie  factory  building  is 
about  three  feet  higher  than  the  street.     For  many  years 

appellant  had  maintained  a  passageway  leading  from  Ash 
street  into  the  factory  building.  This  passageway  was  built 
and  maintained  for  the  purpose  of  being  used  by  appellant's 
employes,  over  whicli  such  employes  had  to  carry  lumber 
from  said  lumber  yard  into  the  planing  room.  This  pas- 
sageway was  constructed  of  boards  laid  on  stringers,  which 
extended  across  the  gutter  on  Ash  street.  The  stringers  ex- 
tended across  the  gutter  on  Ash  street  next  to  the  factory 
building,  and  the  plank  boards,  which  were  two  inches  thick 
and  ten  inches  wide,  rested  at  each  end  upon  said  stringers. 
This  passageway  was  eight  feet  in  length,  and,  at  its  end 
next  to  the  building,  steps  were  constructed  leading  up  to 
the  first  floor,  where  the  planing  room  was  located.  The 
complaint  avers  that  this  passageway  from  long  use  had 
become  unsafe;  that  in  January,  1899,  appellee  complained 
to  appellant  of  the  unsafe  condition  thereof,  and  informed 
it  that  it  was  unsafe;  that  thereupon  appellant  repaired  it 
and  that  appellee  "believed  it  was  made  safe";  that  the 
board  on  the  passageway  at  the  end  next  to  the  street. was 
originally  ten  inches  wide,  two  inches  thick,  and  eight  feet 
long,  but  from  long  use  had  become  worn  and  rotten,  so 
that,  when  it  rested  on  the  stringers  at  each  end,  that  part 
of  the  board  resting  on  the  stringers  was  only  five  inches 
wide  at  each  end,  and  that  part  of  the  board  which  was  rot- 
ten and  broken  off  at  each  end  thereof  was  six  inches  long 
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Ohio  Valley  Coffin  Company  v.  Goble. 

[No.  3,921.    Filed  February  18,  1902.] 

Master  AND  Servant. — Personal  Injuries. — Defective  Premises, — Knowl' 
edge. — Complaint. — ^Under  the  rule  requiring  a  servant  in  an  action 
for  x>er8onal  injuries  caused  by  defective  appliances  to  allege  in 
his  complaint,  not  only  that  he  was  free  from  fault,  but  that  the 
risk  was  one  not  knowingly  assumed  as  an  incident  of  the  service, 
an  averment  in  a  coi&plaint  in  an  action  for  an  injury  caused  by 
a  defective  passageway  that  plaintiff  ''believed"  it  was  safe  is 
insufficient,  where  it  was  alleged  that  the  passageway  had  become 
unsafe,  and,  upon  notice  thereof  given  by  plaintiff,  defendant 
repaired  same  by  moving  a  worn  and  defective  board  from  one 
end  of  the  passageway  to  the  other  end,  the  defective  board  being 
as  plainly  visible  at  one  end  of  the  passageway  as  at  the  other. 

From  Dearborn  Circuit  Court ;  G.  E.  Downey ^  Special 
Judge. 

Action  by  Martin  Goble  against  the  Ohio  Valley 
Coffin  Company  for  damages  for  personal  injuries.  From 
a  judgment  for  plaintiflF,  defendant  appeals.     Reversed, 

G.  M.  Roberts,  W.  R.  Johnston,  B,  K,  Elliott,  W.  F. 
Elliott,  and  F,  L,  Littleton,  for  appellant. 

C.  W.  McMullen,  H.  D.  McMallen,  H,  R,  McMuUeUy 
W,  N.  Hauck  and  M,  J,  Givan,  for  appellee. 

Wiley,  J. — Action  by  appellee,  as  plaintiff,  against  ap- 
pellant, to  recover  damages  for  a  personal  injury  which  he 
sustained  while  engaged  in  the  service  of  appellant  as  an 
employe,  which  injury,  it  was  alleged,  was  the  result  of  ap- 
pellant's negligence.  Answer  in  denial,  jury  trial,  verdict 
and  judgment  for  appellee  in  the  sum  of  $5,000.  Appel- 
lant's demurrer  to  the  complaint  and  its  motion  for  a  new 
trial  were  overruled,  and  these  rulings  are  assigned  as 
errors. 

The  case  was  tried  on  the  second  paragraph  of  complaint^ 
and  we  will  first  consider  its  sufficiency.  The  complaint  is 
very  lengthy,  but  the  material  averments  may  be  stated  as 
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follows:  Appellant  is  a  corporation  engaged  in  manufac- 
turing coffins  and  burial  caskets.  It  owns  and  operates  a 
large  plant  at  Lawrenceburg,  Indi-ana.  Its  factory  building 
is  a  large  brick  building  abutting  Ash  street,  which  is  a 
public  street  in  said  city.  The  rear  end  of  the  building  had 
been  used  for  many  years  for  a  planing  room  and  was  so 
used  at  the  time  appellee  was  injured.  Appellant  owned  a 
tract  of  land  on  the  west  side  of  High  street  and  on  tho 
south  side  of  Ash  street,  which  tract  of  land  was  used  by  it 

for  a  lumber  yard.  The  first  floor  of  the  factory  building  is 
about  three  feet  higher  than  the  street     For  many  years 

appellant  had  maintained  a  passageway  leading  from  Ash 
street  into  the  factory  building.  This  passageway  was  built 
and  maintained  for  the  purpose  of  being  used  by  appellant's 
employes,  over  Avhich  such  employes  had  to  carry  lumber 
from  said  lumber  yard  into  the  planing  room.  This  pas- 
sageway was  constructed  of  boards  laid  on  stringers,  which 
extended  across  the  gutter  on  Ash  street.  The  stringers  ex- 
tended across  the  gutter  on  Ash  street  next  to  the  factory 
building,  and  the  plank  boards,  which  were  two  inches  thick 
and  ten  inches  wide,  rested  at  each  end  upon  said  stringers. 
This  passageway  was  eight  feet  in  length,  and,  at  its  end 
next  to  the  building,  steps  were  constructed  leading  up  to 
the  first  floor,  where  the  planing  room  was  located.  The 
complaint  avers  that  this  passageway  from  long  use  had 
become  imsafe;  that  in  January,  1899,  appellee  complained 
to  appellant  of  the  unsafe  condition  thereof,  and  informed 
it  that  it  was  unsafe;  that  thereupon  appellant  repaired  it 
and  that  appellee  "believed  it  was  made  safe";  that  the 
board  on  the  passageway  at  the  end  next  to  the  street. was 
originally  ten  inches  wide,  two  inches  thick,  and  eight  feet 
long,  but  from  long  use  had  become  worn  and  rotten,  so 
that,  when  it  rested  on  the  stringers  at  each  end,  that  part 
of  the  board  resting  on  the  stringers  was  only  five  inches 
wide  at  each  end,  and  that  part  of  the  board  which  was  rot- 
ten and  broken  off  at  each  end  thereof  was  six  inches  long 
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and  five  inches  wide;  that  when  appellant  repaired  the 
passageway,  it  removed  said  rotten  and  worn  board  from  the 
end  of  the  way  next  to  Ash  street,  and  placed  it  at  the  other 
end,  next  to  the  building,  within  ten  inches  of  the  first  step 
leading  to  the  first  floor,  and  negligently  failed  to  nail  said 
board  to  the  stringers  or  otherwise  secure  it  so  as  to  prevent 
it  from  tipping  up  or  turning  over  when  pressure  was  made 
on  the  side  where  the  parts  were  broken  and  rotten.     Tho 
complaint  does  not  aver  the  exact  date  when  appellee  noti- 
fied appellant  that  the  passageway  was  unsafe,  nor  the 
exact  date  when  the  same  was  repaired,  but  it  was  in  Janu- 
ary, 1899.    It  is  averred  that  for  more  than  five  vears  iia- 
mediately  preceding  the  injury  appellee  had  been  in  ap- 
pellant's employment,  and  that  a  part  of  his  duty  was  to 
carry  lumber  from  the  lumber  yard  across  this  passageway 
into  the  factory.    It  is  shown  that  he  was  injured  February 
23,  1899.    After  setting  out  with  particularity  the  condition 
of  the  passageway  both  before  and  after  its  repair,  the  com- 
plaint avers  that  appellee  did  not  know  until  after  he  was 
injured  that  the  rotten  and  worn  board  above  described 
had  been  moved  and  placed  in  another  part  of  the  said  pas- 
sageway ;  that  tlie  stringers  did  not  furnish  a  solid  place  on 
which  the  ends  of  the  board  could  rest;  that  appellant  knew 
that  the  passageway  was  unsafe ;  that  the  appellee  "in  the 
use  of  said  passageway  used  due  care  and  caution;  that. he 
believed,  from  the  appearance  of  said  passageway  as  it  was 
repaired  as  aforesaid,  and  from  the  fact  that  it  was  repaired, 
and  from  the  fact  that  it  had  been  repaired,  that  it  was  safe, 
and  that  he  could  use  the  same  without  danger";  that  while 
engaged  in  carrying  lumber  over  said  passageway  on  the 
23rd  of  February,  1890,  he  was  injured  by  the  said  board  of 
said  passageway  turning  up  and  causing  him  to  fall  under 
a  heavy  plank  which  he  was  carrying;  "that  in  passing  over 
said  defective  way,  carrying  said  lumber,  he  exercised  dne 
care  and  caution  and  took  all  precaution  possible  to  take  in 
his  performance  of  said  labor,  believing  that  by  so  doing  the 
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platform  was  sufficiently  strong  to  enable  him  to  pass  over 
the  same  safely;"  that  the  turning  of  said  board  caused  him 
to  fall  and  receive  the  injuries  for  which  he  sues;  that  "at 
the  time  he  was  injured,  as  alleged,  he  was  exercising  due 
care  and  discretion  in  passing  over  and  upon  said  way,  and 
could  not  and  did  not  appreciate  any  immediate  danger  in 
passing  thereon." 

"It  is  a  rule  of  universal  acceptance  by  the  courts  of  this 
country  that  an  employe  assumes  all  the  ordinary  dangers 
of  his  employment,  which  are  known  to  him,  or  which  by 
the  exercise  of  ordinary  diligence  could  have  been  known 
to  him."  Pennsylvania  Co.  v.  Ebaughy  152  Ind.  531;  Chi- 
corffOy  etc.y  R.  Co.  V.  Glover,  154  Ind.  584,  and  authorities 
there  cited. 

In  a  case  of  this  character  it  is  incumbent  upon  the  plain- 
tiff to  show  by  the  allegations  of  his  complaint,  not  only  that 
he  was  free  from  fault,  but  the  risk  was  one  not  knowingly 
assumed  as  an  incident  of  the  service.  If  in  this  case  ap- 
pellee had  knowledge  or  notice,  either  actual  or  implied,  of 
the  defective  and  dangerous  way  over  which  he  had  to  pass 
in  the  discharge  of  his  duty  to  appellant,  and  with  such 
knowledge  voluntarily  proceeded  to  use  the  way,  then 'these 
conditions  became  a  risk  wliich  he  volnntarilv  assumed.  It 
follows  that,  in  order  to  establish  a  breach  of  duty  creating 
a  cause  of  action  against  appellant,  it  w^as  necessary  to  allege 
that  appellee  had  no  knowledge  of  or  notice  of  the  defective 
way  that  caused  his  injury.  See,  Cleveland,  etc,  R.  Co.  v. 
Parker,  154  Ind.  153,  and  authorities  there  cited.  ' 

A  master  is  required  to  exercise  reasonable  care  to  pro- 
vide reasonably  eafe  working  places,  appliances,  and  ma- 
chinery for  his  servants;  but  in  suits  by  the  servant  against 
the  master  for  his  negligent  failure  to  furnish  a  safe  place 
in  which  to  work,  or  safe  appliances  or  machinery  with 
which  to  w^ork,  the  law  must  now  be  regarded  as  settled 
that  knowledge  on  the  part  of  the  servant  is  an  independent 
element  of  liability,  not  included  in  the  general  averment  of 
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negligence  or  want  of  negligence.  In  such  case,  where  a 
recovery  is  sought  for  the  master's  neglect  of  his  duty  with 
reference  to  a  safe  place  to  work,  etc.,  knowledge  of  the  de- 
fect by  the  master,  and  want  of  knowledge  by  the  senrant^ 
must  be  affirmatively  shown  by  the  complaint  New  Ken- 
tucky Coal  Co.  V.  Albaniy  12  Ind.  App.  497. 

The  servant's  knowledge  or  want  of  knowledge  must  be 
specially  alleged,  because  upon  this  depends  whether  or 
not  he  is  to  be  held  to  have  assumed  the  risk  of  the  defect; 
assumption  of  the  risk  and  contributor}^  negligence  being 
separate  and  independent  factors.  Netv  Kentucky  Coal  Co. 
v.  Allan i,  supra. 

The  rule  is  that  what  the  employer  specially  engages  is 
that  he  will  not  expose  the  employe  to  danger  which  is  not 
obvious,  or  of  which  the  latter  has  no  knowledge  or  ade- 
quate apprehension,  and  which  is  not  reasonably  and  fairly 
incident  to  and  within  the  ordinarv  risks  of  the  service 
which  he  engaged  to  perform.  Guedelhofer  v.  Emstingy 
23  Ind.  App.  188;  Jenney  Electric,  etc,  Co.  v.  Murphy,  115 
Ind.  566. 

It  necessarily  follows  from  these  authorities  that  if  the 
employe  has  knowledge,  or  might  have  had  knowledge  by 
the  exercise  of  ordinary  care,  of  the  unsafe  place  where  he 
is  working,  or  of  the  dangerous  or  imsafe  condition  of  ma- 
chinery or  appliances  with  which  he  is  working,  and  con- 
tinues in  the  service  of  the  master,  in  the  absence  of  a 
promise  to  repair  or  make  safe,  then  the  sen'-ant  assumes 
the  risk  incident  to  such  conditions  as  well  as  the  risk 
of  any  hazardous  employment.  Under  the  rules  so  firmly 
established,  the  complaint  before  us  must  be  held  bad  if  it 
fails  to  aver  that  appellee  did  not  have  knowledge  of  the  un- 
^wie  condition  of  the  passageway  over  which  he  was  re- 
quired to  pass  in  the  discharge  of  his  duties. 

It  is  clear  that  there  is  no  direct  averment  of  want  of 
knowledge.  The  extremest  limit  to  which  the  complaint 
goes  is  to  aver  that,  after  the  appellant  had  lepaired  the 
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way,  appellee  "believed"  it  was  safe.  If  we  can  say  that 
llie  word  "believe"  is  equivalent  to  an  averment  that  appel- 
lee was  without  knowledge  of  the  defect,  either  actual  or 
constructive,  then  the  complaint  in  this  respect  must  be 
held  to  be  sufficient. 

The  meaning  of  the  words  "believe"  and  ^Tinowledge", 
as  defined  by  lexicographers  ^\lll  show  that  there  is  a  dis- 
tinct and  well  defined  difference  between  them.  "Believe": 
^To  exercise  trust  or  confidence". — Webster.  "To  exer- 
cise belief  in;  to  be  persuaded  upon  evidence,  arguments, 
and  deductions,  or  by  other  circumstances  other  than  per- 
sonal knowledge". — Century  Diet.  "Knowledge":  "The 
act  or  state  of  knowing;  clear  perception  of  fact;  that  which 
is  or  may  be  known". — Webster.  "Acquainted  with  things 
ascertained  or  ascertainable;  specific  information". — Cen- 
tury Diet.  We  do  not  think  it  is  necessarj''  for  us  to  at- 
tempt to  enlarge  upon  the  meaning  of  these  words  as  above 
defined. 

The  Supreme  Court  of  the  United  States  in  the  case  of 
Iron  Silver  Mining  Co.  v.  Reynolds,  124  U.  S.  374,  8  Sup. 
Ct.  598,  31  L.  Ed.  466,  said:  "Between  mere  belief  and 
knowledge  there  is  a  wide  difference".  This  expression  of 
ilr.  Justice  Field,  was  used  in  criticising  and  holding  er- 
roneous an  instruction  of  the  United  States  Circuit  Court 
for  the  district  of  Colorado,  in  which  the  words  "belief" 
and  "  knowledge"  were  used  interchangeably  as  convoying 
the  same  meaning,  and  it  was  said:  "The  court  could  not 
make  them  synonymous  by  its  charge". 

The  most  liberal  construction  which  can  be  given  this 
pleading,  under  the  allegations  as  to  appellee's  belief  or 
knowledge,  i3  that  appellee  believed  that  if  he  took  all  the 
caution  possible  the  platform  or  passageway  was  sufficiently 
strong  to  pass  over  the  same  safely.  This  language  neces- 
sarily implies  the  antithesis  of  the  proposition  that  if  he 
(lid  not  use  all  possible  care  and  caution  he  could  not  pass 
over  it  in  safety,  and  implies  that  its  condition,  as  known  to 
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him,  was  such  as  to  require  extraordinary  care  and  caution. 
This  condition,  as  it  must  have  been  known  to  him,  was  a 
warning  of  possible  danger. 

Appellee's  complaint  is  strongly  against  him  on  the  ques- 
tion of  knowledge.  He  avers  that  in  January  he  notified 
appellant  of  the  dangerous  condition  of  the  way;  that  the 
board  on  the  walk  next  to  the  street  had,  from  long  iise^ 
become  worn  and  rotten;  that  said  board  was  originally  ten. 
inches  wide;  that  at  each  end,  by  decay,  etc.,  it  had  become 
only  five  inches  wide,  and  that  the  decayed  and  missing  jpait 
of  the  board  w^as  on  the  same  side  at  both  ends,  and  that 
when  appellant  repaired  the  way  this  defective  board  had 
been  taken  from  the  end  of  the  way  next  to  the  street  and 
placed  at  the  other  end  next  to  the  building,  and  within. 
ten  inches  of  the  steps. 

The  complaint  does  not  state  when  the  repairs  were 
made,  but  it  is  fair  to  assume  that  they  were  made  upon  re- 
ceiving notice  of  the  defective  condition  of  tlie  platform. 
This  was  in  January,  and  appellant's  injury  occurred  Feb- 
ruary 23rd,  following.  He  had  been  in  the  constant  employ- 
ment of  appellant  for  over  five  years,  and  was  passing  over 
this  passageway  daily.  Eemoving  the  defective  board  from 
one  end  of  the  platform  to  the  other  could  not  make  the 
defect  less  apparent.  The  defective  board,  to  the  ordinary- 
observer,  was  as  plainly  visible  at  one  end  of  the  passageway 
as  at  the  other.  A  man  with  ordinary  vision,  with  due  re- 
gard for  his  safety,  is  required  to  use  his  sight  as  to  where 
he  is  going  and  the  character  of  the  way  over  which  he 
passes.  The  defect  in  the  passageway  over  which  appellee 
was  required  to  pass  daily  in  the  discharge  of  his  duties  to 
his  master  was  open  and  obvious,  and  appellee  was  charge- 
able with  a  knowledge  of  its  condition.  This  being  true, 
and  his  failure  to  aver  a  want  of  knowledge,  he  is  charge- 
able with  the  assumption  of  the  obvious  risks  incident  to  the 
character  of  the  service  in  which  he  was  engaged.  The 
conclusion  is  irresistible  that  the  complaint  is  insufficient- 
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This  makes  it  unnecessary  to  examine  and  decide  questions 
presented  by  overruling  the  motion  for  a  new  trial. 

Judgment  reversed,  and  the  court  below  directed  to  sus- 
tain the  demurrer  to  the  complain! 


Marley  et  al.  v.  National  Building,  Loan  and 

Savings  Association  No.  2. 

[No.  8,720.    Piled  Pebmary  18,  1902.] 

Plbadd^o. — Exhibits, — Suit  to  Cancel  Mortgage. — ^In  a  snit  against  a 
building  and  loan  association  to  cancel  a  bond  and  mortgage  it 
is  not  necessary  to  make  the  bond  and  mortgage  a  iMtrt  of  the 
complaint  nor  to  file  them  as  exhibits,    p.  S70. 

Same. — Improper  Exhibit. — ^Wliere  an  exhibit  is  not  properly  a  part 
of  a  pleading  it  cannot  be  considered  to  aid  or  overthrow  the 
pleading,    p.  S70. 

Sajce. — Fraud, — Building  and  Loan  Associations, — Suit  to  Cancel  Mort- 
gage,— A  complaint  against  a  building  and  loan  association  to 
cancel  a  bond  and  mortgage  on  the  gronnd  that  plaintiffs  were 
induced  to  contract  a  loan  with  defendant  and  execute  a  bond 
and  mortgage  therefor  upon  certain  rexnresentations  made  by  de- 
fendant, not  embraced  in  the  bond  and  mortgage,  which  repre- 
sentations  plaintiffs  had  complied  with,  is  insufficient,  where  it 
is  not  shown  that  there  was  fraud  or  mistake  in  the  execution  of 
the  bond  and  mortgage,    pp.  S70,  371. 

From  Grant  Circuit  Court ;  J.  L.  Cuiter^  Judge. 

"Suit  by  Charlotte  Marley  and  others  against  the  Na- 
tional Building,  Loan  and  Savings  Association  No.  2  to 
cancel  a  bond  and  mortgage.  From  a  judgment  for  de* 
fendant,  plaintiffs  appeal.    Affirmed. 

A.  E.  Steele  and  J".  A.  Kersey^  for  appellants. 
A.  T.   Wright,   W.  N.  Harding  and  A.  R.  Hovey^  for 
appellee. 

Robinson,  P.  J. — Appellants'  complaint  in  two  para- 
graphs seeks  the  cancelation  of  a  bond  and  mortgage.  A 
demurrer  was  sustained  to  each  paragraph,  and  these  rulings 
are  assigned  as  error. 

Vol.  28—24 
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In  a  suit  to  cancel  a  bond  and  mortgage  it  is  not  neces- 
sary to  make  them  part  of  the  complaint  or  file  them  as  ex- 
hibits. Johnson  v.  Moore,  112  Ind.  91.  And  where  an  ex- 
hibit is  not  a  part  of  a  pleading,  it  can  not  be  considered  in 
aid  of  it.  Plunkeit  v.  Black,  117  Ind.  14;  Hight  v.  Taylor ^ 
97  Ind.  392;  Black  v.  Richards,  95  Ind.  184.  Nor  do  we 
know  of  any  authority  permitting  such  an  exhibit  to  be 
considered  to  overthrow  the  pleading.  The  mortgage  is 
simply  filed  as  an  exhibit,  "a  copy  thereof  is  herewith  filed, 
and  marked  exhibit  A."  As  the  action  is  not  founded  upon 
the  mortgage,  the  filing  of  it  does  not  make  it  a  part  of  the 
pleading.  As  it  is  no  part  of  the  pleading,  it  is  not  a  proper 
exhibit  for  any  purpose,  and  the  sufficiency  or  insufficiency 
of  the  pleading  must  be  determined  without  reference  to  it 
See,  Fitch  v.  Byall,  149  Ind.  554;  Oum-Elastic,  etc.,  Co.  y 
Mexico  Pub.  Co.,  140  Ind.  158,  30  L.  E.  A.  700;  ConweU 
V.  Conwell,  100  Ind.  437;  Price  v.  Bayless,  131  Ind.  437; 
Liggett  v.  Lozier,  133  Ind.  451. 

As  we  can  not  consider  the  exhibit  in  aid  of  the  com- 
plaint, some  of  its  averments  are  insufficient  as  averments 
of  fact,  and  lend  no  aid  to  the  pleading..  Construing  the 
pleading  without  reference  to  the  exhibit,  its  evident  theory 
is  that  appellants  were  induced  to  contract  a  loan  with  ap- 
pellee, and  to  execute  a  bond  and  mortgage  therefor  upon 
representations  made  by  appellee.  If  these  representations 
had  been  true,  and  had  been  made  the  terms  and  conditions 
of  the  bond  and  mortgage,  appellants  would  have  had  no 
cause  to  complain.  But  they  seek  now  to  have  the  bond 
and  mortgage  canceled,  not  because  their  terms  have  been 
complied  with,  but  because  appellants  have  complied  with 
an  agreement  based  upon  these  representations.  They  ad- 
mit the  execution  of  the  bond  and  mortgage,  and  seek  their 
cancelation  on  the  ground  that  they  have  complied  with  cer- 
tain terms  and  conditions  which  were  represented  to  be,  but 
which  are  not,  the  terms  and  conditions  of  the  instruments 
themselves.     If  the  bond  and  mortgage  differ  from  these 
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representations,  to  plaintiffs'  injury,  and  would  not  have 
been  executed  except  for  such  representations,  they  must 
have  heen  executed  through  some  mistake  or  fraud.  Upon 
no  other  grounds  can  they  v^ry  or  take  from  or  modify  the 
written  contracts  which  they  admittedly  executed  by  proof 
of  any  prior  or  contemporaneous  parol  agreement.  See, 
Smith  V.  McClaifiy  146  Ind.  77^  Oiler  v.  Gard,  23  Ind.  212 ; 
Ice  V.  Ballf  102  Ind.  42.  It  is  not  claimed  there  was  any 
mistake.  Xor  is  it  claimed,  nor  can  it  be  claimed,  that  the 
pleading  avers  facts  necessary  to  show  fraud.  As  we  con- 
strue the  pleading  it  could  have  no  theory  but  that  of  fraud, 
and  upon  that  theory  it  is  insufficient.  Langsdale  v.  OirtoUy 
51  Ind.  99;  Furnas  v.  Friday j  102  Ind.  129;  Lewarh  v. 
Carter,  117  Ind.  206,  3  L.  E.  A.  440,  10  Am.  St.  40 ;  Kirh- 
patri<:i'  v.  Reeves^  121  Ind.  280. 
Judgment  affirmed. 


Miller  v.  White  et  al. 

[No.  8,904.     Filed  Febmary  18,  1902.  ] 

Trial. — Conrhtsions  of  Law. — Exceptionff. — ^An  exception  to  the  concln- 
sions  of  law  admits  that  the  facts  have  been  folly  and  correctly 
fonnd.    ;;.  S72. 

Boundaries. — Appeal  from  Stm^ey. — Tlie  only  power  given  the  trial 
court  in  an  appeal  from  a  survey  under  §  8030  Bums  1901  was  to 
order  a  re-snrvey.     (But  see  §  8080a  Bums  1901. )    p.  37S. 

Saice. — Survey  Prima  Facie  EHdence. — ^An  official  survey  is  prima  fade 
evidence  in  favor  of  the  comers  so  established,  and  the  lines  so 
run,  and  nothing  more.    pp.  37^-374. 

From  Montgomery  Circuit  Court ;  Jere  West^  Judge. 

Action  between  Elizabeth  Miller  and  George  W. 
White  and  others  on  appeal  from  a  survey.  From  a 
judgment  confirming  the  survey,  Elizabeth  Miller  ap- 
peals.   Affirmed. 

G.  W.  Paidy  for  appellant. 

B.  Crane  and  A,  JB.  Anderson^  for  appellees. 
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Henley,  J. — The  judgment  from  which  this  appeal  was 
taken  was  rendered  in  the  Montgomery  Circuit  Court  upon 
an  appeal  from  a  survey  made  by  Harvey  Wynkoop,  county 
surveyor  of  Montgomery  county.  The  trial  court  made  a 
special  finding  of  facts  and  stated  its  conclusions  of  law 
thereon. 

The  error  assigned  by  appellant  is  that  the  court  erred 
in  its  conclusions  of  law.  Appellees,  Denms  B.  and  John  L 
Simerson,  have  assigned  as  cross-errors  that  the  trial  court 
erred  in  its  second,  fifth,  and  sixth  conclusions  of  law.  An 
exception  to  the  conclusions  of  law  admits  that  the  facte 
have  been  fully  and  correctly  found.  Blair  v.  Curry,  150 
Ind.  99,  and  cases  cited. 

The  only  question  properly  before  the  trial  court  under 
the  issue  was  whether  or  not  the  survey  made  by  Wynkoop 
was  correct.  In  case  the  survey  was  found  to  be  wrong, 
the  only  power  given  the  trial  court  under  the  statute 
(§8030  Burns  1901)  was  to  order  a  re-survey  and  appoint  a 
person  to  make  it.    Cleveland  v.  Obenchain,  89  Ind.  274. 

The  record  does  not  show  that  any  issue  other  than  the 
correctness  of  the  Wynkoop  survey  was  tendered.  We 
must  treat  a  large  part  of  the  special  finding  as  immaterial 
and  beyond  the  issues  presented  by  an  appeal  from  a  sur- 
vey under  the  statute.  The  court  found  that  the  comers 
of  section  five,  in  which  the  land  in  controversy  is  situate 
as  established  by  the  survey  of  Wynkoop,  were  the  true 
corners,  and  that  the  lines  nm  by  him  are  the  true  subdi- 
visional  lines  of  said  section,  and  that  said  survey  as  to  the 
corners  and  lines  subdividing  said  section  are  true  and  cor- 
rect. The  judgment  of  the  trial  court  was  that  the  survey 
made  by  the  said  Wynkoop  be  confirmed.  Now  this  contro- 
versy is  between  Elizabeth  Miller  and  Dennis  B.  and  John 
L.  Simerson.  The  following  plat,  representing  the  south- 
west quarter  of  section  five,  will  show  more  clearly  the 
nature  of  it. 
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Elizabeth  jililler  owns  the  south  half,  and  the  Siraersons 
own  the  north  half  of  the  southwest  quarter  of  section  five. 
The  line  dividing  the  south  half  from  the  north  half  of 
said  quarter  was  properly  run,  and  the  corners  of  said  quar- 
ter and  half  quarters  were  correctly  established.    The  con- 
troversy is  not  that  the  surveyor  has  improperly  and  incor- 
rectly run  the  half  quarter  line,  dividing  said  southwest 
quarter,  east  and  west,  but  that  a  certain  fence  placed  on 
what  the  owners  supposed  was  the  division  line  was  the 
recognized  dividing  line  between  the  holdings  of  these  liti- 
gants.    It  may  be  that  the  fence  is  the  appellant^s  line  of 
property,  but  that  does  not  affect  the  correctness  of  the  sur- 
vey.   If  the  fence  is  the  correct  property  line,  it  is  not  made 
so,  either  on  account  of  or  by  the  absence  of  the  survey, 
but  by  prescription  or  agreement.     The  survey  could  not 
make  or  lose  appellant  any  land.     It  is  only  a  species  of 
evidence  useful  in  an  action  to  determine  title.    In  Spacy  v. 
Evans,  152  Ind.  431,  the  Supreme  Court,  by  Dowling,  J., 
said:    "The  owner  of  land  who  causes  a  survey  to  be  made 
agreeably  to  the  provisions  of  the  statute,  or  who  consents 
to  a  survey,  loses  none  of  his  rights  by  such  proceeding  or 
consent.    The  fact  that  he  has  caused  a  survey  to  be  made, 
or  has  consented  to  one,  does  not  estop  him  from  claiming 
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title  to  his  land  notwithstanding  such  survey  remains  unap- 
pealed  from.  By  such  survey  he  is  deprived  of  no  right 
of  action  or  defense  arising  from  possession,  or  any  other 
source  of  title.  An  official  survey  is,  as  the  statute  declares, 
prima  facie  evidence  in  favor  of  the  corners  so  established, 
and  the  lines  so  run,  and  nothing  more.  Its  legal  effect  is 
merely  to  furnish  one  species  of  evidence  which  may  or  may 
not  be  material,  in  the  determination  of  a  question  of  title, 
and  which  m^  be  entirely  controlled  and  overcome  by  evi- 
dence of  another  kind,  such  as  proof  of  adverse  possession 
under  claim  of  title  for  twenty  years,  a  valid  agreement 
with  the  adjoining  owner  for  a  different  line,  and  the  like.'' 

The  record  shows  that  the  only  judgment  rendered  by  the 
court  was  that  the  Wynkoop  survey  was  correct,  and  in  this 
there  was  no  error;  there  is  no  error  for  which  the  judg- 
ment will  be  reversed. 

Judgment  affirmed. 


Benninghoff  et  al.  ?\  Evangelical  Asso- 
ciation Church. 

[No.  3,902.    Filed  November  20,  1901.     Rehearing  denied  Jannaiy 
14,  1902.    Transfer  denied  February  18,  1902.] 

Wills. — Descent  and  Dutrihtdion.—Wiiere  real  estate  is  given  abso- 
Intely  to  one  person  with  a  gift  over  to  another  of  such  portioa 
as  may  remain  undisposed  of  by  the  first  taker  on  liis  death, 
without  issue,  the  gift  over  is  void,  and  the  fee  simple  title  vesta 
in  the  first  taker. 

From  DeKalb  Circuit  Court ;  C.  W.  Watkins,  Special 
Judge. 

Suit  by  David  Benninghoff  and  others  against  the 
Evangelical  Association  Church  of  Cleveland,  Ohio,  to 
quiet  title.  From  a  judgment  for  defendant,  plaintiffe 
appeal.    Reversed. 

J.  W,  Baxter,  C,  M.  Brown  and  Griffin  ^  SimmonSy  for 
appellants. 

P.  V.  Hojfmai},  for  appellee. 
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Henley,  J. — The  appellants,  twenty-one  in  number,  be- 
gan this  action  against  appellee  to  quiet  title  to  certain  real 
estate  in  De  Kalb  county.  Appellee  answered  by  general 
denial.  There  was  a  trial,  finding  and  judgment  in  favor  of 
appellee.  Upon  the  trial,  it  was  agreed  that  the  following 
facts  should  constitute  all  of  the  e^ddence:  "That  on  the 
—  day  of  September,  1895,  Xathan  BenninghofF  died  in 
DeKalb  county  and  State  of  Indiana,  leaving  in  full  force 
his  last  will  and  testament,  in  the  words  and  figures  fol- 
lowing, to  wit:  'In  the  name  of  the  Benevolent  Father  of 
all,  I,  Nathan  Benninghoff,  of  Concord  township,  DeKalb 
county.  State  of  Indiana,  do  make  and  publish  this,  my  last 
will  and  testament.  Item  Fii-st.  It  is  my  mil  that  all  my 
just  debts  and  charges  be  paid  as  soon  after  my  death  as 
practicable.  Item  Second.  I  will  and  bequeath  to  my 
daughter,  Amanda  Benninghoff,  all  my  estate,  remaining 
after  payment  of  debts  and  charges  above  mentioned,  both 
personal  and  real  and  mixed  of  every  description  whatso- 
ever, absolutely  to  use  and  dispose  of  as  may  seem  to  her 
best,  provided,  however,  if  my  said  daughter,  Amanda, 
shall  die  without  issue  then  the  remainder  of  my  estate,  if 
there  be  any,  shall  descend  to  the  Evangelical  Association 
Church  of  Cleveland,  State  of  Ohio,  but  in  case  my  said 
daughter  marries  and  has  heirs  to  inherit  the  remainder,  if 
any,  said  estate  shall  descend  to  her  heirs,  anything  herein 
to  the  contrary  notwithstanding.  Item  Third.  I  hereby 
name  and  appoint  my  daughter,  Amanda  Benninghoff,  ex- 
ecutor of  this  my  last  ^vill  and  testament.  In  witness 
whereof  I  have  hereunto  set  my  hand  and  seal  this  twenty- 
eighth  day  of  September,  1893.  N'athan  Benninghoff.* 
The  said  will  was  duly  executed  and  duly  admitted  to  pro- 
bate in  the  clerk's  office  of  DeKalb  county,  in  the  State  of 
Indiana,  on  the  23rd  day  of  September,  1895,  as  provided 
by  law,  said  testator  being  at  the  time  of  his  death  a  resident 
of  said  county  of  DeKalb  and  State  of  Indiana,  and  the 
owner  in  fee  simple  of  the  real  estate  described  in  plaintiffs* 
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complaint  herein,  to  wit:     The  west  half  of  the  northeast 
quarter,    and    the    north    half    of    the    northeast    quar- 
ter   of    the    northeast    quarter    of    section    thirty-fire 
township    thirty-three    north,    range   fourteen   east,    con- 
taining   one    hundred    acres    of    land,    said    land    being 
in  DeKalb  county,  in  the  State  of  Indiana,  which  constituted 
all  the  real  estate  which  he  owned  at  said  time;  that  he  left 
personal  property  sufficient  to  pay  and  discharge  all  the 
debts  and  liabilities  of  his  estate;  that  said  estate  of  said 
Xathan  Benninghoff  was  duly  administered  by  the  DeKalb 
Circuit  Court  under  said  will,  and  the  surplus  of  personal 
property  after  paying  all  the  debts  of  said  estate  paid  over 
to  George  L.  Lanning  as  administrator  of  the  estate  of  said 
Amanda  Benninghoff,  deceased,  she  having  died  about  one 
week  after  her  said  father,  intestate,  unmarried  and  without 
any  issue;  that  said  George  L.  Lanning,  as  the  administra- 
tor of  said  Amanda  Benninghoff,  duly  administered  said 
personal  estate  in  the  DeKalb  Circuit  Court,  and  fully  set- 
tled and  paid  all  the  debts  of  said  decedent,  Amanda  Ben- 
ninghoff, and  distributed  the  balance  of  the  personal  estate 
to  the  plaintiffs  herein,  to  wit:     David  Benninghoff,  Eliza 
Sickenger,  Mary  Benninghoff,  Daniel  Benninghoff,  Mary 
Mann,  Daniel  Dickerhoff,  Georgia  Dickerhoff, William  Ben- 
ninghoff, Mary  Ann  Sowers,  David  F.  Benninghoff,  Solon 
Lorrah,  Joseph  Rex,  Solomon  Rex,  Mary  Banghain,  John 
Bonninghoff,    William   Dickerhoff  and   Elizabeth    Dicker- 
hoff, as  the  heirs  of  said  Amanda  Benninghoff;  that  the  said 
plaintiffs  now  claim  to  be  the  owners  in  fee  simple,  as  tenants 
in  common,  and  as  the  next  heirs  of  the  said  Amanda  Ben- 
ninghoff, deceased,  and  as  such  heirs  are  entitled  to  the  own- 
ership of  said  lands  unless  the  said  defendant,  the  Evan- 
gelical Association  Church  of  Cleveland,  Ohio,  is  entitled 
to  hold  the  said  real  estate  under  ajid  bv  virtue  of  said  will 
of  Xathan  Benninghoff;  and  that  said  defendant  claims 
title  to  said  real  estate  in  no  other  or  different  wav  than 
by  virtue  of  the  devise  made  in  said  will;  and  that  the  only 
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question  for  consideration  in  this  case  is  a  proper  construc- 
tion of  said  will  of  Nathan  Benninghoff,  deceased,  in  con- 
nection with  the  facts  and  circumstances  as  herein  sub- 
mitted; it  being  further  agreed  that  said  Amanda  Benning- 
hoff  ^nd  said  Nathan  Benninghoff  were  members  of  said 
Evangelical  Association  Church  of  Cleveland,  Ohio."    Ap- 

r 

pellants  filed  their  motion  for  a  new  trial,  assigning  as 
cause,  (1)  the  finding  of  the  court  is  not  sustained  by  suffi- 
cient evidence;  (2)  that  the  finding  of  the -court  is  contrary 
to  law.  This  motion  the  court  overruled,  and  this  ruling  is 
assigned  as  error. 

The  decision  of  this  case  involves  the  construction  of  the 
will  of  Nathan  Benninghoff.  If  imder  this  will  Amanda 
Benninghoff  acquired  a  fee  simple  title  to  the  land  in  ques- 
tion, then  appellants,  as  her  heirs  at  law,  are  the  owners  of 
tlie  land,  and  the  judgment  of  the  trial  court  must  be  re- 
versed. Upon  the  other  hand,  if  Amanda  Benninghoff  took 
only  a  life  estate,  under  the  will,  then  appellee  at  her  death 
became  the  rightful  owner  of  the  land,  and  the  judgment  of 
the  trial  court  must  be  aflfirmed. 

The  rule  of  law  applicable  to  the  construction  of  wills 
with  regard  to  the  testator's  intention  needs  no  elaboration 
or  restatement  here.  In  the  recent  cases  in  this  and  the 
Supreme  Court,  its  force  and  extent  have  been  defined. 
Hammond  v.  Croxton^  (Ind.  App.)  61  N.  E.  596;  Muhane 
V.  Eude,  146  Ind.  476.  The  language  of  the  will  in  ques- 
tion brings  it  squarely  within  the  operation  of  the  rule  of 
law  announced  in  Mulvane  v.  Rude,  supra,  and  Hammond 
V.  Croxton,  supra.  The  Supreme  Court  in  the  first  case 
cited  said;  '^^hen  real  estate  is  given  absolutely  to  one 
person  with  a  gift  over  to  another  of  such  portion  as  may 
remain  imdisposed  of  by  the  first  taker  on  his  death,  the 
gift  over  is  void  as  repugnant  to  the  absolute  property  first 
given;  and  it  is  also  established  law  that  where  an  estate  is 
given  to  a  person  generally  or  indefinitely  with  a  power  of 
disposition,  it  carries  a  fee,  and  any  limitation  over  is  void 
for  repugnancy." 


378         APPELLATE  COURT  OF  INDIANA, 

Stewart  r.  Stewart. 

A5>  is  stated  in  some  of  the  cases,  the  testator  having  dis- 
posed of  the  entire  estate  in  the  first  instance,  there  is  noth- 
ing left  to  be  disposed  of  afterward.  A  fee  simple  title 
-carries  with  it  the  power  of  disposition.  Our  Supreme 
Court  have  further  said  that,  "The  only  exception  to  this 
rule  is  where  the  testator  gives  to  the  first  taker  an  estate 
for  life  only,  by  certain  and  express  terms,  and  annexes  to 
it  the  power  of  disposition.  In  that  particular  and  special 
-case  the  devisee  for  life  will  not  take  an  estate  in  fee,  not- 
withstanding the  naked  gift  of  a  power* of  disposition." 
Mulvane  v.  Rude,  supra,  and  cases  cited. 

It  is  clear  that  the  will  here  }n  question  did  not  attempt 
to  give  to  Amanda  Benninghoff  an  estate  for  life  'T^y  cer- 
tain and  express  terms."  It  therefore  does  not  fall  within 
the  exception;  and  it  follows  that  under  the  well  established 
rule  she  took  a  fee  simple  title,  and  the  property  at  her 
<leath  descended  to  her  heirs.  This  conclusion  results  in  a 
reversal  of  the  judgment. 

The  judgment  is  reversed,  with  instructions  to  the  trial 
eourt  to  sustain  appellants'  motion  for  a  new  trial. 


Stewart  v.  Stewart. 

[No.  4,028.    Filed  February  19,  1902.] 

Divorce. — Allmrance, — New  Trial, — Appeal  and  Error. — The  granting 
of  an  allowance  to  tlie  wife  nnder  $  1054  Bums  1901  in  a  suit  for 
divorce  is  not  a  cause  for  a  new  trial,  but  is  the  subject  of  an 
independent  assignment  of  error  on  appeal,    p,  S79, 

New  Trial.  — Appeal  and  Error.— The  ruling  of  the  court  on  a  question 
affecting  its  jurisdiction  is  not  a  cause  for  a  new  trial,    p.  380. 

'DivoncTi.—AffidaHt  as  to  Residerure.—C&mplaint. — A  complaint  for 
divorce  prox)erly  sworn  to,  containing  also  the  matter  required  by 
^  1043  Burns  1901  in  an  affidavit  as  to  the  residence  of  the  plain- 
tiff may  serve  the  purpose  of  a  complaint  and  the  required  affidavit 
as  to  residence,    pp,  380-^82. 

Same. — AUoxoance  to  Wife. — Abuse  of  Disrretton. — Appeal  and  Error. — 
To  warrant  tlie  reversal  of  a  judgment  for  divorce  on  account  of 
the  abuse  of  discretion  of  the  court  in  making  an  allowance  to  the 
wife  x>ending  the  litigation,  the  abuse  of  discretion  must  clearly 
appear,    p.  382. 
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Trial. — Separation  of  Witnesses. — Disobedience  of  Order  of  Court, — 
Appeal  and  J^rror.— Available  eiror  cannot  l>e  prodioated  upon  the 
action  of  the  court  in  i)6nnitting  a  witness  to  testify  who  was 
present  during  the  trial  and  listened  to  the  testimony  of  other 
witnesses,  after  an  order  had  been  made  for  a  separation  of  the 
witnesses,  where  it  is  not  sliown  that  the  party  in  whose  favor 
he  testified  was  responsible  for  the  disobedience  of  the  order  of 
the  coxui;.    pp.  S8£,  38S. 

Samb. — Evidence. — Admission  after  Argument. — A  cause  will  not  be 
reversed  because  of  the  action  of  the  court  in  admitting  evidence 
of  the  residenoe  of  plaintiff,  and  other  jiestimony^in  a  divorce  pro- 
ceeding, after  the  argument  of  counsel,  where  the  court  gave 
defendant  the  opportunity  to  rebut  any  of  the  testimony  given. 
p.  S83. 


From  Marion  Circuit  Court ;  H.  C.  Alleriy  Judge. 

Suit  by  Ida  M.  Stewart  against  Lewis  C.  Stewart  for 
divorce.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Pierce  Norton^  for  appellant. 
W.  J.  Beckettj  for  appellee. 

CoicsTOCK,  C.  J. — This  cause  was  transferred  from  the 
Supreme  Court.  Action  for  divorce.  Appellee  was  plain- 
tiff below.  Issues  were  formed,  the  case  tried  and  decree 
rendered  in  favor  of  appellee.  The  errors  assigned  are:  (1) 
That  the  court  erred  "in  overruling  appellant's  motion  for 
a  new  trial  on  allowance  made  to  appellee."  (2)  In  over- 
ruling appellant's  motion  for  a  new  trial. 

The  first  specification  of  error  presents  no  question.  The 
allowance  complained  of  is  an  interlocutory  one  which  the 
court  was  authorized,  under  §1054  Burns  1901,  §1042  R. 
S.  1881,  to  make,  and  from  which  a  right  of  appeal  is 
given.  The  appeal  may  be  taken  directly  from  the  order 
making  the  allowance,  or  the  action  of  the  court  granting 
or  refusing  the  allowance  may  be  reviewed  on  an  appeal 
from  final  judgment.  Traylor  v.  Richardson,  2  Ind.  App. 
452,  and  authorities  cited.  The  making  of  such  order  is 
not  a  cause  for  a  new  trial.  It  is  the  subject  of  an  independ- 
ent assignment  of  error.  A  trial  is  a  judicial  examination 
of  the  issues.    FisJc  v.  Baker,  47  Ind.  534;  Tyler  v.  Bowlus, 
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54  Ind.  333;  Tibbets  v.  0' Connelly  66  Ind.  171.  The 
granting  of  an  allowance  in  a  suit  for  divorce  is  not  an  ex- 
amination of  the  issues  involved^  is  not  a  trial. 

Counsel  for  appellant  insists  that  the  trial  court  erred 
in  overruling  his  motion  to  set  aside  the  issuing  of  sum- 
mons, and  the  service  thereof,  and  to  dismiss  the  complaint, 
for  the  reason  that  the  plaintiff  did  not  file  with  the  com- 
plaint, with  the  clerk  of  the  court,  an  affidavit  subscribed 
and  sworn  tQ  by  herse\f  stating  the  length  of  time  she  had 
been  a  resident  of  the  State,  as  provided  in  §1043  Bums 
1901,  §1031  R  S.  1881.  The  question  is  presented  only 
by  motion  for  new  trial,  and  goes  to  the  jurisdic- 
tion of  the  trial  court.  In  Tyler  v.  BowluSy  54  Ind. 
333,  it  is  expressly  held  that  the  ruling  of  the  court 
upon  such  motion  is  not  a  cause  for  a  new  trial.  But 
for  the  consideration  of  this  case,  conceding  that  the  ques- 
tion is  properly  presented,  we  are  of  the  opinion  that  there 
is  a  substantial  compliance  with  the  statute.  The  language 
of  the  complaint  is  as  to  residence  "That  tlie  plaintiff  is 
now  and  has  been  for  more  than  two  years  last  past  a  bona 
fide  resident  of  the  State  of  Indiana,  and  for  more  than  six 
months  last  past  a  bona  fide  resident  of  the  county  of  Ma- 
rion, in  said  State,  and  has  lived  for  more  than  two  years 
last  past  in  the  city  of  Indianapolis,  Indiana,  and  that  her 
occupation  is  that  of  housewife.  The  complaint  is  sworn 
to  before  the  clerk  of  the  Marion  Circuit  Court  Counsel 
for  appellant  also  cite  Eastes  v.  EasfeSy  79  Ind.  363. 

The  position  of  appellant  is  founded  upon  the  proposition 
that  the  practice  in  divorce  cases  is  controlled  by  the  di- 
vorce act  and  not  by  the  general  practice  act  In  the  case 
last  cited  appellant's  counsel  contended  that  the  summons 
should  have  been  quashed  and  the  suit  dismissed.  (1)  Be- 
cause the  affidavit  filed  with  appellee's  complaint  was 
sworn  to  before  a  notary  public  and  not  before  the  clerk  of 
the  circuit  court  as  contemplated  by  the  statute.  (2)  Be- 
cause said  affidavit  was  dated  on  April  27,  1879,  nearly  six 
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months  prior  to  the  date  of  the  filing  of  the  complaint  and 
affidavit.  (3)  Because  there  was  no  affidavit  filed  with  ap- 
pellee's complaint  showing  that  she  was  a  Resident  of  Hen- 
dricks county,  Indiana,  at  the  time  she  commenced  the  suit. 
In  the  course  of  the  opinion  the  court  stated  that  these  pro- 
\dsions  of  the  statute  were  mandatory,  and  that  they  were 
so  far  imperative  as  that  there  should  be  in  every  case  a 
substantial  compliance  with  their  requirements.  The  court 
further  said  that  "manifestly  the  legislative  intent  in  the 
enactment  of  this  provision  was  to  limit  the  operation  of 
the  statute  to  bona  fide  residents  of  the  State,  and  to  re- 
strain and  prevent  the  procurement  of  divorce  by  non-resi- 
dents through  fraud  or  imposition  practiced  on  the  courts. 
Such  substantial  compliance  with  the  terms  of  the  statute  as 
may  be  necessary  to  carry  out  and  accomplish  the  purpose 
and  intention  of  the  legislature,  the  courts  should  encourage 
and  require;  but  we  fail  to  see  that  any  good  result  would 
or  could  be  accomplished  by  giving  these  statutory  pro- 
visions the  rigid  construction  which  the  appellant's  counsel 
insLsts  should  be  placed  upon  them.''  In  Brown  v.  Brown, 
138  Ind.  257,  the  petition  was  sworn  to  before  a  justice  of 
the  peace.  The  Supreme  Court  held  that  such  oath  might 
be  taken  before  any  officer  authorized  to  administer  oaths. 
In  the  case  at  bar,  the  purpose  of  the  statute  is  accomplished 
by  the  statements  of  the  complaint,  verified,  heretofore  set 
out,  as  to  the  residence  of  the  petitioner.  The  separate  affi- 
davit could  do  no  more  than  does  the  complaint  verified  by 
the  petitioner.  In  an  action  of  replevin,  where  an  immedi- 
ate delivery  of  the  property  is  sought,  the  statute  requires 
an  affidavit  to  be  made  stating  certain  facts.  It  has  been 
held  that  in  such  an  action,  a  complaint  which  contains  all 
the  statutory  requisites,  and  is  verified  by  the  oath  of  the 
plaintiff,  or  of  some  one  in  his  behalf,  will  be  sufficient  both 
as  an  affidavit  and  complaint.  Lomsvilhy  etc.,  E,  Co.  v. 
Payne,  103  Ind.  183,  and  cases  cited.  It  has  been  held  that 
a  complaint  containing,  also,  what  is  required  in  an  affida- 
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\it  for  attachment,  if  sworn  to,  may  subserve  the  purposes 
of  a  complaint  and  the  required  affidavit  for  attachment. 
Fremont  Cultivator  Co.  v.  FultoUy  103  Ind.  393.  We  see 
no  reason  why  the  same  rule  should  not  apply  to  a  com- 
plaint for  divorce. 

Upon  application  of  the  plaintiff  the  court  made  an  order 
requiring  the  defendant  to  pay  to  the  clerk  of  the  trial  court 
for  the  use  of  the  plaintiff  the  sum  of  $25  by  the  first  day  of 
July,  1900,  and  $25  monthly  thereafter,  during  the 
pendency  of  the  suit,  or  until  the  further  order  of  the  court. 
This  action  is  made  the  fourth  reason  for  a  new  trial.  As 
heretofore  shown  it  is  not  a  cause  for  a  new  trial.  The  au- 
thority of  the  trial  court  to  make,  in  divorce  cases,  an  allow- 
ance in  favor  of  the  wife,  pending  litigation,  subject  to  be 
reviewed  for  an  abuse  of  discretion,  is  so  well  recognized 
that  it  need  only  to  be  mentioned  here.  Discretion  is  de- 
fined as  deliberate  judgment:  "The  abuse  of  discretion,  to 
justify  an  interference  w4th  the  exercise  of  discretionary 
power,  implies  not  merely  error  of  judgment,  but  per\^ersity 
of  will,  passion,  prejudice,  partiality,  or  moral  delinquency.'' 
Anderson's  Law  Diet.  It  does  not  appear  from  the  record 
that  either  of  these  conditions  influenced  the  action  of  the 
court  complained  of.  To  warrant  the  reversal  of  a  judg- 
ment for  such  reason  the  abuse  of  discretion  must  clearly 
appear.  We  are  not  prepared  to  hold,  if  the  question  was 
properly  presented,  that  such  abuse  appears  from  the 
record. 

The  action  of  the  court  in  permitting  plaintiff  to  give 
oral  testimony  in  support  of  her  application  for  alimony, 
after  having  supported  her  application  by  affidavit,  is  made 
the  fifth  reason  for  a  new  trial.  While  this  is  not  a  reason 
for  a  new  trial,  we  see  no  error  in  the  ruling. 

The  court  permitted  one  Charles  Brailey,  a  witness  for 
the  plaintiff,  who  was  present  during  the  trial,  and  listened 
to  the  testimony  of  other  witnesses,  after  an  order  had  been 
made  for  a  separation  of  the  witnesses,  to  testify.     This  is 


XOVEMBER  TERM,  1901— Vol.  28.  383 

Joues  ?'.  Peters. 

made  a  reason  for  a  new  trial.  We  are  not  referred  in  the 
brief  of  counsel  to  the  page  of  record  where  the  testimony 
of  this  witness  may  be  found.  His  name  does  not  appear  in 
any  index  of  the  record.  Xo  showing  is  made  that  appellee 
was  responsible  for  the  disobedience  of  the  order  of  the 
court.  A  party  who  is  without  fault  will  not  be  deprived  of 
the  testimony  of  a  ^vitness  because  such  witness  disobeved 
an  order  of  the  court  directing  the  witnesses  to  separate. 
State  ex  rel.  v.  David,  25  Ind.  App.  297,  and  authorities 
cited. 

It  is  claimed  that  the  court  erred  in  permitting  plaintiff 
to  introduce  evidence,  after  the  evidence  had  been  lieard 
and  argument  of  counsel  thereon,  and  in  admitting  evidence 
of  residence  of  the  appellee  and  other  testimony  at  such 
time.  This  was  within  the  sound  discretion  of  the  court. 
Holmes  v.  Hinkle,  63  Ind.  518.  The  court  at  the  time  in- 
formed the  defendant  that  he  could  have  time  if  he  desired 
to  rebut  anv  of  the  above  testimonv,  he  declined  to  intro- 
duce  evidence  in  rebuttal.  Appellant  was  not  therefore  by 
this  action  deprived  of  any  right. 

This  disposes  of  all  the  questions  argued  by  appellant. 
Those  not  argued  are  waived.  We  find  no  error  for  which 
the  judgment  should  be  reversed. 

Judgment  affirmed. 


Jones  et  al.  v.  Peters. 

[No.  3,910.    Piled  February  19,  1902.] 

Pleading. — Demvarer. — A  demurrer  to  tliree  paragraphs  of  com* 
plaint  "for  the  reason  that  neither  one  of  said  paragraphs  state 
facts  sufficient  to  constitute  a  good  paragraph  of  complaint 
against  either  one  of  said  defendants''  is  not  in  tlie  form  pre- 
scribed by  statute,  and  presents  no  question.    /).  iiS6. 

kBV^Mj  AND  Error. — Sustaining  Motion  for  Trial  by  Jury. — Amgn- 
ment  of  Error. — The  action  of  the  court  in  sustaining  a  motion  for  a 
jury  trial  cannot  be  questioned  by  an  indei)endent  assignment  of  er- 
ror, but  is  properly  assignable  as  a  reason  for  a  new  trial,    p.  386. 

Same. — Joint  Assignment. — Instructions. — Failure  to  Discuss  Part. — 
Available  error  cannot  be  predicated  upon  a  joint  assignment  in. 
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a  motion  for  a  new  trial  as  to  the  action  of  the  court  in  giying  a 
series  of  instmctions,  where  only  a  part  of  the  instructions  named 
are  discussed,  since  it  will  be  presumed  that  the  others  were  right, 
and  the  assignment  must  be  good  as  to  all.    p,  S86. 

New  Trial  as  of  Right.— TT/i^n  Should  Not  he  Granted, —A  new  trial 
as  of  right  is  prox>erl7  denied  in  an  action  to  quiet  title  and  to 
declare  a  deed  a  mortgage,    p,  S87, 

Appeal  and  Error.— A^eu?  Trial  as  of  Right.— Joint  Jtfbtion.—- Available 
error  cannot  be  predicated  upon  the  action  of  tlie  court  in  ovei- 
ruling  a  joint  motion  for  a  new  trial  as  of  right,  where  one  of  tlad 
parties  making  the  motion  had  no  interest  in  the  matter  in.  oox* 
troversy.    pp.  387,  388. 

Judges. — Powers  of  Special  Judge. — The  power  of  a  special  jiidge 
ceases  after  final  judgment  has  been  rendered  in  the  cause  vrliich 
he  was  ap];x)inted  to  try.    p.  388. 

From  Jasper  Circuit  Court;  R.  S.  Dwiggins^  Special 
Judge. 

Suit  by  George  W.  Peters  against  Cyrus  Vk  Jones  ^^^ 
others  to  quiet  title.  From  a  judgment  for  plaintiff,  de- 
fendants appeal.    Affirmed. 

J.  T.  Saunderson  and  E.  G.  HaU^  for  appellants. 

F.  Foltz,  a  G.  Spider  and  H.  E.  Kurrie,  for  appell^^' 

Hexley,  J. — This  action  grew  out  of  a  controversy  oV^* 
the  title  to  certain  lands  in  Jasper  county,  Indiana,  ^hicjj 
appellee  and  wife  had  conveyed  by  warranty  deed  to  Oyj.^ 
V.  Jones,  who,  before  the  commencement  of  this  actio^. 
conveyed   the   same   lands   to  his   co-appellant,  Harry  Jj 
Jones.     The  appellant,  Caroline  Jones,  is  the  wife  of  Harry 
II.  Jones.     Appellee's  complaint  was  in  eight  paragraphs 
but  at  the  time  of  the  trial  but  four  paragraphs  remained. 
Appellant's  demurrer  was  sustained  to  the  third  paragraph 
of  complaint ;  appellee  dismissed  as  to  the  first,  fourth,  and 
fifth  paragraphs,  thus  leaving  only  the  second,  sixth,  sev- 
enth, and  eighth  paragraphs.     Appellant's  demurrer  to  the 
sixth,  seventh  and  eighth  paragraphs  of  complaint  was  over^ 
ruled.    Appellee's  demurrer  to  each  paragraph  of  the  sepa- 
rate answer  of  appellants  was  overruled.    Appellee's  motion 
for  a  jury  trial  was  sustained.     There  was  a  trial  by  jury 
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and  verdict  and  judgment  for  appellee.  On  December  4, 
1899,  appellant's  motion  for  a  new  trial  for  cause  was  over- 
ruled; sixty  days  time  was  given  in  which  to  file  all  bills  of 
exceptions,  and  an  appeal  was  granted  to  this  court  upon  th^ 
filing,  within  thirty  days,  of  an  appeal  bond  in  the  sum  of 
$500.  On  the  12th  day  of  February,  1900,  appellants  filed 
their  motion  for  a  new  trial  as  of  right;  this  motion  the 
court  overruled,  and  appellants  were  granted  an  appeal  to 
this  court  upon  the  filing  of  a  bond  in  the  sum  of  $200.  Ap- 
pellant's assignment  of  errors  consists  of  nine  specifications. 
The  alleged  errors  presented  by  these  nine  specifications 
are,  with  the  exception  of  the  fourth,  sixth,  seventh,  eighth, 
and  ninth,  waived  by  a  failure  of  counsel  to  discuss  them. 

The  action  of  the  trial  court  in  overruling  the  demurrer 
of  Cyrus  V.  and  Harry  H.  Jones  to  the  sixth,  seventh,  and 
eighth  paragraphs  of  complaint  is  firet  discussed.  Without 
deciding  whether  or  not  this  specification  was  joint  as  to 
all  three  of  the  paragraphs  of  the  complaint,  it  is  sufiicient 
to  say  that  the  particular  demurrer  here  referred  to  pre- 
sented no  question  as  to  the  sufiiciency  of  either  paragraph 
of  the  complaint  to  the  lower  court,  hence  there  would  be 
no  error  in  overruling  it.  The  demurrer  was,  omitting  the 
formal  parts,  in  the  following  words:  "The  defendants, 
Cyrus  V.  Jones  and  Harry  H.  Jones,  separately  and  sever- 
ally demur  to  the  sixth,  seventh,  and  eighth  paragraphs  of 
the  plaintiff's  complaint,  for  the  reason  that  neither  one  of 
said  paragraphs  state  facts  suflScient  to  constitute  a  good 
paragraph  of  complaint  against  either  one  of  said  defend- 
ants." This  demurrer  is  found  on  page  71  of  the  record  in 
this  case,  and  the  trial  court's  ruling  thereon  on  page  73  of 
the  record.  Such  a  demurrer  is  not  in  the  form  prescribed 
by  the  statute  and  presents  no  question.  Pine  Civil  Tp.  v. 
Hvher  Mfg,  Co.,  83  Ind.  121;  Martin  v.  Martin,  74  Ind. 
207;  Porter  v.  Wilson,  35  Tnd.  348;  Funk  v.  Rentchler,  134 
Ind.   68;  Thomas  v.  Ooodvnne,  88  Ind,  458;  Orvbbs  v, 

I^OL.  28—25 
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Kingf  117  Ind.  243;  Firestone  v.  WerneVy  1  Ind.  App.  293. 
See,  abo,  Oilmore  v.  Wardy  22  Ind.  App.  106. 

It  is  next  contended  under  the  sixth  speciiScation  of  the 
assignment  of  errors  that  the  trial  court  erred  in  sustaining 
appellee's  motion  for  a  jury  trial.  No  question  is  presented 
by  this  assignment.  The  action  of  the  court  upon  the  mo- 
tion is  properly  assignable  as  a  reason  for  a  new  trial.  Chil- 
ders  V.  First  Nat.  BanJc,  147  Ind.  430;  AlUy  v.  State  ex 
rely  76  Ind.  94;  Hiatt  v.  Renky  64  Ind.  590.  In  the  case  at 
bar  the  question  is  not  presented  even  if  argued  under  the 
proper  assignment,  because  the  question  is  not  saved  by 
bill  of  exceptions. 

It  is  next  argued  that  the  trial  court  erred  in  overruling 
appellant's  motion  for  a  new  trial  for  cause.  This  is  ap- 
pellant's seventh  specification  of  error.  Conceding  without 
deciding  that  reasons  assigned  in  a  new  trial  for  cause  can 
be  presented  and  decided  in  an  appeal  from  a  judgment 
overruling  a  motion  for  a  new  trial  as  of  right,  we  will  dis- 
pose of  the  only  question  properly  presented  therein  and 
not  heretofore  disposed  of.  Under  this  assignment  counsel 
for  appellants  contend  that  the  court  erred  in  giving  to  the 
jury  instructions  numbered  seven  and  eighteen.  This  argu- 
ment of  appellant's  counsel  is  based  on  reason  twenty-four 
of  the  motion  for  a  new  trial,  which  is  in  the  following' 
words  and  figures:  "(24)  The  court  erred  in  giving  in- 
structions numbered,  one,  two,  three,  four,  five,  six,  seven, 
eight,  nine,  ten,  eleven,  twelve  and  fourteen,  fifteen,  six- 
teen, seventeen,  eighteen,  nineteen,  and  giving  on  its  own 
motion,  over  the  separate  and  several  objections  and  excep- 
tions of  the  defendants,  and  each  of  them,  at  the  time 
made."  The  reason  here  assigned  is  joint  as  to  all  the  in- 
structions named,  and  in  order  to  be  available  all  must  have 
been  bad.  As  only  two  of  the  instructions  named  are  at- 
tacked, it  is  presumed  that  the  others  were  right,  and  were 
properly  given.  Consolidated  Stone  Co.  v.  Summit,  152 
Ind.  297;  Cincinnati,  etc.,  R,  Co.  v.  Cregor,  150  Ind.  625; 
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Cargar  v.  Fee,  140  Ind.  572 ;  Harrod  v.  Stete  ex  rg/.,  24 
Ind.  App.  159. 

Under  the  eighth  and  last  specification  of  errors  assigned, 
counsel  for  appellants  contend  that  the  trial  court  erred  in 
overruling  appellant's  motion  for  a  new  trial  as  of  right. 
There  are  two  reasons  at  least  why  this  motion  was  properly 
overruled.  The  case  presented  two  issues  for  trial.  One 
issue  was  upon  the  paragraphs  of  complaint  to  quiet  title ; 
one  upon  the  paragraph  of  complaint  to  declare  the  deed 
made  by  appellee  to  appellant,  Cyrus  V.  Jones,  a  mort- 
gage. In  an  action  to  quiet  title,  a  new  trial  as  of  right 
will  be  granted.  In  an  action  to  declare  a  deed  a  mortgage 
and  to  quiet  title,  a  new  trial  as  of  right  will  not  be 
granted.  In  Bennett  v.  Closson,  138  Ind.  542,  the  Supreme 
Court  say:  "And  if  two  or  more  substantive  causes  of  ac- 
tion proceed  to  judgment  in  the  same  case,  whether  prop- 
erly or  improperly  joined,  it  has  frequently  been  held  that 
if  one  of  them  would  entitle  the  losing  party  to  a  new  trial, 
as  of  right,  and  the  other  would  not,  then  that  cause  in 
which  a  new  trial,  as  of  right,  would  not  be  allowed  will  pre- 
vail and  a  new  trial  will  not  be  granted."  See,  also,  Wilson 
V.  Brookshire,  126  Ind.  497,  9  L.  E.  A.  792;  Richwine  v. 
Church,  135  Ind.  80;  Nutter  v.  HendricTcSy  150  Ind.  605; 
Butler  University  v.  Conard,  94  Ind.  353. 

In  Voss  V.  Eller,  109  Ind.  260,  it  was  sought  to  declare 
a  deed  in  form  a  mortgage,  and  to  cancel  the  same  because 
of  payment,  and  to  quiet  title  to  the  real  estate.  In  refus- 
ing the  application  for  a  new  trial  as  of  right,  the  court 
said:  "The  action  did  not  involve  the  title  to  land  to  any 
greater  extent  than  title  is  involved  in  any  other  suit  to  de- 
clare a  mortgage  satisfied,  and  to  procure  its  cancelation". 
The  trial  court  properly  overruled  the  motion  for  a  new 
trial  as  of  right  for  another  reason.  It  is  shown  upon  the 
face  of  the  pleadings  that  the  appellant,  Caroline  Jones, 
had  no  interest  in  the  matter  in  controversy  which  the  judg- 
ment rendered,  in  any  way,  affected.    The  motion  was  joint 
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as  to  all  the  appellants.  It  was  not  good  as  to  Caroline 
Jones,  one  of  appellants,  and  it  was  for  tliis  reason  properly 
overruled. 

We  will  not  discuss  the  question  of  the  power  of  the 
special  judge,  appointed  to  try  the  cause,  to  hear  and  pasa 
upon  the  motion  for  a  new  trial  as  of  right  without  a 
special  appointment  for  that  purpose.  The  power  of  a 
special  judge  ceases  after  final  judgment  has  been  rendered 
in  a  cause  which  he  was  appointed  to  try.  Kissel  v.  Lewis, 
27  Ind.  App.  302. 

The  record  presents  no  available  error.  Judgment  af- 
firmed. 


Fromm  et  al.  v.  Lawrence  et  al. 

[No.  4,021.    Filed  February  20,  1902.  J 

Judgment. — Quieting  Tide. —Sheriff's  Certificate. — Deed.— In  a  stdt  to 
quiet  title  defendant  filed  a  cross-complaint  setting  np  a  sheriflTB 
certificate  to  the  land  in  controversy,  and  the  conrt  found  that 
plaintiffs  were  the  owners  of  the  land  and  entitled  to  have  their 
title  quieted ;  that  the  land  was  subject  to  the  lien  of  the  sherifiT^s 
certificate  held  and  owned  by  defendants,  and  adjudged  and  de- 
creed that  as  against  all  of  the  defendants,  except  as  to  liens  of 
the  defendants  as  set  forth,  the  plaintiffs'  title  to  the  real  estate 
be  forever  quieted,  and  that  **  defendants,  and  all  persons  claim- 
ing tlirough  or  under  them  to  said  real  estate  or  any  "psxt  or  parcel 
thereof  or  any  interest  therein  are  hereby  forever  enjoined  and 
restrained  from  setting  up  or  asserting  any  such  claims;"  that  the 
sheriff's  certificates  were  liens  on  the  land  and  that  the  lieos 
should  not  be  devested  or  affected  by  such  proceedings,  and  that 
said  real  estate  is  subject  to  such  liens.     Held,  that  such  decree 
did  not  prevent  defendants  fr6m  asserting;  title  to  the  land  under 
sheriff's  deed  thereafter  executed. 

From  Marshall  Circuit  Court ;  T.  E.  Howard^  Special 
Judge. 

Suit  by  Elsie  W.  Fromm  and  others  against  John  K. 
Lawrence  and  others,  for  the  possession  of  real  estate. 
From  a  judgment  for  defendants,  plaintifi  appeal.  Re- 
versed. 
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/.  Conner,  J.  Rowley  and  S.  ParkeVj  for  appellants. 
C  Kellison  and  C  P.  Drummond^  for  appellees. 

RoBKTsoN,  p.  J. — Appellants  sued  for  possession  of  cer- 
tain lands  and  to  quiet  their  title  thereto.  On  April  22, 
1882,  Nicholas  W.  Galantine  conveyed  the  land,  about  370 
acres,  to  Emma  Galentine,  his  wife,  and  to  Allen  S.,  and 
Norris  D.  Galentine,  and  on  the  same  date  all  three  parties 
conveyed  the  land,  by  deeds,  to  appellees,  who  took  and 
have  continued  in  possession.  In  1885  appellees  sued  Fred- 
erick Graeber,  administrator  of  the  estate  of  John  F. 
Fromm,  deceased,  the  unknown  heirs  of  John  F.  Fromm, 
deceased,  and  other  parties,  to  quiet  their  title.  Graeber,  as 
administrator,  answered  that  complaint  in  two  paragraphs, 
one  of  which  was  the  general  denial,  and  also  filed  a  coun- 
terclaim or  cross-complaint  alleging  that  prior  thereto  he 
had  brought  his  action  asking  judgment  on  certain  notes 
executed  by  Nicholas  W.  Galentine,  and  asking  to  set  aside, 
as  fraudulent,  a  conveyance  of  the  land  in  question,  making 
Galentine  and  his  grantees,  other  than  appellees  in  this 
action,  parties  defendant;  that  on  January  11,  1883,  he  re- 
covered a  judgment  against  Galentine  for  $1,500  and  a  de- 
cree setting  aside  the  conveyances,  in  which  decree  the  land 
was  ordered  sold  by  the  sheriff  to  satisfy  the  judgment;  that 
action  was  commenced  prior  to  the  execution  of  appellees' 
deed,  and  that  the  lien  of  the  judgment  was  older  and  para- 
mount to  appellees'  title;  that  on  March  3rd,  the  land  was 
sold  by  the  sheriff,  and  bid  in  by  Graeber,  for  $1,500,  and  a 
certificate  of  sale  issued  to  him;  that  there  had  been  no  re- 
demption, and  that  he  held  the  sheriff's  certificate  for  the 
land  now  in  suit,  and  asked  that  the  court  decree  and  hold 
that  the  certificate  above  mentioned  be  a  valid  and  subsist- 
ing lien  upon  the  land,  and  that  the  same  was  prior  and 
paramount  to  the  plaintiff's  title  thereto,  and  all  other 
proper  relief.  Appellees  answered  the  cross-oomplaint  by 
general  denial.  The  issues  thus  made  in  that  case  were  sub- 
mitted to  the  court  for  trial,  and  the  court,  as  shown  bv  the 
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bill  of  exceptions,  found  for  appellees ;  that  tlie\^  were  the 
owners  of  the  land  and  entitled  to  have  their  title  quieted; 
that  the  land  was  subject  to  the  lien  of  Graeber,  adminis- 
trator; that  his  judgment  was  rendered  January  11,  1883, 
in  an  action  begun  March  21,  1882,  and  that  the  lien  of  his 
judgment  related  back  to  the  date  of  the  filing  of  his  ac- 
tion; that  Graeber  caused  an  execution  to  be  issued,  and  the 
sheriff,  on  March  3,  1883,  made  sale  thereon,  and  issued 
to  him  a  certificate  of  purchase  for  $1,465.69;  that  the  lien 
of  the  certificate  of  sale  related  back  to  March  21,  1882. 
The  court  further  found  that  as  to  three  and  thirty-four  one 
hundredths  acres  of  the  land,  the  same  was,  on  an  execution 
issued  in  1882,  sold  by  the  sheriff  on  May  20,  1882,  to 

Graeber,   administrator,   "for  the   sum  of  dollars.'' 

The  court  also  found  that  a  lien  existed  in  favor  of  another 
defendant  in  that  action.  Upon  the  finding,  "it  is  consid- 
ered, adjudged,  and  decreed  that  as  against  all  the  defend- 
ants herein,  except  as  to  liens  of  the  defendants  as  above 
set  forth,  the  plaintiff's  title  to  the  real  estate  described  in 
the  complaint,  to  wit  (describing  the  lands  described  in  the 
complaint  in  this  action),  be,  and  the  same  is  forever  quieted 
in  the  plaintiffs,  and  the  defendants,  and  all  persons  claim- 
ing through  or  under  them,  to  said  real  estate,  or  any  part 
or  parcel  thereof,  or  any  interest  therein,  are  hereby  for- 
ever enjoined  and  restrained  from  setting  up,  or  asserting 
anv  such  claims,  and  that  thev  recover  their  costs,  taxed  at 

dollars.     *  *  *    And  it  is  further  ordered,  adjudged, 

and  decreed  bv  the  court  that  the  two  sheriff's  certificates 
now  held  and  owned  by  the  said  defendant,  Frederick 
Graeber,  administrator  of  the  estate  of  John  F.  Fromm, 
deceased,  one  dated  May  20,  1882,  recorded  at  page  33,  and 
one  dated  March  3,  1883,  recorded  at  page  69,  both  on  Lis 
Pendens  record  number  three  of  this  court,  for  sales  made 
on  judgments  in  favor  of  said  Graeber,  as  such  administra- 
tor, against  said  Nicholas  W.  Galentine  and  others,  are  liens 
on  the  respective  parcels  of  lands  described  in  such  certifi- 
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cates,  prior  to  tlio  title  of  said  plaintiffs,  and  that  the  liens 
of  said  certificates  shall  not  be  devested  or  affected  bv  these 
proceedings,  and  that  said  real  estate  is  subject  to  said 
liens."  This  judgment  was  rendered  June  IG,  1886,  was  not 
appealed  from,  but  remains  in  full  force  and  effect.  On  Octo- 
ber 16,  1894,  the  sheriff  of  Marshall  county  executed  a  deed 
to  Frederick  Graeber  to  the  land  in  controversy.  On  March 
22,  1895,  Frederick  Graeber,  administrator  of  the  estate  of 
John  F.  Fromm,  deceased,  and  Margaret  Graeber,  his  wife, 
executed  a  quitclaim  deed,  to  the  same  lands,  to  appellants 
in  this  action  who  are  the  heirs  at  law  of  John  F.  Fromm,  de- 
ceased. To  appellants'  action  appellees  pleaded  the  pro- 
ceedings and  decree  rendered  in  the  suit  of  appellees 
against  Graeber,  administrator,  and  others,  begun  in  1885, 
and  upon  the  legal  effect  of  that  decree  rests  the  question 
as  to  the  correctness  of  the  court's  finding  and  judgment  in 
appellees'  favor  in  this  case. 

It  seems  that  three  and  thirty-four  one  hundredths  acres 
of  the  land  was  sold  May  20,  1882,  and  a  sheriff's  deed 
executed  to  Graeber  May  21,  1883;  but  that  all  the  land, 
including  the  three  and  thirty-four  one  hundredths  acres, 
was  sold  March  3,  1883,  and  a  sheriff's  certificate  issued 
on  that  day;  and  that  in  the  suit  begun  in  1885,  by  the  ap- 
pellees in  this*suit,  Graeber  was  relying  entirely  upon  the 
sheriff's  certificates  to  the  land  and  was  not  claiming  any 
interest  in  or  title  to  any  part  of  the  land  by  virtue  of  any 
sheriff's  deed. 

A  sheriff's  certificate  of  the  sale  does  not  convey  to  the 
purchaser  the  title  to  the  land  sold.  Until  the  year  for  re- 
demption has  expired  the  title  of  the  judgment  debtor  re- 
mains. During  that  year  the  holder  of  the  certificate  can 
claim  nothing  except  to  be  repaid  the  amount  of  his  bid 
with  statutoiy  interest.  Neff  v.  Hagamariy  78  Ind.  57;  Has^- 
selman  v.  Lowe,  70  Ind.  414;  K^sion  v.  Castor,  101  Ind. 
426,  51  Am.  Rep.  754;  Goss  v.  Meadors,  78  Ind.  528;  Els- 
ton  V.  Piggotty  94  Ind.  14;  Felton  v.  Smithy  84  Ind.  485; 
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Brown  v.  Cody,  116  Ind.  484;  Shirk  v.  ThomaSy  121  Ind. 
147,  16  Am.  St.  381. 

It  is  true  that  when  Qraeber  pleaded  the  certificates,  the 
year  for  redeeming  had  passed.  But  the  title  still  re- 
mained in  the  judgment  debtor.  The  Supreme  Court  has 
held  that  "the  holder  of  a  sheriff's  certificate,  who  has  taken 
no  steps  to  obtain  a  deed,  is  no  more  than  a  lien  holder,  re- 
gardless of  the  time  which  has  elapsed  since  the  sale."  Rob- 
ertson V.  Van  Cleave,  129  Ind.  217,  233;  Hasselman  v» 
LowCy  70  Ind.  414;  Neff  v.  Hagaman,  78  Ind.  57. 

The  court  in  its  decree  in  that  action  did  not  decree  that 
Graeber  had  a  lien  on  the  land  in  any  amount  because  of 
any  prior'judgment  or  sale,  but  decreed  that  the  certificates 
were  liens  and  that  the  "liens  of  said  certificates"  should  not 
be  affected  by  those  proceedings.  It  is  true  the  court  st<ate& 
that  Graeber  is  restrained  from  setting  up  or  asserting  any 
such  claim,  but  this  could  be  effective  only  upon  the  theory 
that  the  certificates  could  not  be  effective  as  such.  And 
when  the  court  held  that  the  certificates  were  liens  and  that 
the  liens  of  the  certificates  should  not  be  affected,  he  did 
hold  that  the  certificates  were  valid  and  effective  as  such. 
Being  valid  and  subsisting  liens,  as  certificates,  the  law  fixes 
their  value  and  force.  The  certificates  might,  for  some 
reason,  have  been  irregular,  and  the  court  might  still  have 
declared  a  lien  in  the  holder's  favor.  But  it  did  not  do 
that.  The  court  having  declared  the  character  of  the  lien 
and  the  law  having  fixed  its  value  as  such,  that  value  could 
not  be  abridged  by  a  further  order  of  the  court.  ^VTien 
Graeber  pleaded  the  certificates  he  pleaded  a  right  the  law- 
had  given  him.  He  was  not  required  to  ask  a  court  to  en- 
force that  right  for  him.  The  law  had  already  given  it  to 
him.  Nor  could  a  court  require  him  at  any  particular  time 
to  assert  such  right.  He  was  not  required,  when  brought 
into  court,  to  choose  between  remedies.  He  had  previously 
pursued  a  remedy  which  resulted  in  declaring,  in  his  favor, 
a  right.    Having  a  valid  certificate,  he  had  a  right  which  he 
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<;ould  assert  at  any  time.  And  he  alone  might  determine 
when  he  should  assert  it.  He  might  prefer,  after  the  year 
for  redemption,  to  postpone  the  acceptance  of  a  deed.  The 
rights  of  no  one  could  be  injured  or  prejudiced  by  his  choos- 
ing to  do  80.  He  might  allow  redemption  after  the  expira- 
tion of  the  year.  Taggart  v.  McKinsey^  85  Ind.  392;  Bob- 
ertson  v.  Van  Cleave,  129  Ind.  217. 

As  we  construe  the  decree  in  question  it  did  not  abridge 
the  rights  of  the  holder  of  the  certificates.  He  might  there- 
after present  them  to  the  sheriff  and  receive  a  deed.  The 
question  as  to  what  equities,  if  any,  might  prevail  dgainst 
such  a  deed  seems,  from  the  bill  of  exceptions,  not  to  have 
been  presented. 

Judgment  reversed. 


Webb  v.  Rhodes. 

TNo.  4,088.    Filed  October  28,  1901.    Rehearing  denied  February 

21,  1902.] 

Adverse  Possession. — Quieting  Title. — Plaintiff's  grantor  purchased 
the  east  twenty  feet  of  a  lot,  on  which  lot  two  houses  had  been 
built  by  the  owner  and  a  fence  put  up  between  them,  which  at 
the  south  end  was  on  the  true  line,  but  at  the  north  end  was  three 
feet  and  eleven  inches  west  of  the  true  line.  There  was  a  bam 
on  the  north  end  of  the  west  part  of  the  lot,  the  east  side  of  the 
bam  being  up  to  the  fence  in  question.  Plaintiff  and  his  grantor 
occupied  the  Inclosure  including  the  strip  of  ground  in  dispute 
for  more  than  twenty  years,  without  question,  exercising  those 
acts  of  ownership  usually  practiced  by  owners  of  such  land,  and 
using  it  for  the  purpose  to  which  it  was  adapted.  Held,  tliat  the 
possession  was  adverse  and  amounted  to  a  grant. 

From  Marion  Superior  Court ;  J.  M,  Leathers^  Judge. 

Suit  by  Ella  A.  Webb  against  William  A.  Rhodes  to 
quiet  title.  Prom  a  judgment  for  defendant,  plaintiff 
appeals.     Reversed, 

C.  W.  Smith,  J,  S.  Duncan,  H,  H.  Hombrook,  A,  Smith, 
W.  TT.  Spencer  and  E.  P.  Ferris,  for  appellant. 

E.  E.  Stevenson,  W.  H.  H.  Miller,  J.  B.  Elam,  J.  W. 
FeslcTj  and  S.  D.  MiUer,  for  appellee. 
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EoBY,  J. — Action  by  appellant  to  quiet  title  to  the  east 
part  of  lot  fonr  in  Woods  addition  to  the  city  of  Indian- 
apolis. Appellee  disclaimed  interest  to  the  east  twenty'  feet 
of  said  lot,  which  leaves  in  dispute  a  strip  eighty  four  feet 
and  ten  inches  long,  the  length  of  the  lot,  three  feet  and 
eleven  inches  wide  at  the  north  end,  and  tapering  to  a  point 
at  the  south  end.  The  lot  is  fifty  feet  wide.  Appellee  has 
a  record  title  to  the  west  thirty  feet  and  appellant  has  a 
record  title  to  the  east  twenty  feet.  The  wedge-shaped 
etrip  lies  west  of  the  true  line  div^iding  said  lot  as  aforesaid. 
Its  west  boundary  is  a  fence  to  which  appellant  claims  by 
reason  of  adverse  possession  for  twenty  years. 

The  rights  of  the  parties  depend  upon  whether  the  pos- 
session was  hostile  or  not.  The  court  found  that  it  was  not. 
The  findings  also  show  that  Chas.  Ilaag,  appellant's  grantor, 
purchased  the  east  twenty  feet  of  said  lot,  in  1864,  and  at 
once  took  possession.  Prior  to  that  time  two  houses  had 
been  built  on  the  lot,  then  owned  by  the  sauie  person,  and  a 
fence  put  up  between  them,  which  at  the  south  end  was  on 
the  true  line.  It  was  made  of  boards  placed  vertically,  and 
nailed  to  stringers  which  were  fastened  to  po&ts,  and  was 
substantial.  When  Haag  took  possession  his  lot  was  in- 
closed by  fences  on  every  side  thereof.  There  was  a  bam 
on  the  north  end  of  the  we&t  part  of  the  lot,  the  east  side 
of  the  bam  being  up  to  the  fence  in  question.  He  moved 
into  the  house  and  openly  used  and  occupied  all  the  inclos- 
ure  from  that  time  until  he  sold  it,  in  1890,  without  asking 
permission  of  any  one.  He  and  his  family  planted  flowers 
upon  the  strip  in  dispute  during  the  spring  and  summer 
months  from  year  to  year.  There  was  a  side  walk  from  the 
street  to  the  front  door  of  the  house,  and  also  along  its 
north  side  and  west  end  back  about  forty-five  feet.  The  walk 
was  made  of  two  boards,  was  fifteen  to  eighteen  inches  away 
from  the  wall,  was  from  twenty-four  to  thirty  inches  wide 
and  fifteen  to  eighteen  inches  from  the  fence  on  the  west 
side  of  the  inclosure.     Within  a  few  years  after  he  took 
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possession  he  moved  a  privy  from  its  former  location  to  one 
cloee  to  the  west  side  of  his  inclosure  and  close  up  against 
the  east  end  of  the  bam  on  the  other  part  of  the  lot.  Such 
privy  remained  there  until  the  vault  was  filled,  when  it  was 
moved  to  another  portion  of  the  premises,  and  off  the  strip 
in  dispute.  Less  than  twenty  fears  before  the  commence- 
ment of  the  action,  he  constructed  a  lattice,  with  a  door  in  it, 
from  the  west  side  of  the  house  to  the  dividing  fence. 
After  appellee  became  the  owner  of  the  adjoining  premises 
he  consulted  with  Ilaag  about  replacing  the  boards  on  the 
south  twenty-three  feet  of  the  fence  with  pickets,  procured 
Haag's  consent  thereto,  and  his  promise  to  pay  half  of  the 
cost,  made  the  improvement,  and  rendered  his  bill  which  was 
paid.  The  twelfth  finding  is  in  terms  as  follows:  "That 
from  the  8th  day  of  June,  1864,  the  date  of  his  purchase 
from  said  Fosdick,  until  the  28th  day  of  January,  1890,  the 
said  Haag,  either  by  residence  in  person  with  his  family 
thereon,  or  by  his  tenants  in  possession  of  said  premises, 
was  in  actualy  open  and  notorious,  exclusive  and  continuous 
possession  of  all  the  premises  included  within  the  inclosure 
extending  up  to  such  fence  on  the  west  side  thereof,  but 
fiuch  possession  of  the  disputed  strip  of  ground  by  Ilaag  or 
his  tenants  was  not  hostile  to  the  rights  and  title  of  tlie  real 
OTvner  of  the  same;  nor  did  said  Haag,  at  any  time,  except 
as  herein  found,  do  anything  whatsoever  to  show  or  indi- 
cate purpose  and  intention  on  his  part  to  claim  title  to  the 
disputed  strip  of  ground,  or  any  part  thereof,  adversely  to 
the  rightful  owner." 

To  discriminate  between  ultimate  facts,  evidentiary  facts, 
and  conclusions,  is  a  matter  of  constant  difiieulty.  Perkins 
V.  Hayward,  124  Ind.  445,  451.  "Possession"  is  a  synonym 
for  "occupancy".  It  is  used  in  this  finding  in  such  sense, 
and  is  regarded  as  an  ultimate  and  competent  fact  to  set 
out  in  the  verdict.  The  further  finding  is  that  Haag's  pos- 
session was  not  hostile.  It  is  argued  that  the  effect  of  this 
is  overcome  by  the  statements  as  to  the  dominion  exercised 
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and  tlie  use  made  by  him  of  it  as  above  set  out  That  por- 
tion of  the  verdict  is  regarded  as  evidentiary.  A  witness 
detailing  the  situation  might,  and  of  necessity  would,  use 
the  same  expressions  contained  in  the  findings.  The  test  is 
a  recognized  one.    Teegarden  v.  Lewis^  145  Ind.  98,  105. 

If  treated  as  properly  in  the  verdict  as  the  basis  of  a 
conclusion,  with  regard  to  which  reasonable  men  might  dif- 
fer, still,  the  appellant,  not  having  the  necessary  finding  in 
his  favor  that  the  possession  was  hostile,  is  no  better  off. 
Keller  v.  GasTcill,  9  Ind.  App.  670. 

Haag's  intention  is  of  controlling  importance.  The  ques- 
tion of  intention  is  held  to  be  an  ultimate  fact.  Belshaw  v. 
Chittuood,  141  Ind.  377,  380.  Whether  his  possession  was 
or  was  not  hostile,  or  adverse,  is  an  ultimate  fact  the  burden 
of  establishing  which  rested  upon  appellant.  It  follows 
that  the  conclusions  of  law  were  correctly  stated  upon  the 
facts  found.  The  facts  above  stated,  except  portions  of 
finding  twelve,  are  in  accord  with  the  evidence.  In  addi- 
tion thereto,  Louisa  Haag,  widow  of  Chas.  Haag,  testified 
as  follows:  "Q.  When  you  lived  on  Massachusetts  avenue 
and  as  long  as  you  lived  there  on  that  lot,  what  did  you 
claim  showed  the  west  side  of  vour  lot? '  A.  We  claimed 
all  that  was  in  the  fence.  Q.  There  was  a  fence  there  all 
the  while  you  lived  there?  A,  Yes,  sir."  Upon  cross-ex- 
amination she  further  stated  that  there  was  no  discussion 
or  controversy  "with  the  people  on  the  west"  about  it  This 
cross-examination  does  not  discredit  her  first  statement  It 
is  not  necessary  that  there  be  a  dispute  in  order  to  make  the 
possession  adverse  or  hostile.  Helm  v.  Wilsoriy  76  Cal.  476, 
18  Pac.  604. 

One  error  assigned  is  that  the  court  erred  in  overruling 
appellant's  motion  for  a  new  trial.  The  evidence  is  "\vithoirt 
conflict.  Its  effect  must  be  determined  by  reference  to  the 
following  legal  propositions:  "An  entry  upon  land  with 
the  intention  of  asserting  o^^^lership  to  it,  and  continuing 
in  the  visible,  exclusive  possession  under  such  claim,  exer 
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cising  those  acts  of  ownership  usually  practiced  by  owners 
of  such  land,  and  using  it  for  the  purpose  to  which  it  is 
adapted,  without  asking  permission,  and  in  disregard  of  all 
other  conflicting  claims,  is  suflScient  to  make  the  possession 
adverse.  Such  possession,  continued  for  twenty  years  or 
more,  is  equivalent  to  a  grant.  Collett  v.  Boardy  etc.y  119 
Ind.  27,  34,  4  L.  R.  A.  3^1 ;  Moore  v.  Hinkle,  151  InA  343 ; 
Worthley  v.  BurhankSy  146  Ind.  534,  543. 

The  possession  of  real  estate,  its  use  and  improvement  by 
one  as  other  persons  are  accustomed  to  use  and  improve 
their  estates,  continued  for  twenty  years,  without  recogniz- 
ing title  in  any  one  else  or  disclaiming  it  in  himself,  raises 
a  presumption  of  entry  and  holding  as  o^vner,  and,  "unless 
rebutted  by  other  evidence,  will  establish  the  fact  of  claim 
of  title."  Dyer  v.  Eldridge,  136  Ind.  654;  Pittsburgh,  etc., 
R,  Co.  V.  Stichley,  155  Ind.  312. 

If  Chas.  Haag  continuously  and  uninterruptedly,  for 
more  than  twenty  years,  occupied  said  strip  of  ground  up 
to  the  fence,  claiming  to  be  the  owner  of  it,  and  that  the 
fence  was  the  dividing  line,  he  thereby  acquired  an  absolute 
and  perfect  title  in  fee  to  such  land.  Biggs  v.  Biley,  113 
Ind.  208,  213;  Brown  v.  Anderson,  90  Ind.  93;  Main  v. 
Killinger,  90  Ind.  165;  Richwine  v.  Presbyterian  Church, 
135  Ind.  80;  Cleveland  v.  Obenchain,  107  Ind.  591;  Wingler 
V.  Simpson,  93  Ind.  201. 

"The  possession  of  land  can  not  be  more  than  the  exercise 
of  exclusive  dominion  over  it."  What  more  could  hava 
been  done  by  Haag  to  indicate  exclusive  dominion  over  the 
strip  in  question  than  he  did?  To  cultivate  land  during 
the  spring  and  summer  months  from  year  to  year;  to  use  it 
as  a  way  over  which  to  enter  one's  dwelling;  to  lattice 
across  denying  access  except  through  a  private  door ;  to  put 
an  out  house  on  it  and  keep  it  there  until  the  vault  filled  up, 
all  without  apology  or  license,  are  acts  indicating  a  claim  of 
ownership.  They  are  in  perfect  accord  with  the  statement 
of  Louisa  Haag,  which  is  not  only  without  contradiction,  but 
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manifestly  in  keeping  with  the  circumstances.  It  is  infer- 
able  that  the  adjacent  owners  regarded  the  fence  as  marking 
the  line  between  their  respective  properties;  otherwise  the 
action  of  appellee  in  obtaining  the  consent  of  Haag  to  its 
repair,  and  procuring  him  to  pay  half  the  cost,  is  inexplica- 
ble, or  at  least  unexplained.  The  location  of  the  barn  with 
regard  to  it,  and  the  fact  that  on  Massachusetts  avenue  it 
was  correctly  placed,  all  tend  to  show  that  the  parties  be- 
lieved for  a  long  time  that  the  fence  stood  on  the  true  line. 

The  finding  of  the  court  that  Haag's  possession  was  not 
hostile  is  unwarranted.  The  appellee  does  not  come  here 
with  any  equity  in  his  favor.  "The  statute  protects  the  oc- 
cupant, not  for  his  merit,  for  he  has  none,  but  for  the  de- 
merit of  his  antagonist  in  delaying  the  contest  beyond  the 
period  assigned  for  it,  when  .papers  may  be  lost,  facts  for- 
gotten, or  witnesses  dead."  3  Washburn  Real  Prop.  (5th 
ed.),  170  *499. 

Judgment  reversed, 'with  instructions  to  sustain  motion 
for  new  trial  and  further  proceedings  in  accordance  here- 
with. 


Jack  et  al.  v.  White. 

[No.  8J54.    Filed  October  10,  1901.    Rehearing  denied  Jannary  8, 
1902.    Transfer  denied  February  21,  1902.  ] 

Taxation.— -Tor  Saies. — Foreclosure  by  Prosecuting  Attorney. — ^Under 
the  provisions  of  ^6491,  6492  B.  S.  1881  as  amended  by  the  act  of 
March  6,  1888,  ^§2147,  2148  Elliott's  Supp.,  the  court  had  not 
jurisdiction  of  an  action  by  tlie  prosecuting  attorney  to  foreclose 
a  lien  upon  land  which  was  retnmed  delinquent  for  taxes  for 
more  than  three  years  prior  to  March  29,  1881,  which  land  had 
been  offered  for  sale  in  1882,  1888,  and  1884,  and  was  not  sold  for 
want  of  bidders,  since  the  statute  provides  for  the  sale  of  such 
lands  by  the  county  treasurer. 

From  Marshall  Circuit  Court ;  S.  Parker^  Special  Judge. 

Suit  by  Samuel  Jack  and  others  against  William  R. 
White  to  quiet  title.  From  a  judgment  for  defendant  on 
cross-complaint,  plaintiffs  appeal.     Reversed. 
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J.  D.  McLaren^  H.  B.  Bobbins,  J.  A.  Cannon^  X  F. 
Hardy  and  W.  B.  Woodj  for  appellants. 

B.  A.  Kaufman^  S.  N.  Chambers^  8.  0.  Pickens  and  C. 
W.  Moores,  for  appellee. 

EoBiNsoN,  J. — Originally  suit  was  brought  by  Samuel 
Jack  and  others  against  White  to  quiet  title.  White  filed 
a  cross-complaint  asking  that  his  title  to  the  same  land  be 
quieted.  The  complaint  was  dismissed.  An  additional 
paragraph  of  cross-complaint  was  afterwards  filed  but  was 
dismissed.  An  answer  in  denial  was  filed  to  the  "first  para- 
graph" of  cross-complaint.  Upon  the  first  trial  appellants 
had  judgment.  Appellee's  motion  for  a  new  trial  as  of  right 
was  granted.  Special  finding  of  facts  with  conclusions  of 
law  and  judgment  in  appellee's  favor.  The  errors  assigned 
question  the  conclusions  of  law  and  the  overruling  of  mo- 
tions in  arrest  of,  and  to  modify  the  judgment. 

The  facts  found  are  that  in  1871  Samuel  Miller  owned  in 
fee  the  land  in  question;  on  May  23,  1895,  he  and  his  wife 
quitclaimed  the  land  to  Jacob  A.  Cannon;  July  9,  1895, 
Cannon  and  wife  conveyed  the  same  by  warranty  deed  to 
Samuel  Jack,  Alfred  C.  Steenburg  and  Frank  L.  Steen- 
burg;  September  6,  1895,  Frank  L.  Steenburg  and  wife 
quitclaimed  the  undivided  one-third  to  Samuel  Jack  and 
Alfred  C.  Steenburg;  each  t)f  these  deeds  was  duly  re- 
corded. (3)  "While  the  title  to  said  land  was  in  said  Sam- 
uel Miller,  said  land  was  returned  delinquent  for  taxes  for 
more  than  three  years  prior  to  March  29,  1881,  to  wit,  for 
the  years  1876,  1877,  1878,  1879,  1880,  and  1881,  in  the 
name  of  said  Miller."  (4)  "Said  lands  were  delinquent  for 
taxes,  were  so  returned  in  the  name  of  Samuel  Miller,  were 
offered  for  sale  apd  were  not  sold  for  want  of  bidders  for 
each  of  the  years  1882,  1883,  ancj  1884."  (5)  "On  a  day 
in  vacajtion  within  a  week  prior  to  April  17,  1884,  an  action 
was  commenced  bv  the  State  of  Indiana  on  the  relation  of 
William  A.  Foster,  the  prosecuting  attorney  for  Starke 
<!ounty,  Indiana,  against  said  Samuel  Miller  to  foreclose  the 
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lien  against  said  land  for  the  taxes  then  due,  unpaid,  to  wit, 
the  taxes  for  1882,  1883,  and  1884  by  the  filing,"  etc.,  and 
that  notice  was  duly  given  Miller  by  publication.    On  June 
11,  1884,  he  was  defaulted,  and  a  finding  made  that  the  un- 
paid taxes  due  and  delinquent  against  the  land  described 
was  $92.14,  a  lien  decreed  for  that  sum,  and,  if  not  paid 
within  ten  days,  the  land  to  be  sold  by  the  sheriff  and  when 
made  the  equity  of  redemption  should  be  barred.    On  Janu- 
ary 20,  1885,  precipe  having  been  filed  with  the  clerk,  an 
order  of  sale  was  issued,  and  on  February  13,  1885,  the 
lands  were  sold  by  the  sheriff  to  one  William  R.  Beatty  for 
$47.38,  and  a  certificate  of  purchase  issued.     Afterwards, 
February  18,  1886,  the  land  not  having  been  redeemed,  the 
sheriff  executed  to  Beatty  a  sheriff's  deed.    Beatty  and  wife 
conveyed  the  land  to  J.  D.  Beatty,  who,  with  his  wife,  con- 
veyed the  land  to  John  F.  White,  and  he,  with  his  wife,  to 
appellee;  all  these  deeds  being  warranty  deeds  and  duly  re- 
corded.    At  the  time  the  suit  to  foreclose  the  tax  lien  "waB 
filed,  and  for  more  than  a  year  prior  thereto,  Miller  was,  and 
thereafter  for  more  than  five  years,  continued  to  be  a  non- 
resident of  the  State  of  Indiana;  and  at  the  time  of  that  ac- 
tion Miller  was,  and  ever  since  has  been,  a  married  maxi,  ^^^ 
that  his  wife  was  not  joined  as  a  defendant  in  that  actioix- 

The  court  stated  as  conclusions  of  law:    (1)  The  circ"^^* 
court  had  jurisdiction  of  the  subject-matrt;er  and  of  the  p^^ 
son  in  the  action  to  foreclose  the  tax  lien,  and  the  d€K3Tee 
rendered  therein  is  valid  as  against  a  collateral  attack^    Sy 
that  the  deed  executed  by  the  sheriff  to  William  R.  ^^Sfh 
pursuant  to  that  decree  vested  in  Beatty  the  interest  ^ 
title  of  Miller  in  aiid  to  the  land;  (3)  that  appellee  ia  tf^ 
owner  in  fee  simple  of  the  land  and  is  entitled  to  have  b^ 
title  quieted  against  appellants,  neither  of  whom  have  ^ 
interest  therein. 

The  first  question  presented  is  the  sufficiency  of  the  cot^^ 
veyance  by  the  sheriff  to  vest  the  title  to  the  lands  in  '^jj^ 
liam  R.  Beatty,  the  purchaser  at  the  sheriff's  sale.    SectJox^^ 
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222  of  the  act  approved  March  29,  1881  (Acts  1881,  s.  s. 
611),  §6491  R.  S.  1881,  provides  that  "The  county  auditor 
fihall  make  a  list  each  year,  before  the  Slst  day  of  Decem- 
ber, of  all  the  lands,  and  town  and  city  lots  which  have  been 
offered  for  sale  for  three  years,  successively,  after  the  pass- 
age of  this  act,  and  which  have  remained  unsold  for  want 
of  bidders."  This  section  further  provides  how  the  list  shall 
be  made ;  that  the  auditor  shall  certify  the  same  to  be  true 
and  correct,  and  deliver  it  to  the  prosecuting  attorney,  who 
shall  bring  suit  in  the  circuit  court;  that  such  proceedings 
shall  be  conducted  afl  ordinary  civil  suits  to  foreclose  mort- 
gages. 

Section  223  of  the  same  act,  §6492  R.  S.  1881,  provides 
that  the  decree  in  such  suit  shall  provide  that  the  property 
shall  be  sold  bv  the  sheriff  as  other  lands  are  sold  on  execu- 
tion,  and  that  the  judgment  as  to  the  lien  shall  be  without 
any  relief  from  valuation  or  appraisement  laws,  and  without 
stay  of  execution,  and  provides  the  manner  of  applying  the 
proceeds  of  the  sale. 

Section  222,  supra,  was  amended  by  the  act  approved 
March  6,  1883.  (§§2147,  2148  Elliott's  Supp.)  The  first 
section  of  the  amendatory  act  is  a  reenactment  of  §222, 
supray  with  some  additions  concerning  property  in  cities  a^d 
incorporated  towns. 

The  second  section  of  the  amendatory  act  of  March  6, 
1883  (§2148  supra)  provides  that  at  the  next  sale  f^r  taxes 
after  the  passage  of  the  act  the  county  treasurer  of  any 
county  in  which  lands  *Tiave  been  returned  delinquent  or 
have  remained  unsold  for  want  of  bidders  for  three  years 
or  more,  prior  to  March  29,  1881,  shall  advertise  and  sell 
the  same  as  other  delinquent  lands  are  sold,  but  the  same 
shall  be  advertised  separately  from  other  lands,  and  the  ad- 
vertisement as  to  such  lands  and  lots  shall  specify  that  they 
have  remained  delinquent  for  three  years  prior  to  March 
29,  1881.  Such  treasurer  shall  offer  and  sell  such  lots  and 
lands  to  the  highest  bidder  for  cash,  and  when  such  sale  is 
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made,  the  county  auditor  shall  give  to  such  purchaser  a  cer- 
tificate similar  to  those  given  in  the  case  of  other  tax  sales, 
and  reciting  the  fact  that  the  purchaser  was  the  highest  bid- 
der for  cash.  Such  certificate  shall  entitle  the  holder  to  a 
deed  as  in  other  cases  of  lands  sold  for  taxes."  This  section 
further  provides  that  if  such  lands  fail  to  sell  for  want  of 
bidders  they  shall  be  considered  forfeited  to  the  State, 
stricken  from  the  duplicate,  and  placed  on  a  book  provided 
for  that  purpose;  that  the  owner  may  redeem  within  two 
years  from  the  date  of  the  failure  to  sell;  if  such  lands  are 
not  redeemed  the  title  shall  vest  in  the  State  in  fee  simple 
absolute  and  be  held  and  disposed  of  by  the  State  as  other 
lands  of  the  State  are  held;  the  section  also  is  made  to  apply 
to  city  treasurers. 

Construing  the  third  and  fourth  findings  so  that  they  wiQ 
be  consistent  with  each  other,  the  court  found  that  these 
lands  were  returned  delinquent  for  taxes  for  more  than 
three  years  prior  to  March  29,  1881,  giving  the  years,  and 
that  they  were  offered  for  sale  in  the  vears  1882,  1883  and 
1884,  and  were  not  sold  for  want  of  bidders.  The  fifth  find- 
ing must  be  held  to  mean  that  the  suit  was  brought  to  collect 
the  taxes  which  were  attempted  to  be  collected  by  sales  in 
1882,  1883,  and  1884,  because,  as  the  taxes  for  any  year  are 
not  due  until  the  year  following,  these  lands  could  not  have 
been  offered  for  sale  prior  to  bringing  the  suit  for  three 
years  s^cessively  for  the  taxes  for  either  of  the  three  years 
named.  That  is,  the  taxes  for  1882  could  not  become  de- 
linquent  until  1883,  and  when  the  suit  was  brought  it  was 
not  possible  that  the  statutory  steps  required  could  have 
been  taken  by  the  auditor  for  taxes  for  these  three  years. 
It  must  be  remembered,  also,  that  under  the  statutes  in 
quesftion  the  circuit  court  did  not  have  jurisdiction  to  order 
the  sale  of  any  and  all  land  delinquent  for  taxes,  but  only 
such  land  as  had  previously  been  offered  for  sale  as  provided 
in  the  statutes.  Sections  6417,  6422,  6426,  6426,  6457, 
6458,    R    S.    1881.      Taking    these    findings     together. 
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the  ouly  reasonable  construction  is  that  the  suit  by  the  prose- 
cuting attorney  was  brought  to  foreclose  the  lien  upon  land 
which  was  returned  delinquent  for  taxes  for  more  than 
three  years  prior  to  March  29,  1881,  which  land  had  been 
offered  for  sale  in  1882,  1883,  and  1884,  and  was  not  sold 
for  want  of  bidders. 

The  question  to  be  determined  is  not  so  much  whether 
§222  of  the  act  of  March  29,  1881,  ceased  to  exist  upon  the 
approval  of  the  act  of  March  6,  1883,  as  it  is  the  construc- 
tion to  be  given  the  second  section  of  the  act  of  March  6, 
1883.  The  first  section  of  the  amendatory  act  of  1883  is 
substantially  the  same  as  §222  of  the  act  of  1881,  and  the 
same  construction  would  apply  to  both  sections. 

As  appellee's  tit;le  depends  upon  the  validity  of  the  pro- 
ceedings instituted  by  the  prosecuting  attorney  on  April 
17,  1884,  resulting  in  a  foreclosure  of  the  lien,  a  sale  by  the 
sheriff,  and  a  sheriff's  deed,  the  question  arises  whether  the 
circuit  court  had  jurisdiction  of  the  subject-matter  of  that 
action. 

It  is  too  well  settled  to  admit  of  argument  or  to  require 
the  citation  of  authority  that,  where  a  court  of  general  juris- 
diction had  jurisdiction  of  the  parties  to  tlie  action  and  of 
the  subject-matter,  its  judgment  is  binding  until  reversed 
or  set  aside,  and  that  such  a  judgment  can  not  be  collaterally 
attacked.  But  a  judgment  rendered  where  the  court  has 
not  jurisdiction  of  the  parties  or  of  the  subject-matter  of 
the  action  is  void  and  binds  no  one,  and  may  be  treated  as  a 
nullity  when  it  comes  in  question  collaterally.  The  want  of 
jurisdiction  of  the  subject-matter  in  a  court  rendering  a 
judgment  may  always  be  shown  whenever  any  benefit  is 
sought  under  the  judgment  Bryan  v.  Blyihe,  4  Blackf . 
249 ;  Homer  v.  Doe,  1  Ind.  130,  48  Am.  Dec.  355 ;  Babbitt 
V.  Do€f  4  Ind.  355;  Patterson  v.  Prior,  18  Ind.  440,  81  Am. 
Dec.  367;  Webb  v.  Carr,  78  Ind.  455;  LomsvilUy  etc,,  R. 
Co.  V.  Hubbard,  116  Ind.  103. 

When  the  action  was  brought  by  the  prosecuting  attorney 
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to  foreclose  the  tax  lien  the  act  of  March  6,  1883  was  m 
force.  Neither  by  the  terms  of  that  act,  nor  the  act  of  1881, 
could  all  lands  delinquent  be  sold,  but  only  such  lands  as 
had  previously  been  offered  for  sale  and  remained  unsold 
for  want  of  bidders.  The  second  section  of  the  act  of  1883 
divides  lands  delinquent  and  which  may  be  sold  for  taxes 
into  two  classes.  One  of  these  classes  includes  lands  which 
have  been  returned  delinquent  or  have  remained  unsold  for 
want  of  bidders  for  three  years  or  more  prior  to  March  29, 
1881.  Complete  provision  is  made  for  the  advertisement 
and  sale  of  these  lands  by  the  county  treasurer,  and  for  the 
disposition  of  such  lands  should  they  fail  to  sell  for  want  of 
bidders.  For  some  reason  the  legislature  placed  this  par- 
ticular class  of  delinquent  lands  in  the  hands  of  the  county 
treasurer,  to  be  disposed  of  by  him.  No  provision  is  made 
as  to  this  class  for  a  foreclosure  suit  by  the  prosecuting  at- 
torney and  a  sale  and  deed  by  the  sheriff.  As  we  construe 
the  special  jGbadings,  they  expressly  place  the  lands  now  in 
controversy,  when  they  are  to  be  sold  for  taxes,  withia  the 
special  class  designated  by  the  second  section  of  the  act  of 
1883. 

The  right  to  enforce  the  collection  of  delinquent  taxes 
by  a  sale  of  land  is  statutory.  The  method  prescribed  by 
the  statute  must  be  pursued.  At  the  time  of  the  foreclos- 
ure suit  the  circuit  court  did  not  have  general  jurisdiction 
of  the  sale  of  lands  to  pay  taxes.  It  had  jurisdiction  of  such 
cases  only  as  the  statute  designated.  It  did  not  have  juris- 
diction of  the  subject-matter  in  the  class  of  cases  to  which 
the  particular  case  belonged.  McCoy  v.  AbUy  131  Ind. 
417.  The  circuit  court  had  no  jurisdiction  in  the  proceed- 
ings instituted  by  the  prosecuting  attorney  in  April,  1884, 
and  the  foreclosure  decree  and  sale  of  the  land  pursuant 
thereto  were  void. 

Judgment  reversed,  with  instructions  to  restate  the  con- 
clusions of  law. 
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Crampton  et  al.,  Administrators,  v.  Logan. 

[No.  3,677.    Filed  February  25,  1902.] 

OoNTRAOTB. — Evidence. — Implied  Contracts, — FamUy  Relation, — In  an 
action  on  a  olaim  against  a  decedent's  estate  for  seryioes  rendered 
•by  claimant  as  honsekeeper  for  decedent  it  was  shown  that  plain- 
tiff was  decedent's  sister-in-law  and  went  to  his  home  to  assist 
his  wife,  and  after  the  wife's  death  in  1865  plaintiff  continued  to 
act  as  honsekeeper  until  1897 ;  that  she  receiyed  from  decedent  at 
yarious  times  money  amounting  to  9995.60.  Witnesses  testified 
that  decedent  had  stated  that  if  she  would  stay  with  him  he 
would  do  well  by  her,  that  she  had  taken  good  care  of  him,  and 
in  explanation  of  not  haying  made  proyision  for  her  in  his  will 
said  that  the  chances  were  that  she  would  earn  both  of  his  farms, 
that  she  would  be  paid.  Two  assessors  testified  that  decedent 
said  that  he  was  indebted  to  plaintiff  and  ui)on  being  informed 
that  if  he  made  any  deductions  witness  would  haye  to  assess 
plaintiff,  decedent  said  let  it  go.  Held,  that  there  was  eyidence 
ui)on  which  the  jury  could  find  that  plaintiff  could  reasonably 
02q)ect  compensation  and  that  it  was  reasonable  and  Just  that  she 
should  receiye  remuneration,    pp.  406-411. 

Limitation  of  Actions.— Comptita/ron  of  Time. —Contracts  of  Hire. — 
Where  in  a  claim  against  a  decedent's  estate  for  labor  the  sery- 
ioes are  continuous,  and  no  time  is  fixed  for  payment,  or  when  the 
contract  sliall  end,  the  statute  of  limitations  will  not  begin  to 
run  until  the  seryices  are  ended,    pj).  41I-4IS. 

Same. — No  Distinction  Between  Express  and  Implied  Contracts. — There  is 
no  distinction  in  respect  to  the  statute  of  limitations  between 
exxnress  or  implied  contracts,    pp.  4IS,  414. 

Prom  Howard  Circuit  Court ;   W.  W.  Mounts  Judge. 

Action  by  Susan  E.  Logan  upon  a  claim  against  Ruth 
J.  Crampton  and  others,  administrators  of  the  estate  of 
Isaac  Crane,  deceased,  for  services  as  housekeeper.  From 
a  judgment  for  plaintiff,  defendants  appeal.    Affirmed. 

R.  S.  Grregary^  A.  C.  Silverburg^  0.  J.  Lotz^  E.  T.  Reas- 
onerj  J.  W.  (yHara^  L.  J.  Kirkpatrickj  J,  F.  Morrison 
and  71  C  McReynoldSy  for  appellants. 

J.  C.  Blacklidge^  C.  C.  Shirley,  C.  Wolf,  J.  Mitchell, 
N.  N.  Antrim  and  W.  B.  McClintic,  for  appellee. 
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Black,  J. — ^This  was  an  action  upon  a  claim  of  the  ap- 
pellee, Susan  E.  Logan,  against  the  estate  of  Isaac  Crane, 
deceased,  represented  by  the  appellants,  upon  an  account 
for  services  as  housekeeper  from  August  12,  1866,  to  April 
19,  1897,  at  various  amounts  per  week  at  different  periods; 
the  whole  account,  as  shown  by  the  statement  of  claim, 
amounting  to  $9,110,  with  credits  thereon,  stated  as 
amounting  to  about  $995.50,  the  credits  being  made  by  the 
claimant  for  money  received  at  various  times  from  1875  to 
1895,  and,  as  to  a  small  portion  of  the  credits,  at  dates 
which  she  said  she  could  not  state.  The  cause  was  com- 
menced in  1897  in  Miami  county,  and  the  venue  was 
changed  to  the  court  below,  where  there  was  a  trial  by  jury, 
a  verdict  being  returned  in  favor  of  the  appellee  for 
$4,115. 

It  appeared  in  evidence  that  the  appellee  was  the  sister 
of  the  wife  of  the  intestate,  and  went  to  his  home  at  a  time 
when  he  was  building  a  new  brick  dwelling-house  and  his 
wife  wanted  some  assistance ;  the  appellee  being  then  an  un- 
married woman  about  twenty  years  of  age.  The  intestate 
had  one  child  that  died  in  infancy.  AVhen  the  appellee  had 
been  so  at  the  residence  of  the  intestate  about  two  months, 
his  wife  died.  The  intestate  was  not  thereafter  married 
again.  The  appellee,  remaining  unmarried,  continued  to  live 
at  the  residence  of  the  intestate,  acting  as  his  housekeeper 
and  performing  domestic  services  in  that  capacity  for  nearly 
thirty-two  years,  and  until  his  death,  at  an  advanced  age, 
in  August,  1897,  leaving  no  children  surviving  him.  In 
1894  he  had  a  stroke  of  paralysis,  and  during  the  latter  part 
of  his  life  the  appellee  gave  him  increased  care  and  assist- 
ance. In  1897  a  guardian  was  appointed  for  him  as  a  per- 
son of  unsound  mind.  No  service  rendered  after  the  ap- 
pointment of  a  guardian  is  embraced  in  appellee's  claim. 
During  all  the  period  of  her  service  on  which  her  claim  is 
based  she  had  charge  of  the  household  affairs,  assuming 
the  responsibilities  and  performing  the  labors  of  a  house- 
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keeper  or  female  head  of  a  fanner's  household.  No  ex- 
press contract  between  the  parties  relating  to  the  appellee's 
services  appears  in  evidence. 

A  considerable  portion  of  the  argument  here  has  been  de- 
voted to  the  question  as  to  the  sufficiency  of  the  evidence. 
In  view  of  the  scope  of  the  argument  and  the  earnestness  of 
counsel,  it  may  not  be  improper,  before  further  reference 
to  the  facts  in  evidence,  to  state  some  elementary  principles 
involved  in  the  case.  An  action  will  not  lie  to  recover  for 
services,  though  they  be  beneficial,  if  voluntarily  ren- 
dered, without  expectation  at  the  time  of  the  performance 
thereof  that  they  will  be  paid  for;  and  the  fact  that  the 
sen-ices  have  been  rendered  with  the  hope  or  the  design 
on  the  part  of  the  person  performing  them  that  they  will 
be  gratuitously  rewarded  or  paid  for  through  the  gener- 
osity of  the.  person  for  whom  they  have  been  rendered  will 
not  take  the  case  out  of  the  rule.  It  is  also  a  general  rule 
that  where  one  does  work  or  performs  service  for  another 
at  his  request,  or  which  he  knowingly  permits,  availing  him- 
self thereof  and  accepting  benefit  therefrom,  an  agreement 
is  implied  that  the  latter  shall  pay  the  former  what  the 
work  or  service  is  reasonably  worth.  But  where  the  person 
rendering  services  and  the  person  for  whom  they  are  ren- 
dered are  members  of  a  family,  living  together  as  one 
household,  and  the  service  appertains  to  such  condition,  an 
implication  of  a  promise  on  the  part  of  the  recipient  to  pay 
for  the  services  does  not  arise  from  the  mere  rendition  and 
acceptance  thereof,  but  the  services  will  be  presumed  to  be 
gratuitous;  and,  to  support  a  recovery  therefor,  the  burden 
will  be  upon  the  plaintiflF  who  rendered  the  services  to 
show  an  express  contract  for  compensation,  or  such  circum- 
stances of  the  services  as  manifest  a  reasonable  expectation 
on  his  part  of  compensation  therefor.  This  presumption 
affecting  members  of  the  household  applies  to  all  who 
actually  live  together  as  a  family,  however  related,  or 
whether  related  or  not  by  blood  or  affinity,  though  the  pre- 
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sumption  may  be  strengthened  or  weakened  by  the  close- 
ness or  remoteness  of  the  relation  and  intimacy  of  the 
parties  as  a  circumstance  of  the  case. 

The  fact  that  the  services  were  rendered  without  express 
contract  while  the  parties  were  members  of  a  family  living 
together  as  a  household,  it  is  sometimes  said,  rebuts  the 
presumption  or  implication  that  compensation  was  intended 
for  the  accepted  services,  and  raises  a  presumption  that 
they  were  gratuitous,  which  may  be  rebutted  by  proof  of 
circumstances  such  as  justify  an  inference  that  compensa- 
tion was  intended.  Or  it  may  properly  be  said  that  for 
the  services  of  the  member  of  the  family  the  law  will  not, 
as  in  ordinary  like  cases  of  requested  or  accepted  services, 
raise  an  implie^  promise  to  pay;  but  recovery  therefor  may 
be  had  upon  proof  either  of  an  express  contract,  the  terms 
of  which  will  control,  or  of  an  implied  contract;  and  that  to 
establish  an  implied  contract,  the  evidence  must  show  clr- 
<?umstances  of  such  potency  as  to  overcome  the  prima  facit 
presumption  that  the  services  were  rendered  gratuitously. 
The  relation  between  members  of  the  family  in  the  con- 
ferring and  receiving  of  benefits  and  the  rendering  and  ac- 
cepting of  services  appertaining  to  that  relation  is  not  con- 
tractual, but  such  benefits  and  services  are  presumed  to  be 
bestowed  and  rendered  in  the  performance  of  duty  or  the 
nianifes'tation  of  affection  or  kindly  regard,  for  which  re- 
muneration is  not  contemplated  and  should  not  be  expected 
"by  either  party,  being  the  products,  as  may  well  be  pre- 
sumed, of  higher  motives  or  impulses  than  desire  of  pe- 
cuniary reward;  and  for  the  recovery  of  compensation  for 
ser^-ices  rendered  by  a  member  of  a  family,  as  in  all  other 
cases  of  recovery  for  services,  a  contract  must  be  shown, 
eitlier  express  or  implied;  and  if  the  circumstances  autho^ 
ized  the  person  rendering  the  sennees  reasonably  to  expect 
payment  therefor,  by  way  of  furtherance  of  the  intention 
of  the  parties,  or  because  reason  and  justice  require  com- 
pensation, the  law  will  imply  a  contract  therefor.     The 
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question  as  to  whether  or  not  there  was  either  an  express 
contract  or  an  implied  contract  to  pay  for  the  services  is 
matter  of  fact  for  the  jury  to  determine  upon  the  evidence; 
and  this  court  in  passing  upon  evidence  in  such  cases  must 
be  guided  by  the  well  established  rule  applicable  in  all 
cases  that  the  province  of  the  jury  to  determine  questions 
of  fact  must  not  be  invaded,  and  their  determination  therein 
will  not  be  disturbed  if  there  was  evidence  tending  to  sup- 
port the  verdict.  Hill  v.  Hilly  121  Ind.  255;  Smith  v.  Den- 
many  48  Ind.  65;  Cauhle  v.  Ryman,  26  Ind.  207;  Wallace 
V.  Longy  105  Ind.  522,  55  Am.  Rep.  222;  Adam^  v.  AdamSy 
23  Ind.  50;  House  v.  HousCy  6  Ind.  60;  Hays  v.  McConnelly 
42  Ind.  285 ;  Pitts  v.  PittSy  21  Ind.  309 ;  Lockwood  v.  Rob- 
hinSy  125  Ind.  398;  Schoonover  v.  Vaclwriy  121  Ind.  3; 
Story  V.  Story y  1  Ind.  App.  284;  Chamness  v.  CoXy  2  Ind. 
App.  485;  James  v.  Gilleriy  3  Ind.  App.  472;  Knight  v. 
Knight y  6  Ind.  App.  268. 

The  evidence,  the  substance  of  some  of  which  we  have 
stated,  was  voluminous,  and  in  some  respects  conflicting. 
After  the  appellee  went  to  live  at  the  home  of  the  intestate, 
she  received  about  $400  for  her  portion  of  the  estate  of  her 
father.  This  money  she  loaned  at  interest.  In  1883  she 
purchased  twenty  acres  of  land  for  $750.  She  then  re- 
ceived for  that  purpose  $400  from  the  intestate,  she  at  that 
time  having  other  money  out  at  interest.  One  of  the  credits 
given  by  her  upop  her  claim  against  the  intestate's  estate 
was  for  $400  cash  paid  in  1883,  and  the  fact  that  she  got 
that  sum  from  the  intestate  at  that  time  was  proved  on  the 
trial. 

William  Ryan,  a  nephew  of  the  appellee,  testified  that 
about  the  vear  1880  or  1881  he  had  a  conversation  with  the 
intestate  in  the  presence  of  the  appellee;  that  the  witness 
wanted  the  appellee  to  keep  house  for  him,  and  proposed  to 
her  to  come  and  keep  house  for  him ;  and  that  the  intestate 
said  that,  if  she  would  stay  with  him,  he  would  do  well  by 
her,  that  he  would  provide  for  her  well  in  the  end.     The 
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same  witness  testified  that,  perhaps  two  years  before  the 
intestate  became  paralyzed,  he  had  another  conversation 
with  him,  when  the  intestate  said  he  was  going  to  do  well  by 
Susan;  that  she  had  taken  good  care  of  him;  and  that  he  was 
going  to  do  well  by  Susan.  This  witness  testified  to  another 
conversation  in  1895;  th«t  he  came  into  the  house  and  found 
his  aunt  in  tears,  and  asked  her  what  was  the  matter,  the 
intestate  being  present;  that  she  told  the  witness  that  the 
intestate  had  made  his  w^ill  and  had  left  her  out  entirely 
again;  that  he  asked  the  intestate  why  he  did  that,  and  the 
intestate  said  he  didn't  hardly  know  how  to  make  a  will, 
and  said,  "The  chances  are  that  she  will  earn  both  of  those 
places  yet".  The  intestate  then  and  at  his  death  owned 
eighty  acres  of  land,  on  which  he  resided,  and  one  hundred 
and  twenty  acres  about  six  miles  from  the  home  place. 

A  witness,  one  Holcomb,  testified  that  in  1896  he  was 
present  when  the  appellee  was  assisting  the  intestate  to  put 
on  his  overcoat,  and  the  witness  said  to  the  intestate  that 
he  was  a  bother  to  Miss  Logan,  and  the  intestate  said:  '^I 
am  a  heap  of  bother  to  her,  but  I  will  makj?  it  all  right  with 
Susan  in  the  end".  Margaret  Logan,  a  niece  of  the  appel- 
lee, testified  that  in  1896  she  was  present,  and  the  intestate 
wanted  the  appellee  to  come  and  wait  on  him;  that  the  ap- 
pellee was  doing  some  work,  and  he  called  her,  and  she  came 
and  assisted  him.  Appellee  asked  him  why  he  did  not  let 
the  witness  wait  on  him,  and  he  said  he  wanted  her.  Ap- 
pellee said,  "You  are  always  calling  for  me,  but  I  don't 
believe  you  think  anything  of  me;  for  you  did  not  remem- 
ber me  in  your  will".  He  said:  *^Vell,  Susan,  you  will  be 
well  paid;  there  is  two  farms  to  pay  you  out  of.  T  think 
you  can  be  paid  out  of  them".  A  witness,  who  was  deputy 
assessor  in  1804,  testified  that  he  assessed  the  intestate  that 
year,  and,  in  speaking  of  making  deductions  of  his  indebted- 
ncv^s,  the  intestate  said  that  he  was  indebted  to  Susan  Logan. 
The  witness  then  told  him  that,  if  he  made  any  deduction, 
witness  would  have  to  assess  Susan  Logan;  and  the  intestate 
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said  that,  if  that  was  the  case,  to  let  it  go;  and  he  did  not 
make  any  deduction.  Another  witness,  who,  as  deputy  as- 
sessor, assessed  the  intestate  in  1897,  testified  that  the  intes- 
tate said  he  owed  the  appellee,  but  he  did  not  deduct  any- 
thing therefor,  saying  to  let  it  go.  It  can  not  properly  be 
said,  we  think,  that  there  was  not  any  evidence  upon  which 
the  jury  could  find  that  the  appellee  could  reasonably  ex- 
pect to  be  compensated,  and  that  it  was  reasonable  and  just 
that  she  should  receive  remuneration.  The  amount  awarded 
by  the  jury  was  within  the  evidence  as  to  the  value  of  the 
services. 

But  it  is  claimed  on  behalf  of  the  appellants  that  in  no 
event,  under  the  facts  of  the  case,  could  there  be  a  recovery 
for  more  than  six  years,  the  period  of  statutory  limitation 
for  actions  on  accounts  and  contracts  not  in  writing ;  and,  in 
this  connection,  counsel  discuss  instructions  on  this  subject. 
Among  the  instructions  requested  by  the  appellants  was  the 
following,  numbered  ten:  "The  statute  of  this  State  pro- 
vides that  all  actions  on  accounts  and  contracts  not  in  writ- 
ing shall  be  commenced  six  years  after  the  cause  of  action 
has  accrued,  and  not  afterward,  or  if  an  action  is  brought  to 
recover  a  balance  due  upon  a  mutual,  open,  and  current  ac- 
count between  the  parties,  the  cause  of  action  shall  be 
deemed  to  have  accrued  from  the  date  of  the  last  item 
proved  in  the  account  on  either  side.  By  the  term  'mutual 
account,'  as  here  used,  is  meant  an  account  kept  by  each 
party,  and  there  must  be  two  sides  to  the  account.  Pay- 
ments alone  made  on  one  side  of  the  account  do  not  make 
it  an  open  and  mutual  account".  The  court  gave  this  in- 
struction, adding  thereto  the  following:  "But  where  serv- 
ices are  continuous,  and  there  is  no  time  fixed  for  payment, 
or  when  the  contract  shall  end,  the  statute  of  limitations 
will  not  begin  to  run  until  the  services  are  ended".  To  this 
modification  the  appellants  excepted. 

The  court  refused  to  give  instnictions  eleven  and  twelve 
asked  by  the  appellants,  as  follows:    "(11).  Where  all  the 
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items  of  an  account  are  on  one  side,  the  fact  that  some  of 
them  are  within  «ix  years  before  the  commencement  of  the 
action  will  not  take  the  others  of  longer  standing  out  of  the 
operation  of  the  statute  of  limitations,  and  in  such  case 
only  the  items  of  account  that  have  accrued  within  six  years 
can  be  recovered  for.  (12)  This  is  an  action  upon  the  ac- 
count for  services  rendered  by  the  plaintiff,  as  alleged 
therein,  as  housekeeper  for  the  defendants'  decedent.  It 
is  alleged  and  averred  that  the  items  of  the  account  therein 
declared  upon  have  arisen  upon  account  of  labor  and  serv- 
ices rendered,  commencing  August  12,  1865,  and  ending 
April  19,  1897.  The  items  of  account  therein  declared 
upon  are  stated  as  owing  and  due  plaintiff  for  services  ren- 
dered as  declared  upon  in  the  complaint.  There  are  certain 
credits  given  upon  said  account,  aggregating  $995.50.  The 
court  instructs  you  that,  under  the  law,  an  account  where 
items  are  all  on  one  side,  there  being  nothing  on  the  other 
side  except  credits  of  payment,  such  an  account  is  not  mu- 
tual, open,  and  current,  within  the  meaning  of  the  statute, 
between  the  parties;  and  if  the  jury  further  believe  that 
Isaac  Crane  died  August  4,  1897,  then  the  court  further 
instructs  you  that  all  the  items  of  account  stated  in  plain- 
tiff's complaint  that  had  accrued,  if  any  there  be,  more  than 
six  years  before  his  death,  would  be  barred  by  the  statute 
of  limitations,  and  the  plaintiff  can  not  recover  in  this  case 
upon  such  items."  In  Littler  v.  Smiley^  9  Ind.  116,  an  ac- 
tion against  administrators  of  a  decedent's  estate  for  work 
and  labor  performed  by  the  plaintiff,  it  was  held  that  if  the 
plaintiff  performed  labor  for  the  intestate  under  an  agree- 
ment to  be  paid  therefor,  without  specifying  at  what  time  the 
payment  should  be  made,  or  how  long  the  labor  should  be 
performed,  the  statute  of  limitations  would  not  commence 
to  run  until  the  labor  was  ended;  that  there  being  an  entire 
contract  to  sers'e  for  an  indeiinite  period,  the  rule  that  in 
an  action  on  account,  where  all  the  items  of  the  account  are 
on  one  side,  tlie  fact  that  some  items  are  within  the  period 
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of  limitation  does  not  take  the  others  of  longer  standing  out 
of  the  operation  of  the  statute,  would  not  apply  to  such  ac- 
tion upon  an  entire  continuing  contract.  In  The  case  last 
named  the  service  was  rendered  by  the  claimant  in  the  fam- 
ily of  her  brother  under  circumstances  such  that  the  law,  it 
was  said,  would  not  imply  a  promise  to  pay;  and  the  court 
said  there  was  evidence,  which  is  not  set  out,  tending  to 
prove  an  express  agreement.  Such  a  continuing  contract, 
however,  may  be  an  implied  contract,  and  the  same  rule 
would  apply  to  it.  Story  v.  Story ,  1  Ind.  App.  284.  In 
Knight  v.  Knight^  6  Ind.  App.  268,  281,  it  was  said:  "The 
services  in  this  case  were  continuous  for  nearly  twenty 
years.  Where  no  certain  time  is  fixed  for  payment,  or  when 
the  conti'act  shall  end,  or  where,  as  in  this  c^se,  the  evidence 
tends  to  support  the  theory  that  compensation  was  to  be 
made  to  appellee  at  the  death  of  Knight,  if  not  before,  the 
contract,  whetlier  express  or  implied,  should  be  considered 
and  treated  as  a.  continuous  one,  and  the  -statute  of  limitii- 
tions  would  not  begin  to  run  until  the  services  were 
ended". 

The  determination  as  to  the  applicability  of  the  rule  in 
question  relating  to  the  statute  of  limitations  is  not  depend- 
ent upon  the  question  as  to  whether  the  contract  is  express 
or  implied.  There  does  not  seem  to  be  any  sufficient  reason 
for  the  distinction  in  this  respect  which  counsel  for  the  ap- 
pellants seek  to  make  between  an  express  contract  and  an 
implied  contract.  See,  also,  Frost  v.  Tarr^  53  Ind.  390; 
^Y right  v.  Millery  63  Ind.  220;  Schoonover  v.  Vachon^  121 
Ind.  3;  Taggart  v.  Tevannyy  1  Ind.  App,  339,  357;  Grave  v. 
Pembertoriy  3  Ind.  App.  71;  Carr  v.  (7a?T,  6  Ind.  App.  377; 
Purviance  Vw  Purviancey  14  Ind.  App.  269;  Bartel  v.  Ma- 
thiaSy  19  Oi^e.  482,  24  Pac.  918;  Hicham  v.  Hickaniy  46  Mo. 
App.  496;  O'Brien  v.  Sexton^  140  El.  517,  30  K  E.  461. 

The  case.  In  re  Gardner,  103  X.  T.  533,  9  IST.  E.  306,  57 
Am.  Rep.  768,  cited  by  appellants,  and  other  cases  in  that 
state,  in  which,  in  effect,  an  action  on  such  an  entire  con- 
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tinuing  contract  is  treated  as  if  upon  an  account  of  distinct 
items  all  on  one  side,  are  not  in  agreement  with  the  doctrine 
long  established  in  this  State.  The  modification  of  the  tenth 
instruction  requested  by  appellants  was  correct,  and  their 
eleventh  and  twelfth  instructions  were  not  applicable  to  the 
case. 

Other  matters  argued  before  us,  so  far  as  not  covered 
by  what  we  have  already  said,  do  not  seem,  upon  considera- 
tion, to  be  of  suflScient  moment  to  require  the  further 
lengthening  of  this  opinion. 

Judgment  aiHrmed. 


Stone  v.  Heaton. 

[No.  3,649.    Filed  February  25,  1902.] 

EviDENOE. — Scdes. — Commission, — ^In  an  action  for  a  commission  for 
the  sale  of  timber  npon  an  alleged  contract  that  plaintiff  was  to 
receive  an  amount  equal  to  the  money  paid  for  the  timber  in 
excess  of  $1,600,  the  timber  being  sold  for  92,100,  evidence  that 
defendant  offered  to  take  91 1 600  for  the  timber  previous  to  the 
sale  was  competent  as  tending  to  show  that  defendant  was  will- 
ing to  sell  for  91,600.    pp,  414-4^^. 

Same. — Letters. — Sales, — Commission.— In  an  action  for  a  commission 
for  the  sale  of  timber  the  testimony  of  a  witness  that  he  read  a 
letter  from  plaintiff  addressed  to  defendant  in  reference  to  the 
sale  of  the  timber  was  improperly  admitted,  where  the  defendant 
testified  that  he  never  received  the  letter  and  there  was  no  evi- 
dence that  he  ever  received  it.    pp,  4I6-4I8, 

From  Greene  Circuit  Court ;   W,  W.  Moffettj  Judge. 

Action  by  John  C.  Heaton  against  Joseph  W.  Stone^ 
for  commission  for  the  sale  of  timber.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Reversed. 

A,  O,  CavinSy  W.  L.  Cavins  and  C.  E.  HendersoUy  for 
appellant. 

S,  Riddle  and  W.  V.  Moffett^  for  appellee. 

Com  STOCK,  C.  J. — Appellee,  who  was  plaintiff  below,  re- 
covered judgment  against  appellant  in  the  sum  of  $600  for 
the  sale  of  growing  trees  belonging  to  appellant.    The  com- 
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plaint  is  in  one  paragraph,  and  alleges,  in  substance,  that  in 
February,  1899,  appellant  was  the  owner  of  a  tract  of  land 
on  which  was  situated  a  large  amount  of  oak  and  hickory 
timber;  that  at  said  time, he  employed  appellee  to  sell  said 
timber;  and  they  thereupon  entered  into  an  oral  contract, 
wherein  appellee  undertook  and  agreed  to  sell  600  choice 
trees  of  appellant's,  for  which  services  and  sale  appellant 
agreed  to  pay  appellee  an  amount  of  money  equal  to  the 
money  paid  for  said  trees  in  excess  of  the  sum  of  $1,500; 
that  pursuant  to  said  agreement  appellee  caused  several 
timber  dealers  to  see  and  estimate  said  timber,  one  of  whom 
purchased  the  same  for  the  sum  of  $2,100,  and  that  said 
sum  was  paid  over  to  appellant,  Stone;  that  appellant  re- 
ceived said  sum,  and  refused  to  pay  appellee. 

In  this  appeal  we  are  required  to  pass  only  upon  the  ac- 
tion of  the  court  in  overruling  appellant's  motion  for  a  new 
trial.  The  grounds  for  a  new  trial  are:  (1)  That  the  ver- 
dict is  not  sustained  by  sufficient  evidence;  (2)  is  contrary 
to  law;  (3),  (5)  and  (6)  that  the  court  erred  in  admitting 
certain  evidence;  (4)  in  refusing  to  strike  out  certain  testi- 
mony. Counsel  for  appellant  claims  that  the  complaint  pro- 
ceeds upon  two  theories:  (1)  That  it  seeks  to  recover  for 
appellee's  services  in  selling  600  growing  trees  an  amount 
equal  to  all  the  money  for  which  he  might  sell  them  in  ex- 
cess of  $1,500;  (2)  it  seeks  to  recover  for  services  all  in 
excess  of  the  $1,500  of  the  identical  money  that  he  sold  ap- 
pellant's trees  for,  which  was  $600.  It  is  stated  that  the 
second  theory  is  the  one  upon  which  appellee  sought  judg- 
ment, and  that  the  evidence  failed  to  sustain  that  theory. 
We  do  not  interpret  the  complaint  as  setting  out  two  theo- 
ries. The  action  is  based  upon  an  oral  contract  between 
the  plaintiff  and  the  defendant,  wherein  the  plaintiff  agreed 
to  sell  600  trees  belonging  to  defendant,  and  the  defendant 
agreed  to  pay  plaintiff  all  money  over  $1,500  for  which  he 
sold  the  same. 

In  the  progress  of  the  trial  plaintiff  had  rested  his  case. 
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and  defendant  liad  begun  the  introduction  of  his  evidence. 
Over  appellant's  objection,  appellee  was  permitted  to  in- 
troduce Wm.  VanMeter,  a  witness  who  testified  that  he 
had  made  examination  of  the  appellant's  timber,  and  that 
Stone  stated  that  he  would  take  $1,500  for  600  choice  trees. 
The  testimony  in  chief  did  not  disclose  when  this  offer  was 
made.  In  response  to  a  question  of  defendant's,  upon  cross- 
examination,  the  witness  averred  that  this  offer  was  made 
about  two  years  ago,  thereupon  appellant  moved  to  strike 
out  the  testimony  of  witness  relative  to  appellant's  offer  thus 
made,  upon  the  ground  that  it  was  too  remote,  and  did  not 
tend  to  support  the  issue.  The  motion  was  overruled,  and 
this  action  of  the  court  is  made  the  fourth  reason  for  a  new 
trial.  This  testimony,  in  connection  with  other  testimony, 
tended  to  show  that  appellant  had  tried  to  find  a  purchaser 
for  600  of  the  choice  trees  for  $1,500.  The  evidence  was 
a  circumstance  tending  to  show  the  probability  that  the  oral 
contract,  testified  to  by  appellee,  had  been  entered  into. 
As  to  the  fifth  reason  for  the  new  trial,  one  Jacobs,  a  wit- 
ness for  appellee,  testified  that  he  was  engaged  in  the  tim- 
ber business;  that  he  saw  Stone  in  Bedford,  in  May  1899, 
the  month  in  which  the  timber  was  sold;  that  Stone  offered 
to  sell  him  600  trees  for  $1,500;  that  he  made  an  estimate 
later  and  offered  to  give  that  amount,  which  was  refused. 
This  was  also  competent  for  the  reasons  given  as  to  the 
evidence  of  VanMeter. 

One  Scott,  a  witness  for  appellee,  testified  that  he  was  a 
school  teacher,  and  taught  in  the  year  in  which  the  timber 
was  sold  in  the  school  district  where  Stone  resided;  that 
Elmer  Rooney,  who  made  his  home  with  the  defendant, 
attended  his  school;  that  in  February,  1899,  Rooney  had  a 
letter  addressed  to  J.  W.  Stone,  and  signed  by  J.  C.  Heaton. 
Witness  was  then  asked  to  state  the  contents  of  the  letter. 
Defendant  objected  to  the  introduction  of  the  letter  upon 
various  grounds.  Scott  was  then  excused  and  defendant 
Stone  called.     He  testified  that  he  had  never  seen  or  re- 
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ceived  the  lettei^  in  question.  Rooney  then  testified  that  he 
had  not  had  or  seen  the  letter  from  J.  C.  Heaton  to  Stone. 
He  said,  "I  do  not  know  where  the  letter  is.  I  never  saw  it. 
I  can  not  read  writing."  The  witness  Scott  was  then  re- 
called and  testified  thfit  the  letter  he  saw  in  possession  of 
E.  Rooney,  and  read,  was  signed  by  J.  C.  Heaton,  and  stated 
that  if  defendant,  Stone,  would  consider  some  town  prop- 
erty as  part  payment,  that  he,  Heaton,  believed  he  could  sell 
Stone's  farm  for  $6,000.  On  cross-examination  he  testi- 
fied that  he  did  not  know  what  became  of  the  letter,  nor 
whether  it  had  ever  been  received  by  Stone  or  not.  There 
is  no  evidence  other  than  above  to  show  that  appellee  ever 
wrote  any  letter  to  appellant  It  affirmatively  appears  from 
appellant's  testimony  that  he  never  received  nor  read  it.  It 
was  not  traced  to  him.  It  was  improperly  admitted.  The 
admission  of  improper  testimony  is  presumed  to  be  preju- 
dicial to  the  party  over  whose  objection  it  is  admitted,  unless 
the  record  shows  to  the  contrarj'.  Johnson  v.  Anderson, 
143  Ind.  493;  Hopkins  v.  Boyd,  18  Ind.  App.  63. 

Appellee  testified  as  follows:  "I  had  a  conversation  with 
the  defendant  in  which  he  said,  'Can  you  find  me  a  buyer 
for  my  timber?'  I  said:  'Yes.  How  much  do  you  want  for 
it,  and  what  will  you  give  me  to  sell  it  for  you  V  To  which 
Stone  said  that  if  I  sold  600  of  his  choice  trees  I  could  have 
all  over  $1,500  I  got  for  them  on  my  commission,  and  in  the 
event  I  could  get  only  $1,500  for  them  I  was  to  have  a  small 
commission;  the  defendant  also  said  that  if  I  would  sell 
1,000  of  his  choice  trees  for  the  sum  of  $2,000,  that  I  could 
have  for  such  services  all  over  said  amount  of  $2,000  I 
might  receive  for  them,  and  that  I  might  sell  his  farm  for 
$6,000,  and  I  was  to  receive  for  such  services  the  sum  of 
$500." 

The  appellant  denied  in  toto  that  he  had  entered  into  any 
contract  with  the  appellee  for  the  sale  of  the  trees  or  land, 
and  we  do  not  feel  warranted  in  sajdng  that  the  introduc- 
tion of  this  letter  had  no  influence  upon  the  jury ;  on  the 

Vol.  28—27 
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contrary,  it  is  quite  probable  that  the  jury  regarded  it  as 
corroborative  of  appellee's  testimony  as  to  the  contract 
upon  which  he  based  his  action. 

It  was  important  because  of  the  conflicting  character  of 
the  testimony,  not  only  of  the  appellant  and  appellee,  but  of 
the  facts  and  circumstances  testified  to  by  witnesses  in  be- 
half of  the  parties  respectively.  For  this  ruling  of  the  court 
the  judgment  is  reversed.  The  consideration  of  the  first 
and  second  grounds  for  a  new  trial  is  unnecessary. 

The  judgment  is  reversed,  with  instructions  to  sustain  the 
appellant's  motion  for  a  new  trial. 


New  Telephone  Company  v.  Foley. 

[No.  8,669.    Filed  February  26,  1902.  ] 

Contracts. — Enforcement. — Condition  Precedent. — Complaint.  — A  pro- 
vision in  a  contract  for  the  repair  of  a  street  that  the  price  agreed 
to  be  paid  is  to  be  determined  from  the  actnal  measurement  of 
the  work  as  determined  by  the  measurement  of  the  city  engineer 
is  as  binding  nxx)n  the  parties  as  any  other  part  thereof,  and  it 
devolves  uiwn  the  plaintiff,  before  he  can  recover  thereon,  to  show 
a  measurement  by  the  i)erBon  named  in  the  contract,  or  a  reason 
for  the  omission,    pp.  418-4£0, 

Same. — Condition  Prex'edent,-- Pleading, — An  excuse  for  the  non-per- 
formance of  a  condition  precedent  in  a  contract  mnst  be  pleaded 
in  an  action  to  enforce  the  contract,  and  cannot  be  proved  nnder 
the  general  averment  of  performance,    p.  4^0. 

Prom  Marion  Superior  Court ;   Vinson  Carter,  Judge. 

Action  by  Daniel  Foley  against  the  New  Telephone 
Company  on  a  contract  for  the  repair  of  a  street.  From 
a  judgment  for  plaintiff,  defendant  appeals.     Reversed. 

L.  C.  Walker  and  S.  K.  Ruick,  for  appellant. 

•7.  E,  Belly  R.  0.  Hawkins  and  JET.  E.  Smith,  for  appellee, 

KoBY,  J. — This  action  is  founded  upon  a  contract  in 
terms  as  follows:  "Indianapolis,  Ind.,  July  14th,  1898. 
We,  the  undersigned,  agree  to  pay  Daniel  Foley  $3.25  per 
square  yard  for  repairing  Pearl  street  from  the  intersection 
of  Pearl  and  Alabama  streets,  at  the  beginning  of  the  ^nng 
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of  Alabama  street,  to  the  wing  of  New  Jersey  street.  The 
price  hereby  agreed  to  be  paid,  is  to  be  determined  from  the 
actual  measurement  of  trench  in  said  Pearl  street,  as  deter- 
mined by  the  measurement  by  the  city  engineer.  New  Tele- 
phone Co.    H.  B.  Gates,  Sec'y." 

The  court  made  special  findings  of  fact  and  stated  con- 
clusions of  law  thereon,  and  rendered  judgment  against  ap- 
pellant for  $409.  The  controversy  arises  in  regard  to  the 
provision  of  the  contract  relating  to  measurement  by  the 
city  engineer.  This  provision  was  a  part  of  the  contract.  It 
18  as  equally  binding  upon  the  parties  as  any  part  thereof. 
Having  by  the  contract  fixed  the  manner  by  which  the 
amount  due  should  be  ascertained,  it  devolved  upon  the 
plaintiff,  before  he  could  recover,  to  show  a  measurexnent  by 
the  person  named  in  the  contract,  or  a  reason  for  the  omis- 
sion. United  States  v.  Robeson,  9  Pet.  319,  9  L.  Ed.  142; 
Supreme  Council  r,  Forsimjer,  125  Ind.  52,  54,  9  L.  R.  K. 
501,  21  Am.  St.  196;  ITamiUon  v.  Liverpool,  etc.,  Ins.  Co., 
136  r.  S.  242,  10  Sup.  Ct.  945,  34  L.  Ed.  419;  Baltimore, 
etc.,  R.  Co.  V.  Scholes,  14  Ind.  App.  524,  528,  56  Am.  St. 
307;  Bird  v.  St.  John's  Church,  154  Ind.  138,  152;  Pack- 
ard V.  YanSchoicl'y  58  111.  79,  82;  Holmes  v.  Richet,  56  CaL 
307,  38  Am.  Rep.  54;  ^Yilson  v.  New  York,  etc.,  R.  Co., 
11  G.  &  J.  (Md.)  58;  Ball  v.  Doud,  26  Ore.  14,  37  Pac. 
10;  Franklin  v.  Schultz,  23  Mont.  165,  57  Pac.  1037;  Vea- 
zie  V.  City  of  Bangor,  51  Me.  509;  Board,  etc.,  v.  Newlin, 
132  Ind.  27,  31;  McCoy  v.  Able,  131  Ind.  417,  423. 

The  complaint  which  was  in  one  paragraph,  contained  an 
averment  as  follows:  "That  said  plaintiff  did  all  things  re- 
quired of  him  by  said  written  agreement".  Section  373 
Bums  1901,  is  as  follows:  "In  pleading  the  performance 
of  a  condition  precedent  in  a  contract,  it  shall  be  sufficient 
to  allege,  generally,  that  the  party  performed  all  the  con- 
ditions on  his  part.  If  the  allegation  be  denied,  the  facts 
showing  a  performance  must  be  proved  on  the  trial".  An 
excuse  for  non-performance  must  be  pleaded,  and  can  not  be 
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proved  under  the  general  averment  of  performance.  Home 
Ins.  Co.  V.  Duke,  43  Ind.  418;  Bird  v.  St.  John^s  Churchy 
supra,  p.  152. 

The  measurement  stipulated  for  was  to  be  made  by  a 
third  person,  an  agent,  while  so  doing,  of  both  parties,  and 
in  no  w^y  subject  to  the  direction  of  the  appellee.  It  may 
be  literally  true  that  appellee  did  all  that  was  required  of 
him,  without  any  measurement  having  been  made  by  the 
engineer.  The  statute  makes  the  general  averment  of  per- 
formance sufficient  as  to  conditions  to  be  observed  by  ap* 
pellee,  but  it  has  no  application  to  the  facts  here.  It  de- 
volved upon  the  appellee  to  aver  and  prove  that  the  amount 
of  work  done  had  been  measured  as  provided  by  the  con- 
tract^ or  to  aver  and  prove  a  reason  why  it  had  not  been 
measured.  Xeither  of  such  averments  was  made  and  the 
complaint  did  not  therefore  state  a  cause  of  action.  JoKn^ 
son  V.  Howard,  20  Minn.  370;  Butler  v.  Tucker,  24  Wend. 
447 ;  Barton  v.  Hermann,  11  Abb.  Prac.  (T^.  S.)  378;  Deh- 
ware,  etc.,  Co.  v.  Pennsylvania  Coal  Co.,  50  IS.  Y.  250; 
Schencke  v.  Rowell,  3  Abb.  K".  C.  42;  Orafton  v.  Railway 
Co.,  22  Eng.  Law  &  Eq.  557. 

Judgment  reversed,  and  cause  remanded  with  instruc- 
tions to  sustain  demurrer  to  the  complaint,  and  for  further 
proceedings  not  inconsistent  herewith. 


Western  Union  Telegraph  Company  v.  Adams, 

Administratrix. 

[No.  3,565.    Filed  February  26,  1902.] 

Telegraph  Companies. — Delay  in  Delivering  Mesmge. -^Mental  An- 
guish.— ^Damages  cannot  be  recovered  for  mental  anguish  alone  in 
an  action  against  a  telegraph  company  for  delay  in  delivering  a 
message,    pp.  422,  4S3. 

Appeal  and  Error. — Death  of  Plaintiff.— -A  party  against  whom  a 
judgment  is  rendered  may  appeal  therefrom  after  the  death  of  the 
judgment  plaintiff,    pp.  4SS-4S7. 

Same.— Death  of  Judgment  Plaintiff. — ^Where  a  judgment  plaintiff 
dies  after  judgment  and  before  a  transcript  is  filed  the  appellant 
must  substitute  in  the  assignment  of  errors  the  name  of  the  per- 
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sonal  representatives  of  the  deceased  judgment  plaintiff  and  tiorve 
notice  of  the  appeal  ux>on  the  snbstitnted  parties,   pp,  4^^  42s, 

From  Monroe  Circuit  Court ;   W.  H.  Martin^  Judge. 

Action  by  Ancil  Adams  against  the  Western  Union 
Telegraph  Company  for  damages  resulting  from  delay  in 
delivering  a  telegraph  message.  Plaintiff  died  after  the 
rendition  of  a  judgment  in  his  favor  and  the  defendant 
appealed,  Mary  £.  Adams,  plaintiifs  administratrix 
being  substituted  as  appellee.     Reversed. 

S.  N.  Chambers^  S.  0.  Pickens^  C  W.  Moores^  R.  F. 
Davidsoriy  G.  H.  Fearons,  J.  H,  Louden^  and  T.  J.  Louden^ 
for  appellant. 

J.  E.  Henley  and  J.  B.  Wilson^  for  appellee. 

CoMSTOCK,  C.  J. — This  action  was  brought  in  the  Monroe 
Circuit  Court  to  recover  damages  charged  to  have  been  sus- 
tained by  the  appellee's  decedent  by  reason  of  the  appel- 
lant's delay  of  twenty-four  hours  in  delivering  a  telegraphic 
message  to  him.  The  cause  was  tried  by  a  jury,  and  a  judg- 
ment was  rendered  upon  the  verdict  against  the  appellant 
for  $700.  Front  this  judganent  this  appeal  was  taken.  The 
first  error  assigned  is  that  the  complaint  does  not  state  facts 
€ufficient  to  constitute  a  cause  of  action. 

The  substance  of  the  complaint  is:  That  the  defendant 
was  conducting  a  general  telegraph  business  between  Wheel- 
ing, Missouri,  and  Bloomington,  Indiana;  that  on  January 
7,  1898,  one  Thomas  Adams,  deposited  with  the  defendant's 
f.gent  at  Wheeling,  for  transmission  to  Ancil  Adams,  the 
plaintiff,  the  following  message:  "Wheeling  Mo.,  Jan.  7, 
1898.  Ancil  Adams,  Bloomington,  Ind.  Tliley  very  low. 
Come  at  once.  Deliver.  Special  messenger  guaranteed. 
Thos.  Adams".  Two  dollars  and  fifty  cents  was  deposited 
as  a  guaranty  of  the  cost  of  transmission  and  delivery ;  the 
telegram  was  not  transmitted  with  impartiality  and  in  good 
faith,  and  without  delay,  and  in  the  order  of  time  in  which  it 
was  received,  but  was  delayed  twenty-four  hours  at  Bloom- 
ington, Indiana;  Riley  was  the  father  of  Tlioinas  Adr.ns, 
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and  the  only  brother  of  the  plaintiff ;  there  existed  between 
the  plaintiff  and  his  brother  the  strongest  relations  of 
friendship,  confidence  and  love ;  the  plaintiff  took  the  first 
train  after  receiving  said  message  to  go  to  his  brother's  bed- 
side, and  got  as  far  as  Meadville,  Mo.,  a  few  miles  from 
Wheeling,  on  the  morning  of  January  10th;  the  brother 
had  died  the  day  before,  and  had  alreadv  been  buried.  Had 
the  message  been  delivered  promptly  the  plaintiff  would 
have  been  able  to  reach  the  home  of  said  brother  in  Mis- 
souri in  time  to  have  seen  the  body  and  attend  the  funeral; 
that,  bv  reason  of  the  failure  of  the  defendants  to  transmit 
and  deliver  said  dispatch  as  aforesaid,  plaintiff  was  denied 
the  privilege  of  seeing  the  body  of  his  dead  brother  and  at- 
tending said  funeral  and  assisting  tlie  family  of  his  brother 
in  and  about  said  funeral,  and  "thereby",  the  complaint  pro- 
ceeds, "the  plaintiff  was  greatly  distressed,  became  sick, 
nervous  and  exhausted",  and  "on  account  of  said  faihire  lie 
suffered  great  mental  distress  and  nervous  exhaustion  on  ac- 
count of  the  belief  entertained  bv  his  deceased  brother  that 
he,  plaintiff,  paid  no  attention  to  the  summons  contained 
in  said  telegram".  The  only  damages  claimed  in  this  com- 
plaint were  those  suffered  by  the  plaintiff  on  account  of 
missing  his  brother's  funeral. 

The  usual  rule  for  the  ascertainment  of  daonages  to  plain- 
tiff in  an  action  for  delay  in  transmitting  his  telegraphic 
dispatch  is  stated  to  be  such  as  naturally  arise  from  a 
breach  of  the  contract,  and  such  as  may  reasonably  be  sup- 
posed to  have  been  in  the  contemplation  of  both  parties  at 
the  time  they  made  the  contract  as  to  the  probable  result  of 
the  breach  of  it.  Vi^siem  Union  Tel.  Co.  v.  Henley,  23 
Ind.  App.  14;  Wesfeim  Union  Tel.  Co.  v.  Bryant,  17  Ind. 
App.  70. 

The  courts  which  hold  that  damages  for  mental  suffering 
alone  may  be  recovered  base  the  recovery  upon  the  fact 
that  the  language  of  the  message  gives  such  notice  to  the 
company  that  the  message  concerns  such  event  or  event<«  as 
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that  negligence  on  the  part  of  the  company  is  likely  to  be 
followed  by  mental  distress.  The  complaint  before  us  doei 
not  allege  any  knowledge  by  the  defendant  of  the  relation- 
ship between  the  sender  of  the  telegram  and  the  appellee; 
nor  does  the  telegram  disclose  any  relationship,  nor  does  it 
indicate  an  immediate  funeral,  nor  advise  appellant  that 
failure  to  deliver  it  would  be  likely  to  cause  mental  or  phys- 
ical pain.  Since  this  appeal  was  taken,  the  Supreme  Court 
of  this  State,  in  Western  Union  Tel.  Co,  v.  Ferguson,  157 
Ind.  64,  have  held  that  where  through  delay  in  delivering 
a  telegram  plaintiff  was  deprived  of  the  opportunity  of  at- 
tending the  funeral  of  a  near  relative,  and  suffered  neither 
pecuniary  nor  bodily  injury,  he  could  not  recover  for  the 
mental  anguish  occasioned  by  the  defendant's  negligence. 
The  conflicting  holdings  of  various  jurisdictions  are  set  out 
and  so  manv  cases  cited  therein  that  we  deem  it  only  neces- 
sary  to  refer  to  the  case  just  named.  It  is  decisive  of  the 
appeal  before  us. 

Counsel  for  appellee  have  moved  to  dismiss  this  appeal, 
and  strike  the  case  from  the  docket  of  the  Appellate  Court. 
The  facts  relied  upon  as  grounds  for  dismissal  are  as  fol- 
lows: Judgment  was  obtained  in  favor  of  Ancil  Adams  in 
the  Monroe  Circuit  Court,  November,  1899;  Adams  in 
whose  favor  the  judgment  was  rendered  died  in  February, 
1900;  the  transcript  was  filed  in  this  court  in  September, 
1900;  so  that  it  appears  that  Adams,  in  whose  favor  the 
judgment  was  rendered,  died  three  months  after  ite  rendi- 
tion,  and  the  transcript  on  appeal  was  filed  six  months  after 
has  death. 

Section  644,  Burns  1901,  provides  that  appeals  may  be 
taken  from  the  circuit  court  and  superior  court  to  the  Su- 
preme Court  by  either  party  from  all  final  judgments.  By 
§645,  Bums  1901,  one  against  whom  a  judgment  has  been 
rendered  may  appeal  from  such  judgment  at  any  time 
within  one  year  from  its  rendition.  Section  648,  supra, 
reads:     "In  case  of  the  death  of  any  or  all  the  parties  to  a 


424        APPELLATE  COURT  OF  IxVDIANA, 

Western  Union  Tel.  Go.  v.  Adams. 

judgment  before  an  appeal  is  taken^  an  appeal  may  be  taken 
by,  and  notice  of  an  appeal  served  upon,  the  persons  in 
whose  favor  and  against  whom  the  action  might  have  re- 
vived, if  death  had  occurred  before  judgment".  Section 
649,  "The  death  of  any  or  all  of  the  parties  shall  not  cause 
the  proceedings  to  abate;  but  the  names  of  the  proper  per- 
sons being  substituted,  upon  consent  or  upon  notice,  the 
cause  may  proceed*'.  It  is  reasonable  to  infer  that  the  in- 
tention of  the  foregoing  sections  is  to  provide  a  method  of 
appeal  in  cases  where  death  of  one  of  the  parties  to  a  contro- 
versy has  interrupted  the  ordinary  course  of  legal  pro- 
cedure. If  possible,  the  various  sections  of  the  statute  con- 
cerning appeals  must  be  construed  so  as  to  give  each  of  them 
effect.  While  the  right  of  appeal  is  regulated  by  statute  it 
ought  not  to  be  unreasonably  restricted. 

The  general  policy  of  the  law  would  seem  to  make  it  the 
duty  of  the  court  to  construe  the  seotionfl  of  the  statute  set 
out  as  directory  of  the  method  to  be  pursued  in  the  prosecu- 
tion of  appeals,  rather  than  a  limitation  or  abridgement  of 
the  substantial  right  to  appeal  at  all  in  such  cases.  In  the 
case  of  Stout  v.  Indianapolis,  etc:,  R,  Co,,  41  Ind.  149,  the 
original  plaintiff,  Peter  Stout,  recovered  a  verdict  and 
judgment  in  the  Marion  Superior  Court.  On  appeal  to  gen- 
eral term  the  judgment  was  reversed,  and  the  cause  was  re- 
manded to  special  term  for  a  new  trial.  Stout  appealed 
from  the  judgment  of  general  term  to  the  Supreme  Court, 
and  died,  the  appeal  being  prosecuted  by  his  administrator. 
It  was  held  that  the  judgment  of  reversal  left  the  party 
without  a  judgment,  and  simply  with  an  action  pending; 
and  that  as  the  cause  of  action  did  not  survive,  the  power 
to  prosecute  the  appeal,  together  with  the  cause  of  action 
itself,  died  with  the  plaintiff.  The  Stout  case  was  distin- 
guished by  the  Supreme  Court  from  IHlker  v.  KelJy^  130 
Ind.  356,  15  L.  E.  A.  622.  On  the  first  day  of  May,  1888, 
the  appellee  Kelly  recovered  a  verdict  in  the  Marion  Su- 
perior Court  against  Henry  Hilker,  in  an  action  for  per- 
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fional  iujuries  which  she  alleged  she  had  sustained  by 
reason  of  his  actionable  negligence.  Three  days  later  Ilil- 
Icer  filed  a  written  motion  for  a  new  trial.  On  the  11th  day 
of  May,  1888,  while  this  motion  was  pending,  and  before 
it  had  been  argued  or  submitted,  Ililker  died.  June  12th, 
following,  the  appellee  moved  the  court  for  a  judgment  in 
her  favor  on  the  verdict,  nujic  pro  tunCy  as  of  the  date  of 
May  5,  1888.  The  court  sustained  this  motion,  and  ren- 
dered judgment  as  of  that  date,  and  the  administratrix  ap- 
pealed. In  the  Supreme  Court  the  decision  was  not  only 
upon  the  alleged  error  of  the  court  in  entering  the  judgment 
after  the  defendant's  death,  but  also  upon  the  merits  of  the 
controversy  between  the  parties.  There  was  no  question  of 
the  administrator's  right  to  appeal,  although  if  Hilker  had 
died  before  the  verdict  was  rendered  the  action  could  not 
iave  been  revived  against  his  administrator.  If  a  judgment 
can  be  rendered  upon  a  verdict  after  the  death  of  the  partv 
against  whom  the  verdict  is  rendered,  we  can  see  no  just 
reason  why  the  party  against  whom  a  judgment  is  rendered 
may  not  be  permitted  to  appeal  therefrom  after  the  death 
of  the  other  party. 

In  Diefendorf  v.  House^  9  IIow.  Pr.  (X.  Y.)  243,  the 
<;ourt  said  that  the  practice  of  entering  a  judgment,  nunc 
pro  tunc  J  as  of  a  term  prior  to  the  death  of  the  party,  such 
case  depends  upon  the  rule  of  common  law,  "that  when  par- 
ties are  hung  up  by  act  of  law,  neither  of  them  loses  his 
right,  but  eventually  judgment  is  entered  up,  nunc  pro  tunCj 
as  if  the  party  were  still  alive. 

In  Shafer  v.  Shafer,  30  Mich.  163,  the  appeal  was  from 
a  judgment  granting  a  divorce  to  the  appellee.  Within  a 
short  time  after  the  decree  the  party  securing  the  divorce 
died.  After  his  death,  but  witlnn  the  period  allowed  by 
^statute  for  appeals  in  chancery,  the  defendant  took  an  ap- 
peal to  the  supreme  court,  notices  being  served  on  the  so- 
licitor of  record  for  the  complainant  in  the  court  below,  and 
on  the  administrator  of  the  deceased  complainant's  estate. 
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A  motion  was  filed  to  dismiss  the  appeal  on  the  ground  that 
it  was  unauthorized,  but  this  motion  was  denied,  the  court 
holding  that  the  statute  regulating  chancery  appeals  was 
broad  enough  to  authorize  such  an  appeal  in  a  cause  thus 
circumstanced. 

An  act  concerning  the  survival  of  claims  for  personal  in- 
juries, Acts  of  1897,  p.  227,  reads  as  follows:  "That  who- 
ever has  a  claim  for  personal  injuries  and  obtains  judgment 
for  the  same  against  any  person,  company  or  corporation  in 
any  trial  court  of  this  State,  and  from  which  judgment  any 
person,  company  or  corporation,  against  whom  or  which  the 
same  was  obtained,  shall  appeal  to  the  Supreme  or  Appel- 
late Court  of  the  State,  and  such  judgment  be  reversed  by 
such  Supreme  or  Appellate  Court,  and  a  new  trial  be 
granted  to  appellant  thereon;  and  if  the  person  who  ob- 
tained such  judgment  should  die,  pending  such  appeal,  or 
before  a  new  trial  after  such  reversal  can  be  had,  such  claim 
for  personal  injuries  shall  survive  and  may  be  prosecuted  by 
the  personal  representatives  of  such  decedent,  as  other 
claims  are  prosecuted  for  and  on  behalf  of  decedents' 
estates". 

It  is  evident  that  by  "pending  appeal"  is  meant  from  the 
time  of  the  announcement  bv  the  defeated  partv  of  his  in- 
tention  to  appeal.  Otherwise  if  the  plaintiff  dies  after  the 
judgment,  and  before  the  transcript  is  filed,  his  cause  of  ac- 
tion dies  with  him,  notwithstanding  this  section  of  the  stat- 
ute which  obviously  intended  to  provide  against  such  con- 
tingency. If  such  is  not  the  proper  construction  of  the  act 
it  must  be  held  to  discriminate  in  favor  of  certain  persons 
who  may  die  at  one  time,  as  against  those  who  may  die  at 
another  time.  Such  an  intention  can  not  be  attributed  to 
the  legislature.  Therefore,  since  that  body  has  made  pro- 
visions for  the  survival  of  the  cause  of  action  after  reversal 
in  such  cases,  in  doing  so  it  has  given  expression  to  the 
legislative  construction  of  §§648,  649  Bums  1901.  By  use 
of  the  words  "appeal"  and  "reversal"  we  may  conclude 
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that  the  legislature  construed  the  right  of  appeal  in  such 
causes  as  the  present  as  existing  under  these  sections,  since 
there  can  be  no  appeal  or  reversal,  and,  consequently,  the 
words  would  be  meaningless  unless  the  right  of  appeal  ex- 
ists. This  construction  is  fair  and  just  and  works  no  hard- 
ship to  either  party. 

The  cases  cited  by  counsel  for  appellee  are  distinguish- 
able from  the  case  at  bar.  In  Moore  v.  Slacks  140  Ind.  38, 
tlie  appeal  was  taken  in  the  name  of  a  deceased  person  who 
died  after  judgment,  and  before  appeal,  instead  of  in  the 
name  of  the  personal  representative  of  the  decedent.  The 
court  dismissed  the  appeal  on  the  ground  that  an  appeal  in 
the  name  of  a  deceased  person  is  a  nullity  as  the  court 
could  acquire  no  jurisdiction  over  the  appellant  in  such  a 
case.  The  Moore  case  was  decided  upon  the  authority  of 
Taylor  v.  Elliott^  53  Ind.  441,  and  Branham  v.  Johnson,  62 
Ind.  259,  which  are  of  like  tenor  and  effect.  In  the  later 
case  of  Doble  v.  Brown,  20  Ind.  App.  12,  the  appeal  was  dis- 
missed because  the  appellant  attempted  to  prosecute  his  ap- 
peal against  a  dead  appellee,  who  had  died  after  judgment 
and  before  the  appeal.  There  was  no  substitution  before 
appeal  of  the  proper  person,  the  executor,  and  no  notice  was 
served  upon  him.  It  was  not  the  purpose  by  these  decisions 
to  deny  the  right  of  appeal  ^ven  by  the  general  provisions 
of  the  statute  for  a  reason  for  which  an  appellant  was  in  no 
wise  responsible. 

The  conclusion  from  each  of  these  cases  is  that  to  consti- 
tute a  valid  appeal,  where  death  occurs  after  judgment  and 
before  the  transcript  is  filed,  it  is  necessary  for  the  appel- 
lant to  substitute  in  the  assignment  of  errors  the  name  of 
the  personal  representatives  of  the  deceased  judgment 
holder,  and  to  have  notice  of  the  appeal  served  upon  the 
substituted  party.  This  practice  was  followed  in  the  present 
appeal.  The  name  of  "Mary  E.  Adams,  administratrix  of 
the  estate  of  Ancil  Adams,  deceased",  appears  as  appellee 
in  the  assignment  of  errors,  and  the  fact  is  noted  of  his 
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death  and  her  appointment  as  administratrix  by  the  Mon- 
roe (^ircnit  Court.  Notice  was  issued  upon  the  assignment  of 
errors  against  Mary  E.  Adams,  administratrix  of  the  estate 
of  Ancil  Adams,  deceased,  the  appellee  named  in  the  as- 
signment. The  notice  was  issued  September  6th,  less  than 
one  year  from  the  date  of  the  judgment.  The  administra- 
trix was  the  proper  person  to  be  substituted  in  this  appeal 
and  to  be  served  with  notice.  The  appeal  was  properly 
taken. 

The  judgment  is  reversed,  with  instructions  to  sustain  ap- 
pellant's demurrer  to  the  complaint. 


Blakey  et  al.  v.  New  York  Life  Insurance 

Company  et  al. 

[No.  3,585.    Piled  February  26,  1902.  ] 

Appeal  and  Error. — Evidence. — Weight, — When  the  evidence  is  con- 
flicting, and  there  is  some  evidence  to  support  the  verdict  or  find- 
ing, and  the  trial  court  has  overruled  a  motion  for  a  new  trial 
asked  because  the  verdict  or  decision  is  not  sustained  by  sufficient 
evidence,  such  action  of  the  trial  court  is  conclusive  upon  the 
Api)ellate  Court. 

From  Vanderburgh  Superior  Court;  J,  H.  Foster, 
Judge. 

Action  by  the  New  York  Life  Insurance  Company  to 
determine  to  whom.it  should  pay  the  proceeds  of  an  in- 
surance policy.  To  such  proceeding  W.  M.  Blakey  and 
J.  E.  Williamson  intervened,  claiming  an  equitable  inter- 
est in  the  policy  for  attorney  fees.  From  a  judgment 
against  them,  they  appeal.     Affirmed. 

A.  Gilchrist  and  C.  A.  DeBriiler^  for  appellants. 
L.  J.  Herman,  for  appellees. 

"Wiley,  J. — April  6,  1883,  appellee  insurance  company 
issued  to  one  William  A.  Johnston,  a  policy  of  insurance  on 
his  life,  payable  to  himself,  fifteen  years  after  its  date.  Be- 
fore its  maturity  he  became  indebted  to  Henry  Macke,  now 
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deceased,  in  the  sum  of  about  $3,000.  To  secure  the  pay- 
ment of  said  indebtedness,  Johnston  assigned  to  Macke  said 
policy,  and  delivered  the  same  to  him.  •  Macke  retained  the 
possession  of  the  policy  until  after  its  maturity.  The  debt 
due  him  from  Johnston  remained  unpaid.  Johnston  also 
became  indebted  to  one  Ellen  Rodwell,  which  indebtedness 
was  reduced  to  a  judgment.  Johnston  became  insolvent, 
and  said  judgment  could  not  be  collected.  The  judgment 
plaintiff  brought  a  proceeding  supplementary  to  execution, 
and  attempted  to  subject  Johnston's  equity  in  the  insurance 
policy  to  the  payment  of  her  debt.  In  this  proceeding  she 
euffered  defeat,  and  upon  appeal  the  judgment  was  af- 
firmed. Rodwell  V.  Johnston,  152  Ind.  525.  Susan  Z. 
Johnston,  wife  of  William  A.  Johnston  also  claimed  an  in- 
terest in  the  policy  by  assignment.  The  policy  was  for  $5,- 
000,  and  at  its  maturity  was  of  the  value  of  $6,611.65. 

The  insurance  company  being  unable  to  determine  to 
whom  it  should  pay  the  money,  and  to  protect  its  rights, 
brought  an  action  against  all  the  parties  claiming  an  inter- 
est in  the  policy  for  the  purpose  of  having  the  court  adjudi- 
cate the  conflicting  interests.  To  this  ppceeding  Blakey 
and  Williamson,  the  only  appellants  here,  intervened,  and 
asked  to  be  made  parties,  claiming  that  they  had  an  equita- 
ble interest  in  the  proceeds  of  the  policy.  They  were  ad- 
mitted as  parties  and  filed  a  cross-complaint  in  which  they 
averred  that  Henry  Macke,  the  assignee  of  said  policy  of 
insurance,  was  made  a  party  to  RodwelPs  proceedings  sup- 
plementary to  execution,  and  that  he  employed  appellants 
to  represent  him  in  that  proceeding;  that  they  did  represent 
him  and  filed  a  cross-complaint  for  him  in  which  they  set 
up  said  assignment,  and  asserting  that  by  reason  thereof  he 
held  a  first  lien  upon  said  policy  and  the  funds  arising 
therefrom  for  the  payment  of  the  indebtedness  due  to  him 
from  said  Johnston.  In  the  cross-complaint  it  was  averred 
that  at  the  time  of  said  employment  it  was  agreed  between 
Macke  and  appellants  that  the  attorney's  fees  provided  for 


430        APPELLATE  COUET  OF  INDIANA, 

Blakey  v.  New  York  Life  Ins.  Co. 

in  said  notes  should  be  collected  from  said  insurance  funds 
as  compensation  for  their  services,  and  that  by  reason 
thereof  they  were  entitled  to  an  equitable  assignment  of 
the  proceeds  of  said  notes  as  should  arise  from  the  provis- 
ion thereof  concerning  attorney's  fees.  In  that  proceeding, 
appellants  were  attorneys  of  record  for  the  Johnstons,  and 
conducted  the  litigation  for  them.  In  the  proceeding 
brought  by  the  insurance  company,  William  A.  and  Susan 
Z.  Johnston,  Henry  Macke  and  Ellen  Rodwell  were  origin- 
ally made  parties.  Susan  Johnston,  appeared  by  appellants 
as  her  counsel,  and  filed  a  cross-complaint  setting  up  that 
she  had  an  interest  in  the  policy,  under  an  assignment  to 
.her  by  her  husband.  To  this  proceeding  Ilcnrv  Macke 
appeared  by  Louis  J.  Herman  his  attorney  and  filed  an  an- 
swer asserting  his  interest  in  the  policy  by  virtue  of  the 
assignment  to  him.  He  also  appeared  to  the  cross-complaint 
of  appellants  by  the  same  attorney  and  filed  an  answer  in 
denial. 

The  cause  was  submitted  to  the  court  and  a  finding  made 
against  appellants  on  their  cross-complaint.  It  is  not  neces- 
sary to  state  the  findings  as  to  the  other  parties  for  they 
are  not  appealing.  The  appellants  moved  for  a  new  trial  on 
the  ground  that  the  decision  of  the  court  was  contrary  to 
law  and  not  sustained  by  sufficient  evidence.  This  motion 
was  overruled,  and  such  ruling  is  assigned  as  error.  The 
sole  question  presented  by  the  record  and  discussed  by  coun- 
sel is  one  of  fact,  and  that  question  is,  did  Macke  employ 
appellants  to  represent  him  as  his  counsel  in  the  proceed- 
ings supplementary  to  execution,  and  agree  with  them  that 
the  attorney's  fees  provided  for  in  the  not^s  should  be  col- 
lected from  the  funds  arising  from  the  insurance  policy  as 
compensation  for  their  services?  If  this  inquiry  can,  from 
the  record,  be  answered  in  the  affirmative,  then  the  decision 
of  the  court  is  not  sustained  by  sufficient  evidence.  Such 
an  agreement  would  carry  with  it  an  equitable  assignment 
of  the  fimds  arising  from  the  policy  of  insurance  in  favor 
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of  appellants.  See,  1  Am.  &  Eng.  Ency.  of  Law,  (1st  ed.) 
pp.  834,  968. 

In  the  proceedings  supplementary,  to  which  Macke  was  a 
party,  he  was  not  at  first  represented  by  counsel,  and  his 
cross-complaint  was  filed  after  the  action  was  partially  tried. 
During  the  adjournment  of  court,  at  the  noon  hour,  appel- 
lant Blakey  sent  for  Macke  to  come  to  his  office.  He  went 
and  there  met  both  of  the  appellants.  Appellants  wanted 
to  see  the  notes  which  Macke  held  on  Johnston  and  also 
the  policy  assigned  to  him,  and  requested  that  he  bring  them 
to  Blakey's  office.  Appellants  were  attorneys  for  Johnston 
in  that  proceeding.  Macke  went  to  Blakey's  office  and  took 
the  ^otes  and  insurance  policy  as  requested.  Appellants 
represented  to  him  that  he  should  appear  to  that  proceeding 
and  protect  his  interest.  He  informed  them  that  he  did  not 
want  to  go  to  the  expense  of  "hiring  a  lawyer".  He,  how- 
ever, left  the  notes  with  Blakey  that  he  might'  copy  them. 
Appellants  both  testified  that  they  explained  to  Macke  that 
they  would  file  a  cross-complaint  in  that  proceeding  and  pro- 
tect his  interests  in  that  way.  The  cross-complaint  of 
Macke  was  filed  May  17,  1897.  May  29,  following,  Macke 
appeared  in  court  by  Louis  J.  Herman  as  counsel  and  filed 
an  affidavit  to  the  effect  that  he  had  not  employed  appel- 
lants as  his  attorneys  to  represent  him  in  that  case ;  that  he 
did  not  know  th-at  they  were  going  to  file  a  cross-complaint 
for  him;  that  he  repudiated  their  acts,  and  moved  the  court 
to  strike  the  pleading  from  the  files.  While  there  was  no 
formal  order  of  the  court  striking  the  cross-complaint  of 
Macke  from  the  files,  no  further  notice  was  taken  of  it;  ap- 
pellants did  not  longer  represent  him;  and  the  court  made 
no  order  or  finding  relating  to  it. 

The  evidence  of  appellants  is  to  the  effect  that  Macke 
employed  them  in  that  case,"  <and  that  they  said  to  him  that 
they  woifld  protect  his  interests  by  filing  a  cross-complaint, 
and  that  they  would  look  to  the  fund  arising  from  the  policy 
for  their  fees  as  the  notes  provided  for  attorney's  fees. 
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There  is  also  evidence  in  the  record  strongly  contradictorv 
of  the  evidence  of  appellants  on  this  point.  Aft^r  the  poUcy 
matured  the  insurance  company  sent  a  representative  to 
Evansville  to  adjust  the  matter  and  determine  to  whom  it 
should  pay  the  money.  Before  he  \vent  there,  there  was 
some  correspondence  between  the  representatives  of  the  in- 
surance company  and  appellant  Williamson.  In  one  of  the 
letters  written  by  Williamson  he  said:  "When  you  come 
to  Evansville  come  to  see  me,  I  have  special  reasons  for 
this".  When  the  representative  of  the  company  went  to 
Evansville  he  did  not  at  first  call  upon  Mr.  Williamson,  but 
went  to  see  Mr.  Herman,  Macke's  attorney.  When  he  did 
call  upon  Mr.  Williamson  he  told  him  he  had  been  to  see 
Mr.  Herman  and  Williamson  exclaimed,  "everything  is  off, 
why  didn't  you  come  to  see  me ;  you  can  take  the  first  train 
back  to  Chicago''.  There  is  evidence  tending  strongly  to 
show  that  Mr.  Williamson  desired  for  some  reason  to  set 
the  insurance  company  to  settle  witli  Macke  for  a  sum  very 
much  less  than  the  amount  due.  After  his  first  conference 
with  Mr.  Williamson,  Mr.  Oasey,  representing  the  com- 
pany, returned  to  his  office  with  a  statement  showing  that 
there  was  due  Macke  $3,675.71  and  that  this  amount 
should  be  paid  to  him  less  $150  to  be  paid  to  Herman,  his 
attorney.  Williamson  was  at  this  time  representing  the 
Johnstons,  and  the  adjustment  of  the  Macke  claim  was 
made  with  him  by  telephone.  When  the  agreement  had 
been  reduced  to  writing,  Mr.  Casey  again  went  to  Mr.  Wil- 
liamson's office.  While  there,  Mr.  Casey  said  to  Mr.  Wil- 
liamson that  Mr.  Macke  requested  him  to  ask  if  any  claim 
would  be  made  for  attorney's  fees  in  t|ie  Rodwell  case,  to 
which  he  replied  that  he  and  Blakey  would  sign  the  agree- 
ment with  the  statement  in  it  that  they  had  no  claim  against 
Macke.  The  following  day  he  refused  to  sign  the  agree- 
ment or  permit  his  client  to  do  so,  but  assigned  other  rea- 
sons than  that  relating  to  attorney's  fees. 

Mr.  Macke  on  his  examination  in  chief  stated  that  he  did 
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not  employ  appellants  as  his  attorneys;  that  he  did  not  au- 
thorize them  to  appear  for  him ;  and  that  he  said  to  them  he 
would  not  employ  any  attorneys  except  by  written  contract. 
There  was  also  other  evidence  corroborating  Macke  upon 
this  point.  During  tlie  progress  of  the  Rodwell  trial,  the 
judge  in  open  court  inquired  of  Macke  if  he  desired  to  be 
represented  by  attorneys,  and  he  replied  that  he  did  not. 

« 

Macke  was  an  old  man,  and  on  cross-examination,  he  made 
some  statements  that  were  somewhat  contradictory  of  his. 
assertion  in  his  examination  in  chief  that  he  did  not  employ 
appellants. 

We  have  given  a  fair  resume  of  all  the  material  facts 
relating  to  the  matter  at  issue,  and  it  is  upon  these  facts  we 
are  asked  to  reverse  the  decision  of  the  trial  court. 

The  court  unquestionably  found  from  the  evidence  that 
there  were  no  contractual  relations  of  client  and  attorneys 
between  appellants  and  Macke  in  the  Kodwell  litigation,  and 
that  the  appearance  of  the  former  as  attorneys,  and  the 
filing  of  the  cross-complaint  were  unauthorized.  Before 
we  can  disturb  such  finding  we  must  be  able  to  say  that 
there  is  no  evidence  in  the  record  upon  which  tp  base  the 
finding  of  the  trial  court.  In  addition  to  the  facts  we  have 
stated,  there  is  one  pertinent  matter  that  might  be  men- 
tioned. In  the  Kodwell  litigation  it  was  a  conceded  fact 
that  by  the  assignment  of  the  policy  to  Macke  he  had  a 
superior  lien  upon  or  claim  to  the  policy.  The  policy  had 
not  then  matured,  and  no  attempt  was  being  made  to  sub- 
ordinate his  interest  in  the  policy  to  the  claim  or  claims  of 
anv  one  else.  Under  these  facts  there  was  reallv  no  neces- 
sity  of  employing  an  attorney  to  protect  his  interests,  and 
these  are  strongly  corroborative  of  the  other  facts  and  cir- 
cumstances in  support  of  appellee's  contention  that  he 
never  employed  appellants.  The  trial  court  evidently  came 
to  the  conclusion,  from  all  the  evidence,  that  appellants 
were  not  employed  by  Macke  as  his  attorneys,  and  we  can 
not  reverse  this  judgment  without  weighing  the  evidence 
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and  becoming  judges  of  it.  To  do  this  would  be  violative 
of  a  fixed  rule  of  law,  to  which  there  is  no  exception. 

The  preponderance  of  the  evidence  is  a  question  for  the 
jury  or  trial  court,  and  when  the  evidence  is  conflicting, 
and  there  is  some  evidence  to  support  the  verdict  or  find- 
ing, and  the  trial  court  has  overruled  a  motion  for  a  ne^ 
trial  asked  because  the  verdict  or  decision  is  not  sustained 
by  sufficient  evidence,  such  action  of  the  trial  court  is  con- 
clusive upon  an  appellate  tribunal.  Fox  v.  Cox,  20  Ini 
App.  61;  Bachman  v.  Cooper,  20  Ind.  App.  173. 

Judgment  affirmed. 


Schrage  v.  McCoy  et  al. 

[No.  3,920.    Filed  February  27,  1902.  ] 

Appeal  and  Erbor. — Conclusions  of  Faiw. — Exceptions, — Assigrme^  o/ 
Error. — Where  the  exception  was  taken  to  idl  of  the  conclnsions 
of  law  jointly,  and  the  assignment  of  errors  is  directed  against 
each  of  them  severally,  and  not  against  all  of  them  jointlyi  no 
attack  can  be  made  npon  the  conclusions  of  law  unless  they  are 
all  bad.    pp,  435,  436, 

Saxe.— Defect  of  Parties. — Dismissal.— Where  it  appears  that  there 
were  parties  to  the  judgment  having  material  interests  therein 
who  were  not  made  parties  to  the  appeal,  the  appeal  will  "be  dis- 
missed,   p,  436, 

Same.— Parf WW. — Independent  Assignment  of  Errors, — ^A  party  seeking 
to  establish  independently  a  si)ecial  interest  in  a  fund  realised  by 
a  receiver,  no  mention  of  whom  was  made  in  the  judgment  vo-t^^ 
proceeding,  and  who  was  not  made  a  party  in  the  assignment  of 
errors  on  apx)eal,  in  its  separate  assigmnent  of  errorB  must>  state 
the  full  names  of  all  the  parties  to  the  appeal,    pp.  436,  437- 

From  Lake  Superior  Court ;  H,  B.  T\LthiU,  Judge* 

Action  by  Harry  L.  McCoy  against  George  McCoy  *°^ 
others  upon  an  account  and  for  the  appointment  of  a  ^' 
ceiver.  From  a  judgment  denying  the  claims  of  3^enry 
Schrage  and  others  to  an  interest  in  funds  in  the  har^d^^^ 
the  receiver,  the  claimants  appeal.     Appeal  dismisseii' 

W,  B.  Beading,  J,  G.  Erdlitz,  B.  F.  Ibach  and  ^  ^' 

Ibach,  for  appellants. 
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Black,  J. — It  appears  in  the  transcript  of  the  record 
brought  to  this  court  that  an  action  was  brought  in  the  court 
below  by  Harry  L.  McCoy  against  George  McCoy  and  Wil- 
liam H.  Penman,  as  partners,  upon  an  account  for  labor,  and 
for  the  appointment  of  a  receiver;  and  that  one  George  W. 
Lewis  was  appointed  as  receiver  and  qualified  and  took  pos- 
session of  the  assets  of  the  firm.  The  proceedings  in  the 
receivership  are  set  out  in  the  transcript.  Attached  to  the 
transcript  are  two  assignments  of  errors  and  one  assignment 
of  cross-errors.  First,  there  is  an  assignment  of  errors  by 
Henry  Schrage,  interpleader,  as  appellant,  against  George 
AlcCoy,  William  H.  Penman,  and  Ilarrv  L.  McCoy  as  ap- 
pellees, the  assignment  containing  two  specifications  of  al- 
leged errors,  the  first  of  which  Is  not  discussed.  The  sec- 
ond is  as  follows:  "Said  superior  court  erred  in  each  of  the 
following  conchisions  of  law  on  its  special  findings  of  facts 
entered  on  the  30th  day  of  June,  1899,  to  wit,  conclusions 
numbered  first,  second,  third,  fourth,  fifth,  sixth,  seventh, 
eighth,  ninth  and  tenth." 

The  record  shows  that  "the  claim"  of  TTenrv  Schrage 
was  submitted  to  the  court  for  trial,  and  that  after  hearing 
the  evidence  the  court,  at  the  request  of  the  Standard  Steel 
and  Iron  Company,  one  of  the  interpleading  plaintiffs,  and 
of  the  receiver,  rendered  a  special  finding,  stating  te\i  con- 
clusions of  law  upon  the  facts  specially  found.  In  accord- 
ance with  its  conclusions,  the  court  rendered  judgment  sett- 
ling aside  its  order  theretofore  made  for  the  payment  of  a 
certain  sum  to  Henry  Schrage,  and  ordering  him  to  pay  that 
sum  to  the  clerk,  and  adjudging  that  such  sum  be  distrib- 
uted by  the  clerk,  a  certain  portion  thereof  to  Harry  L. 
McCoy,  another  portion  to  Augusta  Witt,  executrix,  an- 
other portion  to  Paxton  Lumber  Company,  and  the  residue, 
after  payment  of  costs,  to  "the  general  creditors  as  men- 
tioned in  the  foregoing  conclusions  of  law;  and  the  balance, 
if  any  remains  thereafter,  shall  be  paid  to  said  partners, 
Penman  and  McCoy,  in  equal  parts." 
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The  exception  to  the  conclusions  of  law  was  in  the  fol- 
lowdng  form:  **The  interpleader,  Henry  Schrage,  excepts 
to  the  foregoing  conclusions  of  law''.  The  exception  was 
taken  to  all  the  conclusions  of  law  jointly.  The  assignment 
of  errors  is  directed  against  each  of  them  severally,  and  not 
against  all  of  them  jointly.  Upon  such  an  exception  no  at- 
tack can  be  made  in  this  court  upon  the  conclusions,  unless 
they  be  all  bad;  and,  if  by  such  an  assignment  of  error  such 
an  exception  may  be  brought  in  review,  it  would  be  neces- 
sary for  the  appellant  to  show  that  all  the  conclusions  were 
erroneous. 

Counsel  for  Henry  Schrage,  in  argument,  have  not  men- 
tioned any  of  the  conclusions  of  law,  but  have  contended 
that  the  court  should  have  sustained  his  motion  to  order  the 
receiver  to  turn  over  to  Schrage  the  proceeds  of  the  sale  of 
certain  real  estate.  One  of  the  conclusions  of  law  was  to  the 
effect  that  a  certain  other  intervening  party  had  no  claims 
on  the  funds  of  the  partnership.  To  this  conclusion,  at 
least,  Henry  Schrage  could  urge  no  valid  objection,  and 
as  to  him  there  could  be  no  error  therein.  Therefore,  with- 
out regard  to  the  question  as  to  the  parties  to  the  appeal  of 
Henry  Schrage,  we  could  not  find  any  ground  for  a  decision 
in  his  favor.  It  appears  that  there  were  parties  to  the  judg^ 
ment  who  have  material  interests  therein  which  would  be 
injuriously  affected  by  its  reversal  in  favor  of  this  appellant 
whom  he  has  not  made  parties  to  the  appeal  in  any  manner, 
and  we  can  not  proceed  to  adjudicate  upon  rights  or  inter- 
ests of  those  over  whom  we  have  not  acquired  jurisdiction. 

At  a  date  later  than  that  of  the  filing  of  the  assignment 
of  errors  discussed  above,  a  separate  assignment  of  errors 
was  filed  and  attached  to  the  transcript,  entitled  "Henry 
Schrage  v.  George  McCoy  et  al.",  in  the  body  of  which 
errors  were  assigned  by  the  Standard  Steel  and  Iron  Com- 
pany; and  at  the  same  time  a  separate  assignment  was  filed 
having  tlie  same  title,  in  the  body  of  which  cross-errors 
were  assigned  by  the  same  company.    There  was  no  appeal 
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in  terra  by  any  party.  The  judgment  which  it  was  sought 
by  each  of  these  assignments  to  assail  was  expressly  against 
Henry  Schrage,  but  no  mention  was  made  in  the  judgment 
of  the  Standard  Steel  and  Iron  Company.  Though  there 
was  a  conclusion  of  law  adverse  to  that  company,  the  com- 
pany was  not  referred  to  in  the  judgment,  which  simply 
ignored  its  demand. 

Each  of  the  parties  to  the  proceedings  thus  assigning  er- 
rors was  seeking  to  establish  independently  a  special  inter- 
est in  a  fund  realized  bv  the  receiver.  Neither  of  them  re- 
covered  judgment  against  the  other  or  against  the  receiver 
or  any  other  party.  The  company,  not  having  been  made  a 
party  in  the  assignment  of  errors  filed  first  in  this  court, 
filed  its  separate  and  independent  assignment,  and  also  its 
cross-assignment.  It  could  not  properly  be  a  party  as  an 
appellee,  but  in  making  an  assignment  of  errors  it  was 
bound  bv  the  rules  of  this  court  to  state  the  full  names  of 
the  parties  to  the  appeal  in  the  assignment,  which  it  failed 
to  do.  By  our  rules  an  appellee  may  assign  cross-errors. 
There  was  m'anifest  inconsistency  in  the  filing  of  an  assign- 
ment and  a  cross-assignment  by  the  same  party.  The  com- 
pany was  not  an  appellee,  and  therefore  could  not  assign 
cross-errors. 

The  appeal  is  dismissed  as  to  all  the  parties  at  the  costs 
of  the  appellants  Henry  Schrage  and  the  Standard  Steel 
and  Iron  Company. 


The  Employees  Liability  Assurance  Corpora- 
tion, Ltd.,  v.  The  Light,  Heat  and 

Power  Company. 

[No.  8,536.    Filed  Pebrnary  27,  1902.  ] 

Insuranob.  —  Employers  Liahility  Twnirance.  —  Notice  of  Liabiliiy,  — 
Tjnmediate  Notice. — The  word  ** immediate"  as  used  in  an  em- 
ployer's liability  policy  providing  that  the  employer  sliall  not 
incur  any  expense  without  the  consent  of  the  insurer,  but  "if  an 
accident  is  sufficiently  serious  to  necessitate  immediate  medical 
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assistance,  the  same  may  be  rendered  at  the  cost  of  the  corpora- 
tion, who  will  not,  however,  pay  the  cost  for  any  subsequent 
medical  aid,  unless  xnrevionsly  authorized  by  them, ' '  means  within 
a  reasonable  time,  and  such  time  could  in  no  event  extend  beyond 
the  i)eriod  within  which  the  notice  of  the  accident  was  or  should 
have  been  forwarded  and  such  further  interval  as  might  have 

-  been  necessary  to  enable  the  insurance  company  to  act  therein. 
pp,  4S8-443. 

Insuraj«oe. — Employers  Liability  Insurance. — Medical  Assistance, — Lhing 
Expenses, — A  provision  in  a  policy  of  an  employer's  liability  com- 
pany giving  tlie  insured  the  right  to  render  immediate  medical 
assistance  to  an  injured  employe  at  the  expense  of  the  insnrer 
does  not  include  living  expenses  of  the  employe,    p.  443. 

From  Clark  Circuit  Court ;  J.  K,  Marshy  Judge. 

Action  by  The  Light,  Heat  and  Power  Company 
against  The  Employers  Liability  Assurance  Company. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed. 

W.  H.  H.  Miller,  J.  B.  Mam,  J.  W.  Fesler  and  S.  D. 
Miller,  for  appellant. 

C.  L.  Jewett  and  H,  E.  Jewett,  for  appellee. 

KoBY,  J. — Appellant  issued  to  appellee  what  is  known  as 
an  "Employers  liability  Policy."  Its  relevant  pro\'isianB 
are  as  follows:  "Wliereas,  the  Light,  Heat,  and  Power  Go. 
New  Albany,  Indiana,  liereinaf ter  called  the  ^employer',  by 
an  application  dated  August  3,  1896,  the  statement  in  which 
the  employer  warrants  to  be  true,  and  agrees  shall  be  incor- 
porated herein,  has  applied  to  the  Employers  Liability  In- 
surance Corporation,  Limited,  hereinafter  called  the  ^co^ 
poration,'  for  an  indemnity  against  claims  for  compensa- 
tion for  accidental  personal  injuries,  caused  to  employe* 
while  engaged  in  the  employer's  work,  at  the  place  or  places 
mentioned  in  the  schedule  hereto,  and  has  paid  to  the  cor- 
poration the  sum  of  $140  premium,  for  such  indemnit;^%  ^^^ 
twelve  calendar  months  from  the  3rd  day  of  August,  I8i^6, 
at  noon,  which  premium  is  estimated  upon  the  yearlv  pay 
roll  of  the  employer,  amounting  to  $7,000.  Now,  it  ^ 
agreed  as  follows:  That  the  corporation,  in  so  far  ^  ^ 
gards  accidental  personal  injuries  caused  during  the  ^bove 
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period,  will  pay  to  the  employer,  or  his  legal  representa- 
tives, all  such  sums  for  which  the  employer  shall  become 
liable  to  his  employes  by  virtue  of  the  common  law  or  of 
any  statute,  subject  to  the  following  limitations:  *  *  * 
In  witness  whereof,"  etc.  "Agreements  and  conditions 
under  which  this  policy  is  issued  and  accepted:  (1)  Upon 
the  occurrence  of  an  accident  to  an  employe  notice  thereof 
shall  be  immediately  given  by  the  employer  upon  the  blank 
provided  for  the  purpose  to  the  manager  for  the  United 
States,  for  the  corporation,  or  to  the  state  agent  whose 
name  and  address  are  indorsed  on  this  policy.  Upon  re- 
ceiving from  the  employer  any  claim,  the  corporation  may 
tiike  upon  themselves  the  settlement  of  the  same.  The  em- 
ployer shall  not,  except  at  his  own  cost,  settle  any  claim  or 
incur  any  expense  without  the  consent  of  the  corporation; 
but,  if  an  accident  is  sufficiently  serious  to  necessitate  im- 
mediate medical  assistance,  the  same  mav  be  rendered  at 
the  cost  of  the  corporation,  who  will  not,  however,  pay  the 
cost  for  any  subsequent  medical  aid,  unless  previously  au- 
thorized by  them".  One  of  appellee's  employes  was  injured 
between  eleven  and  twelve  o'clock  on  the  night  of  April  12, 
1897 ;  the  serious  nature  of  this  injury  is  not  controverted, 
nor  that  it  required  immediate  medical  attention.  In  a 
short  time  afterward  a  physician  was  sent  for  by  the  ap- 
pellee. He  at  once  responded^  and  applied  the  best  possible 
remedies.  He  continued  his  visits  and  attention,  and  testi- 
•  fies,  without  contradiction,  that  he  could  not,  with  due  re- 
gard to  the  patient's  condition,  have  done  otherwise.  Dur- 
ing the  first  five  weeks  his  visits  numbered  from  two  to  four 
a  day;  the  service  was  continuous;  after  eight  weeks,  visits 
were  made  every  day  "for  a  while",  then  every  other  day, 
and  then  the  patient  went  to  the  doctor's  office  until  he  was 
discharged  as  cured.  The  doctor's  bill  amounted  to  $403; 
appellee  compromised,  and  paid  him  in  full  thereof  $201.50. 
It  also  paid  drug  bills  amounting  to  $43.50  for  articles  used 
in  the  treatment.    The  injured  employe  was  a  married  man. 
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Avithout  means  of  subsistence,  and  appellee  paid  him  $90.25, 
in  instalments  of  $12  per  week;  the  money  evidently  being 
used  for  living  purposes. 

The  question  for  decision,  presented  in  various  forms,  is 
whether,  under  the  conditions  of  the  policy  above  set  out, 
Appellee  had  authority  to  charge  appellant  with  the  respect- 
ive sums  named.  The  contract  provides,  (1)  that,  upon  the 
occurrence  of  an  accident,  notice  thereof  shall  be  immedi- 
ately given  by  the  employer,  etc. ;  (2)  that,  if  the  accident  is 
sufficientlv  serious  to  necessitate  immediate  medical  assist^ 
iimce,  the  same  may  be  rendered  at  the  cost  of  the  corpora* 
tion,  who  will  not,  however,  pay  the  cost  of  any  subsequent 
medical  aid,  unless  previously  authorized  by  them. 

The  word  "immediate"  is  one  admitting  of  much  variety 
of  definition ;  it  is  defined  by  the  Standard  Diet,  as  "follow- 
ing without  the  lapse  of  any  appreciable  time;  done  or  oc- 
•curring  at  once;  instant;  as,  an  immediate  reply".  Streeter 
V.  Streeter,  43  111.  155-165.  The  author  of  the  Diet,  cited, 
adds  to  his  definition  the  following:  "even  'immediate'  is 
sliding  from  its  instantaneousness,  so  that  we  are  fain  to 
substitute,  'at  once,'  'instantly,'  etc.,  when  we  would  make 
promptness  emphatic."  In  Anderson's  Law^  Diet.,  it  is  de- 
fined as,  "direct;  present;  near  in  time;  or  kinship."  In 
Webster,  as:  "not  separated  in  respect  to  place  by  any  thing 
intervening;  close,  as  immediate  conduct;  not  destroyed  by 
an  interval  of  time;  the  present  instant."  "Immediate  am- 
putation, means,  in  surgery,  an  amputation  performed  a  few 
hours  after  the  injury."  It  is  said  to  be  "a  word  of  no  verv 
definite  signification  and  it  is  much  in  subjection  to  its 
grammatical  connections."  Gaddis  v.  Howell ,  31  X.  J.  L 
313,  316.  "The  word  'immediate'  is  of  relative  significa- 
tion. It  is  never  employed  to  designate  an  exact  portion  of 
time.    It  is  used  with  more  or  less  latitude  bv  universal  con- 

4 

sent,  according  to  the  subject  to  which  it  is  applied."  Mc- 
Lnre  v.  Coldovgh,  17  Ala.  89;  Pennsyhania  Co,  v.  *%^, 
142  Ind.  428.    "The  word  immediate  has  had  a  defined  and 
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recognized  legal  meaning  for  over  two  centuries.  The  word 
immediately,  although,  in  strictness,  it  excludes  all  mean, 
times;  yet,  to  make  good  deeds  and  intent  of  parties,  it 
ehall  be  construed  such  convenient  time  as  is  reasonably 
requisite  for  doing  the  thing.'"  Richardson  v.  End,4:'d  Wis. 
316.  Where  the  same  word  was  used  twice  in  one  clause  of 
a  contract,  it  ought  to  be  construed,  so  far  as  the  subject- 
matter  permits,  as  having  the  same  meaning  in  both  places. 
In  no  class  of  cases  has  the  word  been  so  liberally  extended 
in  meaning  as  in  those  upon  insurance  policies  requiring 
immediate  notice  of  loss. 

A  well  defined  distinction  exists  between  two  classes  of 
conditions  found  in  insurance  policies;  those  which  operate 
upon  the  parties  prior  to  the  loss  are  regarded  as  matters  of 
substance,  upon  which  the  liability  of  the  insurer  depends, 
and  are  to  receive  a  fair  construction  according  to  the  inten- 
tion of  the  parties;  while,  as  to  those  prescribing  formal 
requisites  by  which  the  previously  vested  right  is  made 
available,  a  rigid  construction  is  not  allowed.  Solomon  v. 
Continental  Fire  Ins.  Co.,  160  N.  Y.  595,  55  N.  E.  279,  46 
L.  R.  A.  682,  73  Am.  St.  707. 

In  the  case  at  bar  the  appellant's  liability  attached  when 
the  liability  of  the  appellee  to  its  employe  became  fixed. 
Fenton  v.  Fidelity,  etc,  Co,,  36  Ore.  283,  56  Pac.  1096,  48 
L.  R.  A.  770;  Anoka  Lumber  Co.  v.  Fidelity,  etc.,  Co.,  63 
Minn.  286,  65  X.  W.  353,  30  L.  R.  A.  689 ;  Hoven  v.  Em- 
ployers, etc.,  Corp.,  93  Wis.  201,  67  K  W.  46,  32  L.  R. 
A.  388;  ximerican,  etc.,  Co.  v.  Fordyce,  62  Ark.  562,  36  S. 
W.  1051,  54  Am.  St.  305. 

The  clause  in  question  is  intended  to  minimize  the 
amount  of  liability,  and  the  word  "immediately"  is  entitled 
to  a  liberal,  rather  than  a  strict,  construction.  It  relates  .to 
a  time  after  the  accident.  There  must  be,  usually,  some 
interval  betw^een  the  injury  and  the  rendition  of  medical 
assistance.  It  can  not  have  been  intended  to  designate  only 
jDedical  assistance  rendered  witliout  the  lapse  of  any  appre- 
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■ciable  time  after  the  accident.  When  notice  of  the  acci- 
dent is  furnished  to  the  corporation,  it  is  then  in  condition 
to  protect  its  own  interest,  and  to  take  such  steps  as  may  be 
necessary  on  account  of  the  condition  of  the  injured  man; 
his  inability  to  procure  medical  service  upon  his  own  credit, 
and  the  absence  of  any  person  charged  with  the  duty  of  car- 
ing, or  willing  to  care  for  him.  Until  it  has  that  notice,  it 
is  so  manifestly  in  its  interest  that  the  person  be  not  neg- 
lected, that  it  may  well  be  held  that  the  word  "immediate" 
shall  be  construed  liberally  enough  to  cover  the  intervening 
time.  Immediate  notice,  as  provided  for  by  policies  of  this 
class,  is  of  the  essence  of  the  contract.  It  is  not  merely  a 
notice  intended  to  bring  home  to  the  company  knowledge 
of  a  loss,  as  in  fire  or  life  insurance,  but,  inasmuoh  as  the  in- 
surance is  against  liability,  prompt  notice  becomes  essential 
in  order  to  enable  the  company  to  determine  if  the  common 
law  or  the  statutory  liability  of  the  employer,  against  which 
it  undertakes  to  protect  him,  does  or  does  not  exist.  Trav- 
elers Ins.  Co.  V.  Myers,  62  Ohio  St.  529,  57  N.  E.  458,  49 
L.  R.  A.  760. 

The  immediate  notice  of  the  accident  stipulated  for  in  the 
condition  set  out  means  notice  within  a  reasonable  time,  in 
view  of  its  purpose  and  the  circumstances.  Travelers  Ins, 
Co,  V.  Myers,  supra;  Foster  v.  Fidelity ,  etc.,  Co.,  99  Wis. 
447,  75  X.  W.  69,  40  L  R.  A.  833;  Baker  v.  Gennan,  ek., 
Ins,  Co,,  124  Ind.  490;  Insurance  Co.  v.  Brim,  111  Ind. 
281;  Railway,  etc.,  Co.  v.  Burwell,  44  Ind.  460;  May  on 
Insurance,  §462. 

What  might  be  a  reaeonable  time  within  which  to  give 
notice  of  a  loss  by  fire,  might  very  easily  be  unreasonable 
when  applied  to  such  a  contract  as  the  one  in  question.  If 
the  facts  are  undisputed,  whether  tlie  notice  was  given 
within  a  reasonable  time  becomes  a  question  of  law  for  the 
court.  Pichel  v.  Phoenix  Ins.  Co.,  119  Ind.  291,  300: 
Bnher  v.  German,  etc,  Ins.  Co,,  supra;  Travelers  Ins,  Co, 
v.  Myers,  supra.     Giving  the  same  meaning  to  the  word 
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^'immediate"  in  the  latter  that  it  has  in  the  first  part  of  the 
clause,  it  follows  that  the  corporation  becomes  liable  to  pay 
for  necessary  medical  attention  rendered  within  a  reason- 
able  time  after  tlie  accident,  and  not  for  any  subsequent  ser- 
vices, unless  otherwise  authorized.  Such  reasonable  time 
could  in  no  event  extend  beyond  the  period  within  which 
the  notice  of  the  accident  was  or  should  have  been  for- 
warded and  such  further  interval  as  might  have  been  neces- 
sary to  enable  the  corporation  to  act  in  the  matter.  It  might 
be  very  much  less  than  this,  depending  in  each  case  upon 
the  particular  conditions  existing.  The  power  to  bind  the 
corporation  must  be  found  in  the  written  contract,  which 
includes  necessary  medical  attention.  For  such  drugs  or 
dressing  only  as  were  properly  used  as  a  part  of  the  med- 
ical treatment  authorized  by  the  contract  the  appellant 
should  pay,  but  not  further.  There  is  no  rule  of  construc- 
tion, known  or  suggested,  admitting  the  inclusion  of  living 
expenses  Avithin  the  meaning  of  the  term  "medical  assist- 
ance." The  instructions  given  did  not  correctly  state  the 
measure  of  appellant's  liability. 

Judgment  reversed,  and  cause  remanded  \vith  instruc- 
tions to  sustain  motion  for  a  new  trial,  and  for  further  pro- 
ceedings not  inconsistent  herewith. 


Calvin  et  al.  v.  Springer,  Administrator. 

[Kg.  4,029.    Filed  February  27,  1902.  ] 

Wnxs.— Con«<nicft<>n.— i>6»cen<  and  2>fVi£ri&t{££em.-— Testatrix  gave  cer- 
tain property  to  her  daughter  and  directed  that  in  case  the 
daughter  died  without  issue,  or  before  arriving  at  twenty-one 
years  of  age  the  estate  should  be  equally  divided  between  testa- 
trix's mother  and  two  sisters.  The  daughter  died  without  issue 
at  sixteen  years  of  age,  and  one  of  the  sisters  died  after  testatrix, 
but  before  the  death  of  the  daughter.  Reldy  the  interest  of  the 
daughter  was  not  absolute,  but  a  conditional  or  determinable  be- 
quest, subject  to  be  devested  by  the  death  of  devisee,  and  that 
the  sister,  being  alive  at  the  death  of  testatrix,  took  under  said 
will  a  contingent  bequest  or  executory  devise,  which  was  a  vested 
interest,  transmissible  from  her  to  her  legal  heirs. 
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From  Johnson  Circuit  Court;  W,  J.  Buckingham^ 
Judge. 

Action  by  John  C.  Springer,  administrator,  against 
San  Francisco  Calvin  and  others  for  the  construction  of  a 
will.  From  the  judgment  of  the  court,  defendants  ap- 
peal.    Affirmed. 

W.  Eldridge  and  E.  F.  Barker^  for  appellants. 
E.  F.  White  and  G.  L  White,  for  appellee. 

CoMSTOCK,  C.  J. — John  C.  Springer,  as  administrator 
with  the  will  annexed  of  Alma  M.  Calvin,  deceased,  brought 
this  action  against  the  appellants,  legatees  under  the  will  of 
said  decedent,  and  heirs  at  law,  for  the  construction  of  the 
will  of  said  testator.  Omitting  the  items  one,  two,  four,  and 
five,  which  are  not  material  for  consideration,  the  will  is  as 
follows:  "Item  3.  I  give  and  devise  all  the  residue  of  my 
estate  to  my  daughter,  Bertha  Calvin,  except  the  articles 
hereinafter  mentioned.  *  *  *  Item  6.  It  is  my  will, 
and  I  also  direct,  that  in  case  my  daughter  dies  before  she 
arrives  at  the  age  of  twenty-one  years,  or  dies  without  issue, 
that  my  estate  be  equally  divided  between  my  mother  and 
two  sisters;  one-third  to  my  mother,  Lucinda  McCaslin; 
one-third  to  my  sister  Alma  McCaslin ;  and  one-third  t§  my 
sister  Carrie  McCaslin.  Item  7.  I  do  herebv  nominate 
and  appoint  my  uncle,  John  C.  Springer,  guardian  of  my 
daughter,  Bertha  Calvin,  until  she  arrives  at  the  age  of 
twenty-one  years,  or  imtil  she  intermarries.  Item  8.  I  do 
hereby  nominate  and  appoint  my  uncle,  John  C.  Springer, 
executor  of  this  my  last  will  and  testament,  hereby  empow- 
ering him  to  adjust,  release,  and  discharge  in  such  manner 
as  he  may  deem  proper  the  debts  and  claims  due  me.  I  also 
authorize  him,  if  it  becomes  necessary  in  order  to  pay  ray 
debts,  to  sell  at  private  sale  all  or  any  part  of  my  personal 
property.  It  is  also  my  will  that  my  executor  give  no  bond 
for  the  execution  of  this  mv  last  will  and  testament." 

The  testatrix  died  in  December,  1886.     At  the  time  of 
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her  death  all  of  the  legatees  mentioned  in  the  will  were  liv- 
ing. Abna  McCaslin,  mentioned  in  item  six,  died  after  the 
death  of  the  testatrix,  leaving  surviving  her  the  said  Bertha 
Calvin  mentioned  in  item  three.  John  Springer,  men- 
tioned in  item  eight,  duly  qualified  as  executor,  also  as  guard- 
ian. As  such  executor.  Springer,  after  paying  the  claims 
againet  said  estate,  made  his  final  report,  and  in  September, 
1887,  was  discharged  as  to  said  trust.  At  the  settlement  of 
said  trust  there  remained  in  his  hands  $666.76,  which 
Springer  continued  tg  hold  and  manage  as  guardian  of  said 
BertJia,  under  the  provisions  of  items  three  and  six  of  said 
will,  until  she  died,  without  issue,  at  the  age  of  16  years, 
lie  was  thereupon  appointed  as  administrator  with  the  will 
annexed  of  said  testatrix,  and  as  such  administrator  brought 
this  action. 

The  trial  court  held:  (1)  The  interest  of  Bertha  Calvin 
was  a  conditional  or  determinable  bequest,  subject  to  be 
devested  provided  said  Bertha  Calvin  should  die  before  she 
arrived  at  the  age  of  twenty-one  years;  that  said  Bertha  de- 
parted this  life  under  the  age  of  twenty-one  years.  (2) 
That  the  interest  of  Alma  McCaslin  was  a  contingent  be- 
quest or  executory  devise,  which  was  and  is  such  a  vested 
interest  transmissible  from  her  to  her  legal  representative, 
and  that  the  said  Alma  McCaslin  having  died  subsequent  to 
the  death  of  the  testatrix,  the  one-third  of  said  amount 
passes  to  the  legal  heirs  of  Alma  McCaslin;  that  said 
amount  now  in  the  hands  of  the  administrator  ought  to  be 
distributed  as  follows:  After  payment  of  expenses  of  ad- 
ministration of  the  sum  then  remaining  in  his  hands,  he 
should  pay  one-third  to  Lucinda  McCaslin;  one-third  to 
Carrie  McCaslin,  now  Carrie  Brown;  and  one-third  to  the 
heirs  at  law  of  said  Alma  McCaslin,  deceased. 

Appellant^s  motion  for  a  new  trial  upon  the  ground  that 
the  decision  was  contrarv  to  law  was  overruled.  This  ac- 
tion  of  the  court  was  assigned  as  error.  Appellant^s  posi- 
tion is  that  fl)  by  virtue  of  item  three  of  the  will  in  ques- 
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tion,  the  daughter  Bertha  was  given  all  the  property  of  the 
testatrix  remaining  after  the  payment  of  the  funeral  ex- 
penses and  indebtedness,  except  articles  specifically  given  to 
other  parties;  that  at  the  death  of  Bertha,  whatever  re- 
mained of  said  property  passes  by  law  of  descent  to  the  ap- 
pellant, the  father  and  only  heir  at  law  of  Bertha.  (2)  By 
the  terms  of  item  six,  Alma  McCaslin  was  given  a  contin- 
gent bequest  to  one-third  of  the  estate  of  the  testatrix,  and, 
having  died  prior  to  the  happening  of  the  contingency,  no 
part  of  the  said  one-third  of  said  estate  vested  in  her,  but 
that  said  one-third  vested  in  Bertha,  and  at  her  death  by 
inheritance  passed  to  appellant  as  the  father  and  only  heir 
at  law  of  said  Bertha. 

The  primary  purpose  in  construing  a  will  is  to  ascertain 
the  intention  of  the  testator.  Such  intention  of  the  testator 
must  be  given  effect  if  it  is  not  in  violation  of  some  rule  of 
law.  Langman  v.  Marbe,  156  Ind.  330;  Mvlvane  v.  Rudey 
146  Ind.  476;  Wood  v.  Robertson,  113  Ind.  323;  4  Kent's 
Com.  (14th  ed.)  534.  In  ascertaining  such  intention  effect 
must  be  given  to  every  part  of  the  will,  if  possible.  Moore 
V.  Gary,  149  Ind.  51 ;  Nading  v.  Ellioit,  137  Ind.  261 ;  Ew- 
hanlc  V.  Smiley ,  130  Ind.  393;  Kilgore  v.  Kilgore,  127  Ini 
276 ;  Beach  on  Wills,  p.  517 ;  4  Kent's  Com.,  supra. 

Considering  the  whole  will,  it  is  clear  the  trial  court 
reached  the  right  conclusion.  We  do  not  overlook  the  rule 
that  where  an  estate  in  fee  simple  is  devised  in  one  clause  i* 
can  not  be  cut  down  by  a  subsequent  clause,  or  by  any  sub- 
sequent words  which  are  not  as  clear  as  those  giving  the  es- 
tate. Underbill  on  Law  of  Wills,  §§358,  682.  But  where 
the  subsequent  provisions  distinctly  show  an  intention  to 
give  an  estate  less  than  a  fee  simple,  such  intention  must 
control.  O^Boyle  v.  Thomas,  116  Ind.  243;  Ross  v.  ^oss, 
135  Ind.  367;  Mvlvane  v.  Rude,  supra;  Rogers  v.  TFinik- 
spUck,  143  Ind.  373 ;  FemtermaTcer  v.  Holman,  158  Ind.  "• 

In  the  ea<?e  before  us  it  is  clear  that  it  was  not  the  inten- 
tion of  the  testatrix  that  all  the  residue  of  her  estate  sborM 
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go  to  her  daughter,  Bertha,  absolutely,  for  in  the  sixth  item 
it  is  distinctly  provided  that  in  the  event  of  the  death  of  said 
Bertha  before  she  reached  the  age  of  twenty-one  years,  or 
of  her  death  without  issue,  the  estate  should  be  divided  be- 
tween other  persons  named  in  said  will.  The  bequest  to 
Bertha  was  determinable,  subject  to  be  defeated  by  her 
death  before  she  reached  the  age  of  twenty-one  years;  the 
time,  to  wit,  before  attaining  the  age  of  twenty-one  years, 
was  definite  and  certain. 

As  to  appellant^s  second  proposition,  that  by  the  death  of 
Alma  McCaslin  prior  to  the  death  of  Bertha  Calvin  no  part 
of  said  estate  vested  in  Alma,  and  that  by  inheritance  it 
passed  to  appellant  as  father  and  only  heir  at  law  of  Bertha, 
we  are  of  the  opinion  that  Alma  McCaslin  being  alive  at 
the  time  of  the  death  of  the  testatrix  took  under  said  will  a 
contingent  bequest  or  executory  devise,  which  was  a  vested 
interest,  transmissible,  as  held  by  the  trial  court  2  Red- 
field  on  Wills,  p.  245,  §51;  1  Redfield  on  Wills  §§16, 
17,  18,  p.  *388;  Barnitz  v.  Caseij,  7  Cranch  456,  3  L.  Ed. 
403.  Authorities  cited  by  appellant  are  not  inconsistent 
with  this  opinion. 

Judgment  affirmed. 


DuxN  V.  Estate  of  Evans. 

[No.  3,520.    Filed  February  28,  1902.  ] 

Appeal  and  Error. — Assignment  of  Errors. — Parties. — Executors  and 
Administrators. — The  rule  that  the  assignment  of  errors  shall  con- 
tain the  full  names  of  the  parties  requires  that  the  names  of  the 
administrators  of  an  estate  shall  be  set  out  in  the  assignment  of 
errors  in  an  appeal  from  a  judgment  in  an  action  on  a  claim 
against  a  decedent's  estate. 

From  Jay  Circuit  Court ;  J.  M.  Smith,  Judge. 

Action  by  John  T.  Dunn  on  a  claim  against  the  estate 
of  Evan  Evans,  deceased.  From  a  judgment  in  favor  of 
the  estate,  plaintiff  appeals.    Appeal  dismissed. 


448        APPELLATE  COURT  OF  IXDIAKA, 

Duun  V.  Estate  of  Evans. 

J.  F.  LaFollette  and  0.  H.  Adair^  for  appellant. 

D.  T.  Taylor,  W.  F.  MacGinnitie,  T.  J.  Taylor  and 
D.  DragoOy  for  appellee. 

Henley,  J. — ^Appellant's  action  waa  in  the  nature  of  a 
claim  against  the  estate  of  Evan  Evans,  deceased,  for  serv- 
ices rendered  in  caring  for  decedent.  On  trial  there  was  a 
verdict  and  judgment  in  favor  of  the  estate.  Appellee  has 
filed  a  motion  to  dismiss  this  appeal,  in  which  it  is  made 
one  of  the  reasons  for  dismissal  that  the  proper  parties  ap- 
pellees are  not  named  and  set  out  in  the  assignment  of 
errors  in  this,  that  the  administrators  of  the  estate  of  Evan 
J]vans,  to  wit,  John  B.  Evans,  James  W.  Evans  and  Asburv 
Evans  should  be  named  as  the  appellees.  We  think  the  ob- 
jection well  taken. 

It  was  said  in  the  case  of  the  Estate  of  Peden  v.  Nolandj 
45  Ind.  354:  "The  estate  of  Joseph  Peden,  deceased,  is 
not  the  full  name  of  any  natural  or  artificial  party  or  person. 
"VVe  can  not  render  judgment  against  an  estate  but  we  may 
against  an  administrator  or  executor  of  an  estate".  Also, 
in  the  case  of  the  Estate  of  Wells  v.  Wells,  71  Ind.  509, 
the  court  said:  "The  estate  of  a  dead  man  can  not  be  a 
party  to  a  suit  without  some  representative;  and  a  suit 
should  be  carried  on  in  the  name  of  the  representative  as 
such".  To  the  same  effect  also  was  the  case  of  Estate  of 
Thomas  v.  Service,  90  Ind.  128. 

The  rule  of  this  court  requiring  that  the  assignment  of 
errors  shall  contain  the  full  name  of  the  parties  so  that  pro- 
cess when  necessary  shall  issue  accordingly  could  not  be 
more  flagrantly  violated  than  it  has  been  in  this  case. 

For  failure  to  comply  with  the  rule,  the  appeal  is  dis- 
missed. 


K 
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Hancock  v.  Wiggins  et  al. 

[No.  3,589.    Filed  March  11,  1902.  ] 

Ck)NTBiBUTiON. — Judgments, — Execution, — Principal  and  Surety. — Exe- 
cation  was  issued  against  the  undivided  one-half  of  certain  lands 
held  by  plaintiff  and  her  husband  as  husband  and  wife  on  a 
judgment  against  the  husband  and  another,  and  the  same  was 
sold  at  sheriff's  sale  and  a  certificate  of  purcliase  issued  to  the 
Xmrchaser.  Such  proceedings  were  had  that  the  title  was  quieted 
in  plaintiff  and  her  husband,  and  plaintiff  purchased  her  hus- 
band's interest  and  received  a  quitclaim  deed  therefor.  The 
judgment  creditors  thereafter  api)ealed  from  the  judgment  quiet- 
ing title,  and  the  judgment  below  was  reversed  and  a  sheriff's 
deed  to  the  land  was  executed  to  the  holder  of  the  certificate  of 
purchase.  Held,  tliat  plaintiff  could  not  maintain  an  action 
against  the  judgment  debtors  for  contribution. 

From  Randolph  Circuit  Court ;  A,  0.  Marshy  Judge. 

Action  by  Laura  B.  Hancock  against  Daniel  S.  Wig- 
gins and  John  T.  Burroughs.  From  a  judgment  for  de- 
fendants on  denmrrer  to  complaint,  plaintiff  appeals. 
Affirmed. 

J.  W.  Thompson  and  F.  C.  Foeht^  for  appellant. 
S.  A,  Canada^  J.  S.  Engltj  F.  S.  Caldwell  and  W.  G. 
Parry ^  for  appellees. 

Black,  J. — The  appellant,  Laura  B.  Hancock,  in  her 
complaint  against  the  appellees,  Daniel  S.  Wiggins  and 
John  T.  Burroughs,  a  demurrer  to  which  for  want  of  suffi- 
cient facts  was  sustained,  showed,  in  substance,  that  in 
1877,  Isaac  R.  Howard  and  Isaac  N.  Gaston  recovered  a 
judgment  in  the  court  below  against  the  appellees  for  $830; 
that  the  appellant  was  then  the  wife  of  the  appellee  Wig- 
gins, but  thereafter  they  were  divorced  and  she  was  again 
married,  "and  her  name  is  now  Hancock";  that  after  the 
rendition  of  the  judgment,  and  while  she  was  the  wife  of 
appellee  Daniel  S.  Wiggins,  his  father,  Samuel  Wiggins, 
conveyed  to  said  Daniel  and  the  appellant^  as  husband  and 

Vol.  28—29 
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wife,  certain  real  estate  described  (eighty-three  acres)  in 
Randolph  county;  that  the  plaintiffs  in  said  judgment 
caused  execution  thereon  to  be  issued  and  to  be  levied  on 
the  undivided  one-half  of  the  real  estate,  claiming  the  right 
to  take  such  undivided  one-half  thereof  as  the  property  of 
the  appellee  Wiggins;  and,  in  1886,  the  sheriff  levied  the 
execution  on  the  one-half  interest  in  value  of  the  real  estate, 
as  the  property  of  the  appellee  Wiggins,  and  proceeded,  by 
direction  of  the  judgment  plaintiffs,  to  advertise  the  real 
estate  for  sale  under  the  execution,  and  on  the  8th  of  June, 
1886,  advertised  the  same  for  sale  on  the  3rd  of  Julv, 
1886,  and  on  the  last  mentioned  day,  sold  such  undivided 
one-half  in  value  of  the  real  estate,  which  was  bid  off  by  the 
fudgment  plaintiffs  in  satisfaction  of  the  execution,  and  the 
sheriff  executed  his  certificate  of  purchase  to  the  pur- 
chasers; that  after  said  levy  of  the  execution,  the  appellee 
Wiggins  and  the  appellant,  as  husband  and  wife,  believing 
that  his  said  interest  was  not  subject  to  sale  on  the  execu- 
tion, on  the  28th  of  June,  1886,  in  the  court  below,  filed 
their  complaint,  by  which  they  sought  to  enjoin  the  sheriff 
and  the  jud^gment  and  execution  plaintiffs  from  selling  the 
real  estate  on  the  execution;  but  before  service  could  be 
had,  the  day  of  sale  arrived  and  the  interest  in  the  real  es- 
tate was  sold  as  aforesaid ;  that  thereupon  by  their  supple- 
mental bill  the  appellee  Wiggins  and  the  appellant  set  up 
and  alleged  that  the  sheriff's  sale  and  the  issuing  of  the  cer- 
tificate of  purchase  cast  a  cloud  upon  their  title  to  the  real 
estate,  and  demanded  that  their  title  be  quieted  as  against 
the  sheriff  and  the  purchasers  at  the  sheriff's  sale;  that  is- 
sues were  joined  upon  the  complaint  and  siipplemental  com- 
plaint in  that  suit,  upon  the  trial  of  which  the  court  found 
for  the  plaintiffs  in  that  cause  (the  appellee  Wiggins  and 
the  appellant)  and  found  that  the  real  estate  was  their  prop- 
erty, and  that  they,  as  husband  and  wife,  owned  it  as  ten- 
ants by  entireties,  and  that  said  one-half  interest  was  not 
subject  to  the  debts  of  the  appellee  Wiggins,  and  was  not 
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subject  to  sale  on  the  execution,  and  could  not  legally  be 
sold  by  the  sheriff,  and  that  the  sheriff's  sale  and  certificate 
cast  a  cloud  upon  the  title  of  the  plaintiffs  therein;  and  the 
court  in  said  cause  decreed  that  the  title  of  said  plaintiffs  be 
quieted,  etc.  It  was  further  alleged  that  the  defendants  in 
that  cause  did  not  pray  an  appeal  at  the  time  of  the  rendi- 
tion of  the  judgment  therein,  or  give  notice  of  appeal,  or 
of  their  intention  to  appeal,  and  the  appellant  was  led  to  be- 
lieve and  did  believe  that  the  cause  would  not  be  appealed, 
and  that  the  defendants  in  that  cause  would  not  appeal 
therein;  that  the  appellant  relying  upon  that  judgment  and 
the  effect  thereof,  and  believing  that  she  and  the  appellee 
Wiggins  owned  said  real  estate  and  had  the  legal,  fee  simple 
title  in  and  to  the  same,  and  that  the  real  estate  was  not  sub- 
ject to  the  debts  of  the  appellee  Wiggins,  and  could  not  be 
taken  on  judgment  or  execution  against  him,  'she,  after  the 
rendition  of  the  judgment  so  quieting  the  title,  purchased 
frono.  the  appellee  Wiggins  his  undivided  interest  in  the 
real  estate,  and  in  consideration  thereof  paid  him  the  full 
value  of  that  interest,  and  he  thereupon  conveyed  his  inter- 
est in  the  real  estate  to  her;  that  long  thereafter,  Howard 
and  Gaston,  the  defendants  in  that  suit,  in  1887,  took  an 
appeal  therein  to  the  Supreme  Court  of  Indiana,  which  ap- 
peal was  pending  until  December  19,  1893,  when  that  court 
reversed  the  judgment  of  the  circuit  court  and  decided  that 
the  undivided  interest  of  appellee  Wiggins  in  the  real  estate 
was  subject  to  sale  on  the  execution  as  aforesaid,  and  or- 
dered the  circuit  eourt  to  sustain  the  demurrer  to  the  com- 
plaint in  that  suit,  etc.;  that  afterward,  on  the  16th  of  ITo- 
vember,  1894,  the  circuit  court  made  and  entered  its  find- 
ings and  judgment  pursuant  to  the  judgment  and  opinion  of 
the  Supreme  Court,  and  sustained  said  demurrer,  and  ad- 
judged and  decreed  that  the  interest  of  the  appellee  Wig- 
gins was  subject  to  sale,  etc.,  and  that  the  sale  and  the  cer- 
tificate of  purchase  were  legal  and  valid,  and  that  the  pur- 
chasers thereby  became  the  owners  of  the  undivided  one- 
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half  of  the  real  estate;  that  after  the  rendition  of  t!ie 
decision  of  the  Supreme  Court,  the  sheriff,  on  the  26th  of 
February,  1894,  executed  to  the  holder  of  the  certificate, 
Isaac  R  Howard,  a  sheriff's  deed  for  the  undivided  one-half 
interest  in  the  real  estate.  It  was  also  alleged  that  after  the 
sale  bv  the  sheriff  as  aforesaid,  and  after  the  decree  of  the 
circuit  court  so  quieting  the  title,  the  appellee  Wiggins  and 
the  appellant,  as  husband  and  wife,  and  owners  of  the  real 
estate  as  tenants  by  entireties,  as  so  decreed  by  the  circuit 
court,  held,  used,  occupied,  and  enjoyed  the  real  estate, 
until  the  conveyance  by  Wiggins  to  the  appellant,  and  after 
that  conveyance  the  appellant  held,  used,  occupied  and  en- 
joyed the  real  estate  as  her  own  until  the  execution  of  the 
sheriff's  deed  to  Howard,  when  Howard  took  possession  and 
control  of  the  undivided  one-half  interest  in  the  real  estate 
to  the  exclusion  of  the  appellant;  whereby  she  lost  her  said 
real  estate;  that,  by  reason  of  her  real  estate  being  so  taken, 
the  debt  of  Wiggins  and  Burroughs  was  paid  and  satisfied, 
and  the  judgment  against  them  was  paid  and  canceled;  and 
that  they  are  thereby  justly  indebted  to  her  in  the  sum  of, 
etc.    Wherefore,  etc. 

The  cause  in  the  Supreme  Court  to  which  reference  is 
made  in  the  complaint  is  Thornhurg  v.  Wiggins,  135  Ind. 
178,  22  L.  E.  A.  42,  41  Am.  St.  422;  the  groimd  of  the 
reversal  of  the  judgment  of  the  circuit  court  being  that  the 
real  estate  was  conveyed  to  the  appellee  Wiggins  and  hifl 
wife,  the  appellant,  in  joint  tenancy,  and  they  therefore 
were  not  tenants  by  entireties,  and  the  undivided  interest 
of  the  husband  was  subject  to  sale  on  execution  under  the 
judgment  against  him  and  the  appellee  Burroughs.  The 
complaint  now  before  us  does  not  show  that  the  appellant 
and  the  appellee  Wiggins  were  joint  tenants;  but  it  s\io^ 
that  under  the  judgment  of  the  Supreme  Court,  and  the  sale 
and  conveyance  in  accordance  therewith,  the  appellant  was 
deprived  of  the  undi\nded  one-half  interest  in  the  r^al  es- 
tate which  the  appellee  Wiggins  conveyed  or  sought  to 
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convey  to  her,  and  that  it  was  applied  upon  the  indebted- 
ness of  the  appellees. 

The  complaint  must  be  construed  most  strongly  against 
the  appellant,  and  the  deed  of  conveyance  of  the  husband 
to  the  wife,  therefore,  must  be  regarded  as  a  deed  without 
covenants  of  title,  its  execution  transferring  to  the  appellant 
merely  the  existing  interest  of  the  grantor;  and,  accord- 
ingly, it  is  agreed  by  counsel  in  argument  that  it  was  a  quitr 
claim  deed. 

The  undivided  one-half  of  the  real  estate  owned  bv  the 
appellee  Wiggins  had  been  subjected  to  sale  as  his  property 
under  the  execution  upon  the  judgment  against  him  and  the 
appellee  Burroughs,  and  the  sheriff's  certiiScate  of  sale  had 
been  issued  to  the  purchaser,  before  the  appellee  Wiggins 
Conveyed  without  covenants  to  the  appellant  his  interest  in 
the  real  estate,  which  was  the  interest  of  one  for  whose  real 
estate  another  holds  a  valid  sheriff's  certificat-e  of  sale  on 
execution.  The  real  estate  was  not  redeemed  from  the 
sheriff's  sale,  and  the  sheriff's  deed  had  been  executed  be- 
fore the  commencement  of  this  action.  The  date  of  the 
conveyance  to  the  appellant  is  not  alleged,  nor  is  the  amount 
paid  by  her  stated,  but  it  is  alleged  to  have  been  the  full 
value  of  his  undivided  interest  in  the  real  estate.  At  most, 
he  then  had  no  more  than  the  right  of  one  who  has  not  re- 
deemed his  land  from  a  sheriff's  sale  on  execution.  If  it 
may  properly  be  said  that  real  estate  conveyed  to  her  was 
subjected  after  her  purchase  thereof  to  the  satisfaction  of 
the  judgment  against  the  appellees,  it  can  not  be  said  that 
she  in  any  manner  paid  the  judgment  debt  at  the  request, 
express  or  implied,  of  the  judgment  debtor,  or  that  any 
right  of  action  exists  in  her  favor  against  them  for  money 
paid  at  their  instance  or  request. 

If  a  grantee  accept  a  deed  without  sufficient  covenants 
a^inst  encumbrances,  he  cannot  recover  for  money  paid  in 
removing  the  encumbrances,  unless  paid  under  such  cir- 
cumstances as  will  raise  an  implied  assumpsit. 
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To  entitle  one  to  recover  for  money  paid  for  the  use  of 
another,  the  latter's  express  or  implied  request  therefor 
must  be  shown.  "It  is  not  sufficient  to  prove  merely  the 
defendant's  liability  to  a  third  person,  and  the  plaintiffs 
discharge  of  such  responsibility.  It  is  necessary  to  establish 
that  the  plaintiff  did  so  at  the  instance  of  the  defendant,  or 
that  the  act  was  subsequently  recognized  by  him".  Wood- 
ford V.  Leavenworihy  14  Ind.  311,  and  authorities  cited. 

^\fisuming,  as  we  will,  without  critical  consideration  of 
the  matter,  that  the  title  to  the  undivided  one-half  of  the 
real  estate  was  conveyed  to  the  appellant,  and  that  this  real 
estate,  the  title  to  which  was  in  her,  was  subjected  to  the 
payment  of  the  prior  encumbrance  thereon,  the  view  taken 
by  the  appellant,  and  the  one  most  favorable  to  her  that 
could  be  taken  of  her  situation,  it  is  not  a  case  of  a  grantee 
who  has  paid  off  an  encumbrance  on  the  real  estate,  and 
has  thereby  saved  the  land  from  subjection  to  satisfaction 
of  the  debt  secured  by  the  lien,  but  it  is  a  case  where  the 
grantee  suffered  the  encumbered  property  to  be  applied  to 
the  discharge  of  the  debt,  she  having  no  covenant  of  her 
grantor  against  such  a  result. 

Counsel  for  the  appellant  propose  the  theory  that  the 
facts  stated  constitute  a  cause  of  action  for  contribution. 
The  appellant  can  not,  in  any  view  of  the  case,  be  regarded 
as  having  been  a  surety  for  the  appellees,  or  either  of  them, 
or  as  having  been  personally  liable,  by  herself  or  with  any 
other  person,  for  the  payment  of  the  indebtedness  on  which 
the  land  was  applied ;  and  the  encumbrance  enforced  against 
the  real  estate  in  question  is  not  shown  to  have  been  an  en- 
cumbrance also  upon  property  of  appellees,  or  either  of 
them,  which  was  released,  and  the  lien  on  which  was  dis- 
charged by  payment  by  the  appellant.  The  land  conveyed 
to  her  was  primarily  l>ound  for  the  debt  on  which  it  was 
applied  in  payment.  She  did  not  pay  a  debt  for  which  she 
and  the  appellees,  or  either  of  them,  were  together  person- 
ally liable;  and  her  land  was  not  applied  in  payment  of  a 
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debt  for  which  it,  with  the  property  of  the  appellees,  or 
either  of  them,  was  alike  encumbered,  being  a  debt  which, 
as  between  her  and  the  appellees,  or  either  of  them,  was 
apportionable,  each  being  as  to  the  others  bound  for  a  share 
only  of  the  debt.  She,  indeed,  is  not  seeking  to  recover  a 
portion  or  portions  or  a  share  or  shares  only  of  whait  she 
paid,  or  to  equalize  a  common  burden,  but  is  seeking  to  be 
reimbursed  for  the  value  of  the  land  conveyed  to  her,  upon 
the  assumed  ground  that  she  was  entitled  to  have  the  land 
exonerated  from  the  encumbrance  by  the  appellees. 

If  she  had  not  permitted  the  land  to  be  applied  upon  the 
judgment  debt  (whether  or  not  it  fully  satisfied  it  is  not 
clearly  shown),  but  had  redeemed  the  land  and  had  com- 
pletely paid  off  the  encumbrance,  she  might  have  kept  it 
alive,  perhaps,  by  way  of  protection  against  a  subsequent 
encumbrance  or  title.  See  Pom.  Eq.  §§791  et  seq.,  1211, 
1212  and  notes.  See,  also,  Springer  v.  Foster,  27  Ind.  App. 
15.    But  the  facts  here  do  not  involve  such  a  question. 

There  is  no  allegation  of  fraud,  and  any  mistake  involved 
in  the  case  was  a  mistake  of  law  merely.  The  appellant 
took  her  conveyance  with  full  knowledge  of  all  the  facts, 
and  accepted  a  deed  without  covenants.  Whatever  sum 
she  paid,  she  can  not  be  heard  to  claim  that  she  did  not  re- 
ceive all  that  she  paid  for,  and  she  must  be  regarded  as  hav- 
ing in  contemplation  at  the  time  the  encumbrance  for  the 
discharge  of  which  the  land  was  sold,  and  as  having  pur- 
chased with  knowledge  of  its  primary  liability  thereunder, 
and  of  the  limited  interest  conveyed  to  her,  and  of  the  legal 
effect  of  the  deed  of  conveyance  executed  to  her.  What- 
ever her  hope  or  belief  concerning  the  appeal,  she  must  be 
regarded  as  having  taken  the  conveyance  with  knowledge 
of  the  law  applicable  to  the  facts,  with  which  she  was  fully 
acquainied,  as  it  might  be  declared  by  the  Supreme  Court. 

In  Meikel  v.  Borders,  129  Ind.  529,  533,  the  opinion  was 
expressed  that  where  a  person  takes  a  quitclaim  deed,  he  is 
put  upon  inquiry  as  to  the  title.     Such  a  deed  conveys  the 


45G        APPELLATE  COURT  OF  INDIANA, 

Hancock  v,  Wiggins. 

existing  interest  of  the  grantor  in  the  land  described.  Da- 
vidson V.  Coon,  126  Ind.  497,  502,  9  L.  R.  A.  584.  It  does 
not  work  an  estoppel,  or  prevent  the  grantor,  who  may  have 
had  no  title  whatever,  from  setting  up  an  after-acquired 
title.    Oraham  v.  Graham,  55  Ind.  23,  29. 

Where  it  is  alleged  in  pleading  that  persons  named  con- 
veyed their  interest  in  certain  lands  to  another  person 
named,  the  inference  to  be  drawn  from  the  language  used 
is  that  they  only  purported  to  convey  such  interest  as  they 
possessed.    Nicholson  v.  Caress,  45  Ind.  479. 

Where  there  is  no  fraud,  and  the  conveyance  is  without 
covenants  of  title,  the  grantee  having  knowledge  of  the 
facts  concerning  a  defect  in  the  title,  he  assumes  the  risk 
of  title,  and  has  no  remedy,  either  at  law  or  in  equity,  for  a 
failure  of  title.  James  v.  Hays,  34  Ind.  272,  and  cases 
cited. 

When  the  assignee  of  an  equity  of  redemption  accepts  a 
deed  without  covenants,  having  notice  of  the  outstanding 
encumbrance,  in  the  absence  of  a  special  contract,  or  with- 
out some  special  circumstance,  the  purchaser  takes  the  land 
charged  with  the  encumbrance.  Atherton  v.  Toney,  43 
Ind.  211.  In  Hdbig  v.  Dodge,  127  Ind.  31,  40,  it  is  said 
that  the  general  proposition  is  abundantly  maintained  that 
a  deed  of  release  or  quitclaim,  or  a  conveyance  of  the 
"right,  title,  and  interest"  of  the  grantor,  even  though  it  be 
with  full  covenants  of  warranty,  without  designating  in  the 
instrument  any  particular  estate,  either  as  owned  by  the 
grantor  or  as  conveyed  by  the  deed,  operates  simply  to 
transfer  whatever  interest  the  grantor  may  have  had  at  that 
time.  See,  also,  Nicholson  v.  Caress,  45  Ind.  479.  In 
Shuler  v.  Hardin,  25  Ind.  386,  South  had  contracted  to  con- 
vey a  certain  lot  to  Shuler  by  quitclaim  deed.  It  was  held 
that  this  did  not  bind  South  to  discharge  the  lien  of  a  cer- 
tain judgment  which  rested  upon  the  property  when  he  so 
contracted;  and  that  it  was  for  Shuler,  and  not  South,  to 
look  to  its  discharge. 
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One  who  purchases  land  at  an  execution  sale,  or  who 
takes  a  quitclaim  deed  therefor,  or  a  deed  expressly  sub- 
ject to  encumbrancee  which  constitute  a  charge  upon  the 
land,  does  not  become  personally  liable  to  pay  the  preexist- 
ing encumbrances;  but,  as  he  is  deemed  to  have  deducted 
the  amount  thereof  from  the  purchase  price,  the  land  in 
his  hands  becomes  the  primary  fund  out  of  which  the  en- 
cumbrances are  to  be  paid.  When  he  pays  them  off,  by  any 
method,  they  will  be  treated  as  extinguished,  unless  there 
is  some  equitable  purpose  to  be  served  in  keeping  them 
alive.  They  will  not  be  kept  alive  to  the  injury  of  one  who 
has  a  right  to  have  them  treated  as  extinguished.  Bunch 
V.  Grave,  111  Ind.  351,  355,  citing  Pom.  Eq.  §1205,  and 
Jones  on  Mort.  §737.  The  grantee  in  such  case  is  not  a 
surety  as  between  him  and  his  grantor.  See,  Brewer  v. 
Staples,  3  Sandf.  Ch.  579;  Stevens  v.  Church,  41  Conn. 
369. 

We  are  unable  to  find  in  the  facts  detailed  in  the  com- 
plaint any  occasion  for  the  application  of  the  principles  re- 
lating to  contribution,  exoneration,  or  subrogation. 

Judgment  affirmed. 


Kelly  v.  Pittsburgh,  Cincinnati,  Chicago  and 
St.  Louis  Railroad  Company  et  al. 

[No.  8,494.    Piled  March  11,  1902.  ] 

XtDOTATlON  OP  AcmOTSS.  —  WTien  Right  of  Action  Accrues, — Adverse 
Possession, — ^Where  a  railroad  company  oonstracted  an  embank- 
ment and  maintained  a  culvert  of  insufficient  size  to  carry  away 
the  aocmniLlation  of  water  in  times  of  heavy  rains,  resulting  in 
the  overflow  and  damage  to  plaintiff's  x>roperty,  plaintiff's  action 
for  damages  aocraed  at  the  time  of  the  overflow  and  resulting  in- 
jury, and  not  at  the  time  the  embankment  and  culvert  were  con- 
structed,   p.  462. 

Same. — Accrual  of  Right  of  Action, — Overflow  of  Land. — Private  Rights, 
— ^An  action  by  a  i>roperty  owner  for  damages  for  the  overflow  of 
hifl  land  caused  by  the  construction  of  an  embankment  and  an  in- 
sufficient culvert  by  defendant,  brought  more  than  twenty  years 
after  the  construction  of  the  embankment  and  culvert,  is  not 
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barred  by  limitation  and  rights  acquired  by  defendant  by  pre- 
scription, where  the  embankment  was  constmcted  in  a  public 
highway,  since  if  plaintiff  was  injured  by  such  act  it  was  such 
injury  as  the  public  in  general  suffered,  and  for  which  he  had  no 
remedy,  and  his  private  right  of  action  did  not  aocme  until  his 
land  was  overflowed  and  damaged,    pp.  462-468, 

Nuisance. — Pre9cnption. — The  right  to  maintain  a  public  nuisance 
cannot  be  acquired  by  prescription,    pp,  464,  465. 

MtnnoiPAii  Corporations. — RaUroads. — Liability  to  Property  Owner 
fcT  Overflow  of  Lcrnds. — ^Where  a  city  granted  to  a  railroad  company 
the  right  to  maintain  upon  one  of  its  streets  an  embankment  upon 
which  to  lay  its  tracks,  imposing  a  condition  that  the  company 
should  construct  and  maintain  culverts  of  sufficient  sisse  and 
number  to  carry  away  the  accumulation  of  water,  which  it  failed 
to  do,  and  the  city  constructed  a  ditch  leading  to  the  single  cul- 
vert through  the  embankment,  the  natural  result  of  which  was  to 
collect  the  surface  water  within  the  channel  and  conduct  it  to  the 
culvert,  which  was  insufficient  in  size  to  carry  the  water  away, 
and  the  water  thus  accumulated  overflowed  the  lands  of  an  adja- 
cent proi)erty  owner,  the  combined  act«  of  the  city  and  railroad 
oomi)any  were  the  cause  of  the  injury  to  the  adjoining  landowner, 
and  they  are  jointly  liable,    pp.  467 ,  468. 

Prom  Clark  Circuit  Court ;  W.  C.  UtZy  Special  Judge. 

Action  by  James  R.  Kelly  against  the  Pittsburgh,  Cin- 
cinnati, Chicago  and  St.  Louis  Railroad  Company  and 
the  city  of  Jeflfersonville  for  damages  for  the  overflow  of 
land.  From  a  judgment  for  defendants,  on  demurrer  to 
complaint,  plaintiff  appeals.     Reversed. 

L,  A.  Douglass  and  H,  W.  Phipps,  for  appellant. 
S.  StansifeVy  M,  Z.  Stannard  and  G.  H,  Voigty  for  ap- 
pellees. 

Wiley,  J. — Appellant  was  plaintiff  below,  and  his  com- 
plaint was  held  bad  on  separate  demurrers.  He  declined 
to  plead  further,  and  judgment  was  rendered  against  him 
for  costs.  By  his  assignment  of  errors  he  questions  the  cor- 
rectness of  the  court's  action  in  sustaining  the  demurrers  Uy 
the  complaint. 

The  complaint  avers  that  on  December  3,  1867,  the  com- 
mon council  of  the  city  of  Jeffersonville  passed  an  ordinance 
granting  to  the  predecessor  of  appellee  railroad  company 
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the  right  to  conatnict  and  maintain  its  railroad  on  and  along 
Ninth  street,  between  certain  points  named  by  said  ordi- 
nance; that  the  ordinance  imposed  upon  the  company  the 
duty  "to  make  and  maintain  good  and  substantial  culverts, 
such  as  the  civil  engineer  of  said  city  should  direct  and 
approve,  at  all  places  where  said  engineer  or  the  common 
council  might  direct,  so  as  to  allow  the  free  passage  of 
water  underneath  said  track  and  bank";  that  in  1868  the 
railroad  company,  under  the  provisions  of  the  ordinance, 
constructed  its  tracks  and  railroad  bed  on  and  along  Ninth 
street,  and  in  doing  so  threw  up  an  embankment  of  earth 
forty  feet  wide  at  its  base,  twenty-five  feet  wide  at  the  top, 
and  about  ten  feet  high;  that  said  track  and  embankment 
were  constructed  by  the  railroad  company  under  the  direc- 
tion of  the  civil  engineer  of  said  city,  and  when  completed 
were  approved  by  said  city.  The  complaint  then  contains 
the  following  averments :  "That  at  the  time  of  the  passage 
of  said  ordinance,  and  the  building  of  said  track  and  bank, 
that  portion  of  said  city  lying  contiguous  to  said  bank  and 
track  for  as  much  as  twenty-five  blocks  was  low,  inclined 
toward  the  north,  and  had  a  natural  drainage  across 
said  Ninth  street  and  said  proposed  track  and  bank,  and 
the  drainage  of  a  large  part  of  said  city,  to  wit,  twenty-five 
blocks  were  drained  and  carried  toward  the  north  across 
the  said  line  of  bank  and  railroad  track  and  Ninth  street; 
and  said  drainage  and  water  and  the  flow  thereof  was  not 
(Obstructed,  but  was  free  and  carried  away  and  off  by  natural 
drainage  on  the  surface,  without  damage  to  the  citizens  and 
property  within  said  city,  and  said  water  and  drainage  had 
access  towards  the  north  and  at  numerous  places  across  the 
said  proposed  line  of  railroad  track  and  banks,  and  was  dif- 
fused and  scattered  in  its  flow  along  and  over  the  surface 
across  said  line  of  railroad.  *  *  *  That  the  building 
of  said  track  and  bank  cut  off  and  obstructed  the  flow  of  wa- 
ter and  drainage  toward  the  north  across  the  same,  and  the 
defendant  railroad  company  carelessly  failed  and  omitted  to 


4fi0         APPELLATE  COURT  OF  INDIANA, 
,  Kelly  r.  Pittsburgh,  etc.,  B.  Go. 

make  and  maintain  culverts  and  openings  through  said  bank 
sufficient  to  allow  the  free  passage  of  water  underneath  said 
track,  but  the  plaintiff  says  that  the  defendant  company 
built  and  constructed  but  one  culvert  and  sewer  underneath 
said  track  and  bank,  and  the  same  was  constructed  within 
and  on  the  public  alley  of  the  city  [describing  its  location], 
but  said  culvert  and  sewer  were  insufficient  in  size,  too 
small,  and  inadequate  to  permit  the  free  passage  of  water 
and  drainage  through  said  bank  under  said  track  as  afore- 
said.'' It  is  also  averred  that  the  building  of  said  track  and 
bank  was  under  the  direction  of  said  city,  and  prevented 
the  free  flow  and  natural  drainage  of  wuter,  rainfall,  sewer- 
age, and  drainage  of  a  large  portion  of  said  city,  viz.,  as 
much  as  twenty-five  blocks,  to  accumulate  and  be  at  a  point 
between  Spring  street  and  Indiana  avenue,  on  the  south 
side  of  Xintli  street,  in  a  certain  open  ditch  constructed  and 
maintained  by  said  city,  and  connected  with  a  certain  sewer 
and  culvert  for  the  purpose  of  causing  said  water,  sewage, 
and  drainage  to  flow  in  and  through  said  drain,  ditch  and 
culvert.  It  is  further  alleged  that  but  for  the  construction 
of  said  bank,  ditch,  and  drain,  said  water,  drainage,  and  sew- 
erage would  not  otherwise  accumulate  and  flow  in  said 
place,  and  that  said  bank,  drain,  ditch,  sewer  and  culvert 
changed  the  natural  surface  flow  of  the  rainwater  of  that 
portion  of  the  city,  and  caused  the  same  to  flow  in  said  ditch 
or  drain  and  through  said  sewer  and  culvert ;  that  prior  to 
the  time  said  bank  was  constructed  that  portion  of  the  city 
lying  contiguous  thereto,  for  as  much  as  twenty-five  blocks, 
was  low,  inclined  toward  the  north,  and  had  a  natural  drain- 
age across  Xinth  street,  and  that  said  drainage  and  water 
and  the  flow  thereof  was  not  obstructed,  but  was  free,  and 
was  carried  awav  bv  natural  drainage  on  the  surface  with- 
out  damage  to  the  citizens  and  property  within  said  city, 
and  said  water  and  drainage  had  access  toward  the  north, 
and  at  numerous  places  across  the  proposed  line  of  railroad 
track  and  bank,  and  was  diffused  and  scattered  in  its  flow 
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along  and  over  the  surface  and  across  the  said  line  of  road; 
that  on  the  10th  day  of  July,  1897,  while  said  bank,  drain 
and  sewer  were  in  the  condition  above  described,  there  oc- 
curred a  heavy  fall  of  rain,  and  that  "said  rain  and  the  drain- 
age caused  thereby^'  caused  an  accumulation  of  water  to 
form  in  said  ditch  and  drain,  at  said  culvert  and  sewer,  and 
said  culvert  being  inadequate  and  insufficient  in  size  to 
carry  off  the  same  through  and  under  said  track,  caused  the 
water  and  drainage  to  back  up  on  the  north  side  of  said 
bank,  and  to  be  cast  back  upon  plaintiff's  private  property, 
and  overflowed  into  his  store,  destroying  his  property,  etc. 

The  complaint  shows  that  the  natural  flow  of  surface  wa- 
ter on  a  contiguous  territory  of  about  twenty-five  blocks 
was  toward  and  over  Mnth  street,  flowing  to  the  north,  and 
that  the  flow  of  the  water  was  unimpeded,  except  by  the  em- 
bankment made  by  the  railroad  company.  It  also  shows 
that  the  one  culvert  constructed  and  maintained  was  of  in- 
suflScient  size  to  carry  the  accumulation  of  water  away  in 
times  of  heavy  rains,  etc.  That  as  a  consequence  of  such 
obstruction  and  insuflBcient  size  of  the  culvert  and  the  ditch 
or  drain  constructed  by  the  city  to  gather  and  carry  away 
the  surface  waiter,  the  water  backed  up  and  overflowed  ap- 
pellant's property,  resulting  in  the  damage  complained  of. 
It  is  clear  from  the  averments  of  the  complaint  that  had  it 
not  been  for  the  embankment  and  insuflficient  size  of  the 
culvert  no  injury  would  have  resulted  to  appellant. 

It  is  urged  oy  counsel  for  appellees  that  this  is  one  of  the 
instances  known  to  the  law  where  there  is  no  commensurate 
remedy  for  the  injury.  The  power  of  the  city  to  grant  an 
easement  to  the  railroad  company  to  construct  an  embank- 
ment and  lay  its  track  in  the  street  is  unquestioned  by  ap- 
pellant, but  it  is  urged  that  the  law  makes  ample  provision 
for  the  redress  of  any  wrong  resulting  therefrom.  Counsel 
for  appellees  base  their  argument,  and  maintain  that  there  is 
no  liability  shown  by  the  complaint,  upon  two  proposi- 
tions:    (1)  The  statute  of  limitations,  and  (2)  rights  ac- 
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quired  by  prescription.  These  may  properly  be  considered 
together. 

It  is  contended  by  appellee  that  the  right  of  action  was 
barred  by  prescription,  upon  the  theory  that  the  right  ac- 
crued at'  the  time  the  embankment  and  culvert  were  con- 
structed, and  not  at  the  time  of  the  overflow  and  resulting 
injury.  The  authorities  do  not  sustain  this  contention,  and 
it  is  not  in  harmony  with  correct  principles.  In  Sherlock 
V.  Louisville,  etc.,  R.  Co.,  115  Ind.  22,  on  page  38,  ZoUars, 
J.,  quotes  approvingly  from  1  Eedfield  on  Railways,  595,  as 
follows:  "The  general  rule,  in  regard  to  the  time  of  the 
accruing  of  the  action  is,  that,  when  the  act  or  omission 
causes  direct  and  immediate  injury,  the  action  accrues  from 
the  time  of  doing  of  the  act,  but  where  the  act  is  injurious 
only  in  its  consequences,  as  by  undermining  a  house  or  wall, 
or  causing  wat-er  to  flow  back  at  certain  seasons  of  high  tide 
or  high  water,  the  cause  of  action  accrues  only  from  the  con- 
sequential injury." 

In  that  case  the  question  was  squarely  presented,  whether 
the  cause  of  action  accrued  at  the  time  a  certain  bridge  was 
constructed  over  a  watercourse,  or  at  the  time  the  injury 

■ 

was  caused  by  the  overflow;  and  upon  that  question  the 
court  said:  "As  regards  the  limitation  of  time  for  bringing 
the  action,  we  think  that  the  plaintiff  was  properly  entitled 
to  succeed,  both  on  the  second  and  fourth  pleas,  for  that  the 
cause  of  action  flrst  arose  when  the  damage  was  suffered, 
there  being  no  complete  cause  of  action  till  the  damage  was 
sustained.  The  defendants  were  guilty  of  no  illegal  act 
that  could  have  been  complained  of  as  a  trespass,  and  until 
it  proved  to  be  injurious  there  was  no  right  to  sue." 

In  that  case  it  was  also  contended  by  the  railroad  com- 
pany that,  having  maintained  the  bridge  for  twenty  years, 
it  had  the  right  to  continue  to  maintain  it  as  it  was,  although 
it  caused  adjoining  lands  to  overflow.  There  the  bridge  was 
on  the  land  of  the  railroad  company,  and  the  rights  of  the 
plaintiff  could  in  no  way  be  invaded  by  its  maintenance  un- 
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til  he  in  some  way  suffered  an  injury  on  account  thereof. 
The  court  disposed  of  the  proposition  in  the  following  lan- 
guage: "Until  a  person's  rights  are  in  some  way  invaded, 
they  can  not  be  destroyed  or  transferred  to  another  by  pre- 
scription. Time — in  this  State  twenty  years — ^is  an  essen- 
tial element  in  the  establishment  of  a  prescriptive  right, 
and,  in  a  case  like  this,  begins  to  run  only  from  the  date  at 
which  a  cause  of  action  accrues  in  favor  of  the  party  against 
Avhom  the  right  is  asserted.  As  we  have  seen  in  this  case 
no  cause  of  action  accrued  to  appellant,  by  reason  of  the 
negligent  construction  of  the  bridge,  until  the  overflow  of 
his  land  in  1883,  much  less  than  twenty  years  ago."  In  the 
same  case,  the  court  quoted  with  approval  from  Wood  on 
the  Law  of  Nuisances,  §708,  as  follows:  "There  is  a  dis- 
tinction between  a  prescriptive  right  to  do  some  act  upon 
one's  own  premises  that  operates  injuriously  to  another,  and 
a  right  to  do  some  act  upon  another's  premises.  In  the  lat- 
ter case,  each  act  of  user,  before  the  user  ripens  into  a  right, 
is  a  trespass,  for  which  an  action  may  be  maintained  at  any 
time,  while  in  the  former  no  action  can  be  maintained  until 
some  right  has  been  invaded.  In  the  one  case  there  is  an 
actual  invasion  of  the  property  itself,  while  in  the  other 
there  is  a  mere  invasion  of  some  right.  *  *  *  The  rule 
is,  *  *  *  that  to  constitute  an  adverse  user  requisite 
to  sustain  the  right,  it  must  be  shown  that  the  user  had  actu- 
ally invaded  the  rights  of  the  person  against  whom  the  claim 
is  made,  in  reference  to  the  particular  matter  which  is  the  sub- 
ject of  complaint,  and  that  the  user,  during  the  entire  statu- 
tory period,  and  the  invasion  of  the  right,  have  produced  an 
injury  equal  to,  and  of  the  character  complained  of,  and  of 
such  character  and  to  such  an  extent  that  at  any  time  dur- 
ing that  period  an  action  might  have  been  maintained." 

In  the  case  we  are  considering,  the  railroad  company  did 
not  construct  its  embankment  and  culvert  upon  its  own 
premises,  but  upon  a  public  highway,  to  which  the  city 
granted  it  an  easement  for  that  purpose.    By  that  act,  if  ap- 
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pellant  was  injured,  it  was  such  injury  as  the  public  in  gen- 
eral suffered,  and  for  which  he  had  no  remedy. 

The  complaint  does  not  locate  appellant's  property,  and 
it  may  not  have  been  on  Ninth  street  or  immediately  con- 
tiguous thereto.  The  injury  that  resulted  to  him  did  not  ac- 
crue uptil  the  water  was  backed  onto  his  premises  by  reason 
of  the  embankment  and  insufficient  culvert,  and  until  such 
injury  accrued  to  his  property  he  had  no  right  of  action. 

The  complaint  avers  that  the  culvert  was  constructed  at 
the  intersection  of  Ninth  street  and  an  alley,  and  that  on 
many  previous  occasions  water  had  backed  up  and  onto  sur- 
rounding property  causing  injury,  etc.  This  reference  in 
the  complaint  to  the  location  of  the  alley  and  previous  dam- 
age done  by  an  accumulation  of  water  is  to  show  that  the 
nuisance  complained  of  is  a  public  one. 

An  alley  is  a  highway.  Elliott  on  Roads  and  Streets,  §§1, 
24.  Any  unauthorized  obstruction  which  necessarily  im- 
pedes or  incommodes  the  lawful  use  of  a  highway  is  a  pub- 
lic nuisance  at  common  law.  Elliott  on  Roads  and  Streets, 
p.  477;  Yates  v.  Town  of  Warrenton^  84  Va.  337,  4  S.  E. 
818,  10  Am.  St.  860;  Callanan  v.  Gilman,  107  X.  Y.  360, 
14  K  E.  264,  1  Am.  St.  831;  State  v.  Merrit,  33  Conn.  314. 

The  complaint  avers  that  the  culvert  was  insufficient  in 
size  to  carry  off  the  water,  and  that  from  time  to  time 
caused  overflow  of  the  streets,  alleys,  and  avenues.  These 
facts  show  that  such  injurious  results  constitute  a  public 
nuisance.  The  demurrer  admits  the  truth  of  all  facts  well 
pleaded,  and  it  is  clear  therefore  that  the  railway  company's 
claim  that  it  is  not  liable  rests  either  in  prescription  or  in 
adverse  possession  for  over  twenty  years.  If  it  rests  in  pre- 
6cri;ption,  the  theory  that  adverse  possession  of  a  public 
highway  creates  a  right  or  title  carries  with  it  its  own  refu- 
tation. So  if  the  right  to  maintain  this  negligently  con- 
structed and  insufficient  culvert  can  be  claimed  as  a  pre- 
scriptive right,  by  user,  for  over  twenty  years,  it  must  be 
such  as  results  from  a  private  nuisance.     But  it  is  not  a 
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private  but  a  public  nuisance,  and  the  right  to  maintain  a 
public  nuisance  cannot  be  acquired  by  prescription.  Pettis^ 
V.  Johnson,  56  Ind.  139;  Sherlock  v.  Louisville,  etc.,  R. 
Co.,  115  Ind.  22.  In  Pettis  v.  Johnson,  supra,  it  was  held 
that  a  city  has  no  power  to  authorize  obstructions  in  high- 
ways which,  when  constructed,  will  permanently  interfere 
with  the  enjoyment  of  the  rights  either  of  the  public  or  a 
private  person.  When,  therefore,  the  railroad  company 
took  the  franchise  or  easement  granted  to  it  by  the  city,  it 
took  it  subject  to  the  limitation  which  the  law  placed  upon, 
it  that  it  would  not  construct  or  maintain  anything  whicli 
would  permanently  interfere  with  the  rights  of  private  per- 
sons, .or  would  result  to  their  injury.  Also  it  took  it  with 
the  express  limitations  contained  in  the  ordinance  to  con- 
struct and  maintain  sufficient  culverts  to  carry  off  the  water. 

As  between  the  city  and  railway  company,  on  the  one 
hand,  and  appellant,  on  the  other,  he  had  a  right,  in  common 
with  all  citizens  and  the  public,  to  have  the  public  streets 
and  alleys  of  the  city  free  from  overflow  of  water;  the  right 
to  be  protected  from  the  accumulation  of  drainage  and  sur- 
face water  upon  his  premises  caused  by  the  appellees ;  the 
right  to  be  protected  from  having  water  backed  upon  his 
premises  by  reason  of  a  permanent  obstruction  such  as  is 
shown  by  the  complaint;  and  the  right  to  the  continuous 
surface  drainage,  which  naturally  was  toward  Ninth  street, 
and  in  the  event  such  water  was  deflected  by  the  city  and 
such  deflection  caused  an  accumulation  of  water  at  any  point 
more  than  would  otherwise  flow  there,  to  have  the  city  and 
those  charged  with  making  and  maintaining  culverts  to 
carry  off  the  water  to  construct  the  same  in  sufficient  num- 
bers and  of  sufficient  capacity  to  carry  off  and  discharge  the 
water  so  gathered. 

In  this  case  it  is  averred  that  the  city  caused  a  ditch  or 

drain  to  be  constructed  leading  to  the  culvert.    This  would 

necessarily  collect  and  carry  to  that  point  a  greater  volume 

of  water  than  would  otherwise  have  gathered  there,  and  the 
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culvert  being  of  insufficient  size  to  discharge  it,  the  neces- 
sary result  was  that  it  backed  up.  If  surface  water  is  col- 
lected in  gutters  and  made  to  flaw  to  the  mouth  of  a  sewer, 
where  by  the  insufficiency  of  the  sewer  it  accumulates  in 
large  quantities  and  then  flows  back  upon  private  property, 
the  municipality  must  respond  in  damages.  Hitchins  v. 
Mayor,  etc.,  68  Md.  100,  11  Atl.  826,  6  Am.  St.  422;  CUy 
of  Dixon  V.  Baker,  65  111.  518,  16  Am.  Rep.  591. 

The  accumulation  in  one  channel  of  a  large  volume  of 
Avater  by  the  act  of  a  city  places  upon  it  the  duty  to  see  to 
it  that  suitable  2>ix)vision  is  made  for  the  escape  of  the  water, 
without  injury  to  private  property,  and  if  by  reason  of  the 
insufficiency  of  the  drain,  or  other  means  provided,  th^  ac- 
cumulated waters  are  cast  upon  private  property  to  its  in- 
jury, the  municipality  will  be  liable.  Weis  v.  City  of  Madi- 
son, 75  Ind.  241,  39  Am.  Rep.  135;  City  of  Indianapolis  \, 
Lawyer,  38  Ind.  348;  City  of  Evansville  v.  Decker,  84  Ind. 
325,  43  Am.  Rep.  86;  City  of  Crawfordsville  v.  Bo7id,  96 
Ind.  236;  Byrnes  v.  City  of  Cohoes,  67  N.  Y.  204. 

In  this  instance  the  citv  collected  the  surface  water  bv 
means  of  an  artificial  ditch  and  carried  it  to  a  point  where 
tlie  means  of  escape  provided  was  insufficient  to  carry  it  off. 
It  is  certainly  the  same  in  principle  as  to  conduct,  by  means 
of  a  dit-ch  or  gutter,  water  to  a  sewer  of  insufficient  capacity 
to  receive  and  conduct  it  away.  If,  in  constructing  the  cul- 
vert, it  was  merely  an  error  of  judgment  in  not  making  it 
large  enough,  or  in  not  constructing  a  sufficient  number  of 
culverts,  still  the  appellees  could  not  escape  liability  on  ac- 
count of  error  of  judgment.  This  is  squarely  held  in  City 
of  Indianapolis  v.  Buffer,  30  Ind.  235. 

Before  the  oonetruction  of  the  bank  and  culvert  bv  the 
railroad  company,  there  were  twenty-five  blocks  of  adjacent 
territory  with  the  natural  drainage  toward  and  over  Ninth 
street.  The  means  used  to  cause  the  water  to  flow  as  it  did 
were  artificial — ^the  bank  and  the  ditch  or  drain.  In  City 
of  New  Albany  v.  Ray,  3  Ind.  App.  321,  it  was  said: 
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"Wher«  a  city,  by  artificial  means,  collects  a  body  of  water 
it  must  lise  reasonable  care  to  provide  an  adequate  outlet 
therefor,  and,  if  it  faik  to  do  this,  and  an  injury  results  to 
private  property  in  consequence  thereof,  the  city  is  liable 
for  the  damages." 

In  Toivn  of  Monticello  v.  Fox,  3  Ind.  App.  481,  it  was 
said:  "A  municipal  corporation  is  not  exempt  from  liabil- 
ity for  damage  accruing  through  its  failure  to  provide 
means  of  drainage,  where  a  necessity  for  the  drainage  has 
been  created  by  the  act  of  the  corporation.  Where,  by  a 
system  of  drainage  made  by  it,  a  great  body  of  water  has 
been  conducted  to  a  place,  and  caused  to  accumulate  there, 
the  corporation  is  liable  for  failure  to  provide  a  way  of  es- 
cape for  the  water,  so  that  it  will  not  damage  adjoining 
private*  property." 

The  point  clearly  decided  by  these  cases  is  that  it  is  the 
duty  of  a  city,  where  it  causes  w^ater  to  be  collected,  to  fur- 
nish a  sufficient  outlet  for  its  escape,  and  if  it  fails  to  do 
so,  and  injury  results,  it  is  liable  for  damages  occasioned. 
See,  also,  City  of  Valparaiso  v.  Ramsey,  11  Ind.  App.  215; 
Martin  v.  City  of  BrooMyn,  4  Am.  Neg.  Eep.  721. 

In  the  case  of  the  City  of  New  Albany  v.  Lines,  21  Ind. 
App.  380,  it  was  held  that  a  municipal  corporation  can  not, 
without  liabilitv,  divert  surface  water  from  its  natural 
course  by  an  artificial  channel,  and  thereby  cause  it  to  flow 
upon  adjacent  property.  It  was  further  held  that  it  is  the 
duty  of  a  city  to  provide  reasonably  sufficient  means  of  es- 
cape for  the  surface  water,  for  the  escape  of  which  it  has  cre- 
ated the  necessity,  and  that  a  failure  to  perform  that  duty 
will  give  a  right  to  successive  actions  for  recurring  injuries 
to  an  adjacent  owner  of  real  estate. 

The  complaint  before  us  shows  that  the  city  of  Jeffer- 
sonville  granted,  by  ordinance,  the  right  of  the  railroad  com- 
pany to  constmct  and  maintain  along  and  upon  one  of  its 
streets  an  embankment  upon  which  to  lay  its  track.  A  con- 
dition imposed  upon  the  railroad  company  by  the  grant  was 
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to  construct  and  maintain  culverts  of  sufficient  size  and 
number  to  carry  away  the  accumulation  of  water.  This  it 
failed  to  do.  The  city  constructed  a  ditch  or  drain  leading 
to  the  single  culvert  through  the  bank  and  under  the  track 
The  natural  result  of  such  drain  was  to  collect  the  surface 
water  within  its  channel,  and  conduct  it  therein  to  the  point 
of  outlet — the  culvert.  This  must  necessarily  result  in  an 
accumulation  of  water  at  that  point;  and  if  the  outlet  was  in- 
sufficient in  size  to  carry  it  away,  then  the  water  would  back 
up  and  overflow  adjacent  property.  This  is  what  occurred, 
and  injury  resulted  to  appellant's  property.  The  combined 
acts  of  appellees  were  responsible  for  such  injury,  and,  un- 
der the  authorities,  they  are  jointly  liable. 

Judgment  reversed,  and  the  court  below  is  directed  to 
overrule  the  demurrers  to  the  complaint 


Chicago,  Indianapolis  and  Louisville  Railway 

Company  v.  Martin. 

[No.  8,686.    Piled  March  11,  1902.) 

Trial. — Miacondvct  of  Counsel, — ^It  was  error  to  permit  comisel,  over 
proper  objections,  in  the  trial  of  an  action  against  a  railroad 
company  for  damages  for  carrying  plaintiff  beyond  his  destina- 
tion, to  state  in  argument  to  the  jnry  that  the  Supreme  Ck)urt  bad 
held  in  similar  cases  that  yerdicts  for  damages  in  excess  of  amount 
demanded  in  case  on  trial  were  not  excessive,    pp,  471-47S, 

Same. — Miscondtuct  of  Counsel. — Instruction. — ^An  instruction  in  the  trial 
of  an  action  against  a  railroad  company  for  damages  to  the  effect 
that  some  controversy  had  arisen  between  counsel  in  argument  as 
to  the  right  of  counsel  for  plaintiff  to  refer  in  his  argument  to 
cases  of  similar  character  reported  by  courts  of  last  resort,  and 
that  the  court  by  overruling  the  objections  did  not  mean  that  the 
jury  should  understand  that  the  statements  were  to  be  taken  as 
the  law,  did  not  cure  the  error  of  the  court  in  permitting  attorney 
for  plaintiff  to  refer  in  his  argument  to  the  jury  to  cases  in  the 
Supreme  Court  wherein  judgments  for  larger  amounts  than  asked 
by  plaintiff  had  been  held  not  to  be  excessive,    pp.  47S,  47i- 

New  Trial. — Motions. — Wfien  Verdict  Returned  on  Last  Day  of  Term. 
— The  statute  requiring  a  motion  for  a  new  trial  to  be  presented 
on  the  first  day  of  the  succeeding  term  of  court  when  the  verdict 
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is  returned  on  the  last  day  of  a  term  of  court  is  not  complied  with 
by  the  mere  filing  of  the  motion  with  the  clerk,  but  the  statnte  is 
complied  with  where  the  motion  is  filed  on  the  first  day  of  the 
term,  and,  by  the  conrt,  on  that  day,  set  for  argument  the  next 
day.    p.  414. 

From  Orange  Circuit  Court ;  JD.  M.  Alspaughj  Judge. 

Action  by  Byron  E.  Martin  against  the  Chicago,  Indi- 
anapolis  and  Louisville  Railway  Company  for  damages. 
From  a  judgment  for  plaintifi*,  defendant  appeals.  i2e- 
versed. 

E.  C.  Fiddf  W.  S.  Kinnan  and  W.  Farrelly  for  appellant. 
H.  Morris  and  M.  B,  Hotielj  for  appellee. 

C0M8TOCK,  C.  J. — Appellee  was  plaintiff  below.  The 
complaint  is  in  two  paragraphs.  They  do  not  materially 
differ.  It  is  alleged  in  the  first  that  appellant  posted  notices 
in  Pekin  that  on  October  20,  1899,  it  would  stop  all  trains 
at  Pekin;  that  on  said  day  appellee  purchased  a  ticket  from 
Pekin  to  Louisville  and  return ;  that  on  the  evening  of  the 
said  day,  when  appellee  was  returning  from  Louisville  to 
Pekin,  the  conductor  refused  to  stop  the  train  at  Pekin,  and 
carried  appellee  on  to  Salem,  a  distance  of  fifteen  miles; 
that  appellee  was  compelled  to  pay  the  additional  fare  from 
Pekin  to  Salem,  was  compelled  to  remain  over  night  at 
Salem,  pay  his  hotel  bill,  pay  his  fare  back  to  Pekin,  and 
could  not  return  to  Pekin  until  the  next  morning;  whereby 
he  was  damaged  in  the  sum  of  $500.  The  answer  was  a 
general  denial.  The  trial  resulted  in  a  verdict  and  judg- 
ment in  favor  of  appellee  for  $500.  With  the  verdict  the 
jury  returned  answers  to  two  interrogatories,  viz:  "First: 
If  yoii  find  for  the  plaintiff,  do.  you  assess  any  amount  as  ex- 
emplary damages?  Answer.  Yes.  Second.  If  you  an- 
swer the  above  question  in  the  affirmative,  how  much  do  you 
allow  the  plaintiff  for  exemplary  damages?  Answer.  $498, 
$2  cash,  etc.,  $500." 

Overruling  appellant's  motion  for  a  new  trial  is  the  only 
error  assigned.    The  reasons  set  out  in  the  motion  and  dis- 
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cussed,  are:  (1)  The  damages  assessed  are  excessive;  {'2) 
the  verdict  is  not  sustained  by  sufficient  evidence,  (9)  and 
(11)  misconduct  of  appellee's  coimsel. 

The  appellee  narrated  the  transaction,  substantially  as 
follows:  "I  lived  on  a  farm  near  Pekin,  Washington  county, 
Indiana.  I  purchased  a  ticket  from  Pekin  to  Louisville  and 
return.  The  agent  at  Pekin  told  me  that  train  No.  4  would 
stop  at  Pekin  that  night.  I  went  to  Louisville  on  the  morn- 
ing of  the  20th  and  returned  on  train  No.  4  the  same  even- 
ing. Train  No.  4  was  the  passenger  train  which  passed 
Pekin  some  time  after  nine  o'clock  at  night.  The  conductor 
^  came  to  me  and  took  my  ticket  and  looked  at  it  and  handed 
it  back  and  said  'this  train  does  not  stop  at  Pekin.*  I  told 
him  that  the  agent  at  Pekin  told  me  that  it  would  stop.  I 
told  him  that  it  stopped  on  the  18th.  He  said  that  it  did 
not  do  any  such  thing,  for  that  train  never  stopped  there 
only  on  special  occasions,  and  when  they  had  orders  to  stop. 
He  said  again,  This  train  does  not  stop  and  you  will  have  to 
pay  your  fare  on  to  Salem  or  I  will  have  to  put  you  off.'  He 
gave  me  the  ticket  back,  and  went  on  through  about  three 
or  four  coaches,  and  came  back  and  said,  'Let  me  see  that 
ticket,'  and  he  said  again,  'You  will  have  to  pay  your  fare 
on  to  Salem.'  I  had  some  bundles  on  the  seat  by  me  on  the 
end  next  the  window,  and  he  reached  over  for  them,  and  I 
told  him  that  they  were  my  bundles  and  to  leave  them 
alone.  I  loosened  his  hold  on  them,  and  in  the  struggle  he 
tore  the  paper  off  the  bundles,  and  he  reached  for  my  hat 
in  a  way  that  he  seemed  to  be  angry,  and  in  taking  my  hat 
he  hit  me  on  the  head.  When  he  got  my  hat  I  did  not  know 
the  man's  ways,  but  had  reason  to  believe  that  he  was  angry. 
He  reached  to  get  my  hat,  and  when  he  got  it  he  went  on  in 
the  coach  five  or  six  seats  and  returned  with  it,  and  I  gave 
him  fifty  cents,  and  he  said  that  was  what  he  wanted,  and 
he  gave  me  back  my  hat.  He  gave  me  back  five  cents 
change  and  a  receipt  for  ten  cents  rebate.  I  stayed  all  night 
at  Salem,  and  returned  to  Pekin  the  next  morning  on  the 
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forty-five  cents.  I  rode  on  horseback  to  Pekin  that  morning. 
Mv  conversation  with  the  conductor  lasted  about  five  or  ten 
minutes.  The  coach  was  about  half  full  or  more.  There 
were  ladies  in  the  coach.  I  got  home  at  eleven  the  next 
morning.  I  saw  notices  in  the  ticket  office,  post-office,  and 
store  with  reference  to  Xo.  4  stopping.  I  do  not  remember 
just  how  much  I  paid  for  my  night's  lodgitig  in  Salem.  At 
that  time  I  was  working  on  my  father's  farm.  I  was 
twenty-one  about  a  week  before  this  suit  began.  My  labor 
was  worth  about  $15  per  month.  I  lost  only  a  few  hours 
work.  I  was  out  my  fare  from  Pekin  to  Salem,  Salem  to 
Pokin,  a  few  hours  labor,  my  night^s  lodging,  and  that  was 
all." 

The  record  discloses  that  during  the  trial  one  of  the  plain- 
tiff's attorneys  while  addressing  the  jury,  and  before  the 
defendant  could  interpose  an  objection  thereto,  and  at  the 
same  time  pointing  to  an  open  volume  of  the  Indiana  Su- 
preme Court  reports  lying  on  the  table  which  had  been 
occupied  by  plaintiff's  counsel  during  the  trial,  used  the  fol- 
lowing language,  to  wit:  "The  books  are  full  of  such  cases. 
It  is  your  duty  to  compensate  the  plaintiff  for  the  injury 
sustained,  and  to  inflict  punishment  on  the  defendant  for  its 
disregard  of  public  duty,  and  to  assess  smart  money  as  dam- 
ages. In  that  book  lying  upon  that  table  is  a  case  reported 
where  the  facts  were  verv  similar  to  the  facts  in  this  case, 
and  in  which  the  jury  assessed  damages  to  the  amount  of 
$4,800,  and  in  another  case  $4,500,  which  sums  were  held 
by  the  Supreme  Court  not  to  be  excessive."  That  the  de- 
fendant immediately  after  said  attorney  had  completed  the 
utterance  of  the  above  language  excepted  to  the  same  and 
asked  the  court  to  instruct  tlie  jury  that  they  were  not  to 
consider  the  same  or  give  any  weight  to  it,  and  were  to  con- 
sider it  stricken  out  of  the  remarks  of  the  said  attomev,  but 
the  court  refused  to  so  instruct  the  jury,  and  refused  in  any 
way  to  instruct  the  jury  concerning  the  same,  to  which  re- 
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f iisal  and  ruling  of  the  court  the  defendant  then  and  there 
excepted. 

During  the  trial  of  the  above  cause  one  of  the  counsel  for 
the  plaintiflF,  while  addressing  the  jury  in  the  closing  argu- 
ment of  said  cause,  and  before  the  defendant  could  interpose 
an  objection,  used  the  following  language,  to  wit:  "You 
need  not  fear  to  return  a  verdict  for  the  full  amount  of  the 
jjaintiff's  demand  in  his  complaint.  In  similar  cases  ve^ 
diets  for  $3,800,  $4,500  and  for  $1,000  have  been  sustained 
by  the  Supreme  Court."  The  defendant  immediately  after 
the  said  attorney  had  completed  the  utterance  of  the  above 
language  excepted  to  the  same,  and  asked  the  court  to  in- 
i^tnict  the  jury  that  they  were  not  to  consider  the  same  nor 
to  give  it  any  weight  and  were  to  consider  it  stricken  out  of 
the  remarks  of  the  said  attornev,  but  the  court  refused  so  to 
instruct  the  jury,  or  in  any  way,  at  that  time,  to  instruct 
them  concerning  the  same,  the  court  at  the  same  time  say- 
ing that  when  he  came  to  give  his  instructions  to  the  jury 
ho  would  give  an  instruction  on  that  subject. 

Reasonable  freedom  of  debate  and  illustration  should  be 
allowed  counsel  in  argument,  yet  the  argument  should  be 
■confined  in  essential  matters  to  the  record  and  the  evidence. 
It  is  clearly  error  to  permit  coimsel  over  proper  objection 
and  exception  to  comment  upon  facts  pertinent  to  the  issue 
but  not  in  evidence.  "So  it  is  improper  for  counsel  to  refer 
to  facts  not  pertinent  to  the  issue,  but  calculated  to  preju- 
dice the  cause  to  the  injury  of  the  opposite  party."  2  Elli- 
otts Oen.  Prac,  §693,  and  authorities  cited. 

If  in  the  course  of  the  argument  of  a  cause  an  improper 
•and  injurious  statement  is  made  the  court  should  give  the 
jury  to  understand  that  such  statement  should  be  wholly 
disregarded.  Nelson  v.  Welch,  115  Tnd.  270;  Troyer  v. 
Stale  ex  rel,  115  Ind.  331;  Lewis  v.  State,  137  Tnd.  344: 
Mngnvson  v.  State  ex  rel,  13  Ind.  App.  303;  Campbell  y. 
Maher,  105  Ind.  383;  Indianapolis  Journal  Co.  v.  Pugh,  6 
Ind.  App.  510;  Mainard  v.  Reider,  2  Ind.  App.  115;  Bu- 


XOVE.MBER  TERM,  1901— Vol.  28.  473 

Chicago,  etc.,  R.  Co.  r.  Martin. 

dolpli  V.  Landwerlin,  92  Ind.  34.  When  a  person  is  guilty 
of  misconduct,  the  burden  is  upon  him  to  show  that  the  con- 
tending party  was  not  injured.  Nelson  v.  Welch,  supra; 
Troyer  v.  State,  supra. 

The  statements  to  which  appellant  objected  were  entirely 
out  of  the  record.  The  amount  of  damages  assessed  in  other 
eases  were  wholly  inadmissible,  and  were  well  calculated  to 
affect  injuriously  the  interest  of  appellant.  The  result  was 
made  the  more  probable  by  the  action  of  the  court  in  over- 
ruling the  objection  of  appellant's  counsel;  a  ruling  which 
might  reasonably  be  construed  as  sanctioning  th6  statements 
to  which  objection  was  made.  Indianapolis  Journal 
Co.  V.  Pugh,  6  Ind.  App.  510.  As  relative  to  the 
question  involved,  we  cite  the  following  additional  Indiana 
cases:  Porter  v.  Choen,  60  Ind.  338;  Johnson  v.  Culvei^ 
11(5  Ind.  278;  Scott  v.  Scott,  124  Ind.  66;  Baldwin  v. 
Bricl'er,  86  Ind.  221;  Magnuson  v.  State  ex  reL,  13  Ind. 
App.  303;  Shorb  v.  Kinzie,  100  Ind.  429;  Schlotter  v. 
State  ex  rel,  127  Ind.  493.  See,  also,  Elliotts  App.  Proc. 
493,  672. 

The  defendant  excepted  to  the  following  instruction,  and 
made  the  overruling  of  the  same  a  reason  for  a  new  trial. 
1.  "The  court  instnicts  the  jury  that  they  are  the  exclusive 
judges  of  the  facts  in  the  case,  but  the  law  of  the  case  you 
must  take  from  the  court,  and  be  governed  by  the  law  as 
given  to  you  by  the  court.  Some  controversy  has  arisen 
between  counsel  in  the  argument  in  this  case  as  to  the  right 
of  counsel  to  refer  in  argument  to  cases  of  this  character 
reported  by  courts  of  last  resort ;  one  side  claiming  the  right 
to  do  so,  and  the  other  objecting.  The  court  overruled  these 
objections,  but  it  did  not  mean  by  this  ruling  that  you  should 
understand  that  the  statements  are  to  be  taken  as  the  law  of 
the  case."  In  this  the  court's  calling  the  attention  of  the  jury 
to  the  fact  that  appellant's  objection  to  references  to  the 
amount  of  damages  assessed  in  other  cases  had  been  over- 
ruled did  not  tend  to  correct  the  original  error. 
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Appellant  filed  the  motion  for  a  new  trial  on  July  2, 
1900,  the  same  being  the  first  day  of  the  July,  term  of  the 
Orange  Circuit  Court.  The  verdict  was  returned  on  the 
last  day  of  the  preceding  (April)  term  of  said  court.  It  is 
i'ontended  by  counsel  for  appellee  that,  while  the  motion 
for  a  new  trial  was  filed  in  time,  it  does  not  appear  that  it 
was  filed  and  presented  on  the  2nd  day  of  July,  and  that, 
iis  the  ^motion  should  not  only  have  been  filed^  but  pre- 
sented, on  the  first  day  of  the  July  term,  it  was  properly 
overruled. 

Counsel  correctly  state  the  law.  The  mere  filing  of  the 
motion  with  the  clerk  is  not  sufficient.  But  it  appears  from 
the  record  that  the  motion  was  filed  on  the  2nd  day  of  Julv, 
1900,  and  on  the  same  day  set  for  argument  of  counsel  on 
July  3,  1900.  The  fact  that  the  time  for  argument  was 
fixed  by  the  court  is  conclusive  evidence  that  the  court's 
attention  was  called  to  the  motion. 

Counsel  for  appellee  claim  that  the  grounds  of  the  objec- 
tion to  statements  of  counsel  excepted  to  should  have  been 
stated  to  the  court.  Counsel  for  appellee  sought  to  place 
before  the  jury  the  amount  of  damages  assessed  in  other 
cases.  This  was  so  clearly  improper  as  to  dispense  with  any 
reason  for  the  objection.  Appellant  asked  that  the  jury  be 
instructed  to  disregard  these  improper  statements.  Wc 
know  of  no  rule  requiring  a  reason  to  be  given  for  any  in- 
struction to  a  jury. 

It  is  also  claimed  that  the  motion  for  a  new  trial  does  not 
properly  present  the  question  of  the  misconduct  of  counsel, 
because  there  is  an  attempt  to  combine  two  statutory  reasons 
as  one  reason.  In  this  view  we  can  not  concur.  The  error 
complained  of  was  the  refusal  of  the  court  to  instruct  the 
jury  to  disregard  the  improper  statements  of  counsel.  Such 
statements,  objections,  and  requests  that  the  court  instnici 
the  jury  to  disregard  them  were  necessary  to  a  clear  pre- 
sentation of  the  question. 

In  their  brief  counsel  for  appellee  have  cited  various  de- 
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cisions,  but  they  are  not  in  conflict  with  the  cases  cited  in 
this  opinion.  It  is  not  necessary  to  consider  the  other 
reasons  of  the  motion  for  a  new  trial. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lant's motion  for  a  new  trial. 


Johnson,  Surviving  Partner,  etc.,  v.  Heaton, 

Assignee,  etc. 

[No.   3,496.    Filed  Noyember  21,   1901.    Rehearing  denied  March 

11.  1902.] 

Contracts. — Enfofrcemerd, — Partial  Performance  by  PUunUff. — ^Plain- 
tiff entered  into  a  contract  with  defendant  by  the  terms  of  which 
plaintiff  pnrcliased  of  defendant  710,000  feet  of  Ininber  at  $15 
per  thonfiaud  feet,  to  be  paid  for  partly  in  real  estate  and  x>artly 
in  notes,  and  averred  in  his  complaint  in  an  action  on  the  con- 
tract that  he  had  paid  to  defendant  in  real  estate  and  in  money 
17,775,  and  had  tendered  to  defendant  a  proper  deed  to  certain 
land,  wliich,  according  to  contract,  was  to  be  taken  by  defendant, 
sabject  to  certain  encnmbrances,  at  the  net  price  of  $2,000,  and 
had  in  all  respects  complied  with  the  contract,  except  tliat  he 
had  failed  to  pay  aboat  $1,000  of  the  amoont  of  the  notes  given 
for  the  puichase  money ;  tliat  defendant  only  famished  to  plain- 
tiff 800,000  feet  of  lumber,  which  would  amount,  at  contract 
price,  to  $4,500,  and  that  defendant/  for  the  purpose  of  preventing 
plaintiff  from  obtaining  the  money  with  which  to  pay  the  balance 
of  said  notes,  had  fraudulently  refused  to  deliver  the  lumber  for 
which  he  had  been  paid  by  plaintiff.  Held,  tliat  the  complaint 
stated  a  cause  of  action,     pp.  476-479. 

Same. — Enforcement. — Partial  Performance  hy  Plaintiff. — ^Where  plain- 
tiff's covenant  constitutes  only  part  of  the  consideration  of  de- 
fendant's contract,  and  defendant  has  actually  received  a  partial 
benefit,  and  the  breach  on  the  part  of  the  plaintiff  might  be  com- 
pensated in  damages,  an  action  may  be  maintained  against  the 
defendant  without  averring  performance  by  defendant,    p.  478. 

From  Martin  Circuit  Court ;  M.  S.  HastingSy  Special 
Judge. 

Action  by  John  "W.  Heaton,  assignee  of  the  Jenkins- 
Heaton  Lumber  Company,  against  Benjamin  C.  Johnson, 
surviving  partner  of  the  firm  of  Johnson  &  Chenowith, 
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for  the  enforcement  of  a  contract.     From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

J.  W.  CattersoTiy  C.  B,  Rogers  and  J,  T.  Rogers^  for  ap- 
pellant. 
A.  C.  AyreSy  A.  Q.  Jones  and  J.  E.  Hollett^  for  appellee. 

CoMSTOCK,  J. — Appellee,  who  was  plaintiff  below,  re- 
covered judgment  in  the  lower  court  for  $1,778.35.  The 
cause  was  tried  upon  an  amended  complaint  and  upon 
proper  request  the  court  made  a  special  finding  of  facts  and 
stated  conclusions  of  law  thereon.  The  errors  relied  upon 
for  a  reversal  of  the  judgment,  as  stated  in  appellant's  brief, 
are  that  the  court  erred  in  overruling  appellant's  demurrer 
to  the  complaint,  and  "in  its  conclusions  of  law  upon  the 
special  finding." 

The  amended  complaint  avers  that  the  Jenkins-Heaton 
Manufacturing  Company,  the  assignor  of  the  appellee,  en- 
tered into  a  contract  with  Johnson  &  Chenowith,  of  which 
firm  the  appellant  is  the  surviving  partner,  and  by  the  terms 
of  the  contract,  the  firm  of  Johnson  &  Chenowith  sold  to 
the  Jenkins-Heaton  Manufacturing  Company  710,000  feet 
of  lumber  at  $15  per  thousand  feet,  to  be  paid  for  partly  in 
real  estate  and  partly  in  notes,  the  notes  amounting  to 
about  $4,000;  and  it  is  averred  in  the  complaint  that  the 
plaintiff  had  paid  to  the  defendant  in  real  estate  and  m  * 
money  $7,775,  and  had  tendered  to  the  defendant,  the  ap- 
pellant, a  proper  deed  for  some  Missouri  land,  which,  ac- 
cording to  the  contract,  was  to  be  taken  by  the  defendant, 
subject  to  certain  encumbrances,  but  at  the  net  price  of 
$2,000,  and  had  in  all  respects  complied  with  the  contract, 
except  that  the  plaintiff  had  failed  to  pay  about  $1,000  of 
the  amount  of  the  notes  given  for  the  purchase  money;  that 
the  defendant  had  only  furnished  to  the  plaintiff  300,000 
feet  of  lumber,  which  would  amount,  at  contract  price,  to 
$4,500,  and,  although  the  defendant  had  been  paid  in  real 
estate,  which  he  had  accepted,  and  in  cash  $7,775,  or  $3,276 
more  than  the  amount  of  lumber  delivered,  and  that  the 
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defendant,  for  the  purpose  of  preventing  the  plaintiff  from 
obtaining  the  money  with  which  to  pay  the  balance  of  said 
notes,  had  fraudulently  refused  to  deliver  to  plaintiff  the 
lumber  for  which  defendant  had  already  been  paid  by  the 
plaintiff;  and  that  plaintiff  had  been  rendered  unable  to  pay 
the  balance  of  $1,000  due  upon  said  notes  because  of  the 
wrongful  and  fraudulent  conduct  of  the  defendant  in  re- 
fusing to  deliver  to  plaintiff  ,the  lumber  which  plaintiff  had 
actually  paid  for;  and  that  defendant  had  refused  to  accept 
the  Missouri  land  and  to  furnish  any  more  lumber  to  plain- 
tiff. Wherefore  plaintiff  prays  damages  in  the  sum  of 
$6,000. 

The  copy  of  the  contract  and  assignment  to  the  plaintiff  is 
set  out  wdth  the  amended  complaint.  The  contract  con- 
tained a  stipulation  to  the  effect  that  the  appellant  should 
begin  the  shipment  of  limiber  as  soon  as  the  deeds  were  de- 
livered, but  that  upon  failure  of  appellee  to  pay  either  of 
said  notes  at  maturity,  appellant  might  continue  to  ship 
said  lumber  or  not,  at  its  option.  The  contract  also  provided 
for  the  execution  of  a  chattel  mortgage  on  the  lumber  to  se- 
cure the  notes.  The  contract  further  provides  that  first 
parties  shall  load  said  lumber  on  cars;  also,  "that  the  first 
shipment  of  said  lumber  shall  be  made  after  the  first  party 
shall  have  received  their  deeds  to  said  real  estate  pursuant 
to  the  agreement  hereinbefore  set  out,  such  lumber  to  be 
measured  by  the  parties  in  the  presence  of  each  other. 

The  demurrer  under  consideration  is  for  w^ant  of  facts, 
and  counsel  for  appellant  insist  that  the  complaint  is  insuffi- 
cient for  the  reason  that  it  does  not  show  any  breach  of  con- 
tract by  appellant,  but  only  shows  that  they  exercised  the 
right  given  them  by  the  contract,  viz. :  discontinued  to  load 
limiber  in  default  of  the  payment  of  the  notes  given  under 
the  contract.  It  is  urged  that  when  the  Jenkins-Heaton 
Company  failed  to  meet  the  notes  as  they  became  due  ap- 
pellant had  the  right  to  treat  the  contract  as  ended,  or  to 
proceed  with  his  part,  and  sue  for  damages. 
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If  appellant  is  right,  it  would  lead  to  the  conclusion  that, 
although  appellee  had  paid  $7,775  on  the  contract,  and  re- 
ceived thereunder  lumber  to  the  amount  as  averred  in  the 
complaint  of  only  $4,500,  and  failed  to  comply  fully  with 
the  contract,  ^e  could  maintain  no  suit  upon  the  contract, 
and  that  appellant  could  retain  the  $3,275  thus  paid,  and 
refuse  to  deliver  more  lumber,  although  he  had  sustained 
no  damages  on  account  of  the  breach  of  the  contract. 

It  is  true,  as  a  general  rule,  a  party  can  not  recover  on 
a  special  contract  which  he  has  not  fulfilled.  But  the  rule 
governing  proceedings  upon  contracts  of  the  character  of 
the  one  before  us  is  stated  in  Boyle  v.  Guysinger^  12  Ind. 
273,  274,  as  follows:  "Where  the  plaintiffs  covenant 
or  stipulation  constitutes  only  a  part  of  the  consideration  of 
the  defendant's  contract,  and  the  defendant  has  actually  re- 
ceived a  partial  benefit,  and  the  breach  on  the  part  of  the 
plaintiff  might  be  compensated  in  damages,  an  action  may 
be  supported  against  the  defendant  without  averring  per- 
formance by  the  plaintiff."  See,- also,  Pickens  v.  Bozdl, 
11  Ind.  275;  Morion  v.  Kane,  18  Ind.  191;  Romel  v.  Alex- 
ander, 17  Ind.  App.  257;  Everroad  v.  Schwartzkopf,  123 
Ind.  35;  McClure  v.  Secrist,  5  Ind.  31;  Kerstetter  v.  Uay- 
mondy  10  Ind.  199;  Oarver  v.  Daiibenspeck,  22  Ind.  238; 
Branham  v.  Johnson,  62  Ind.  259.  Under  the  facts  alleged 
in  the  complaint,  appellant  might  have  been  compensated 
for  any  damages  sustained  by  him  by  reason  of  the  breach 
of  the  contract  by  appellee. 

Upon  the  second  specification  of  error  it  is  suggested  by 
counsel  for  appellee  that  the  exceptions  to  the  conclusions 
of  law  were  not  taken  at  the  proper  time.  The  court  found 
specially  that  the  contract,  notes,  mortgage,  and  deed  men- 
tioned and  referred  to  in  the  complaint  were  executed  as 
there  alleged;  that  before  the  bringing  of  the  suit,  plaintiff 
tendered  deed  and  abstract  of  the  Missouri  land,  and  that 
it  was  refused;  that  defendant  delivered  to  plaintiff  380,727 
feet  of  lumber  prior  to  March  17,  1898,  when  suit  vas 
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begun;  that  defendant  received  from  plaintiff,  in  addition 
to  the  real  estate  accepted,  cash  in  the  sum  of  $2,824.26; 
that  defendant  had  delivered  to  plaintiff  the  sixty-day  note, 
and  that  the  ninety  and  120  day  notes  were  held  by  de^ 
fendant.  The  court,  as  a  conclusion  of  law,  stated  that 
plaintiff  was  damaged  in  the  sum  of  $1,778.35,  and  entitled 
to  judgment  for  that  sum.  In  this  conclusion  we  find  na 
error. 

Question  is  made  by  counsel  for  appellee  as  to  whether 
the  exceptions  to  the  conclusions  were  taken  in  time.  It  is 
also  suggested  that  the  record  does  not  show  that  any  an- 
swer or  answers  were  filed  to  the  amended  complaint,  and 
that,  as  the  record  does  not  show  the  issues  upon  which  the 
case  was  tried,  the  presumption  of  correctness  will  bo  in- 
dulged in  favor  of  the  trial  court.  We  do  not  deem  it  neces- 
sary to  inquire  into  these  matters,  for  the  questions  arising 
upon  the  two  specifications  of  error  discussed  are,  in  view 
of  the  special  findings,  substantially  the  same. 

Judgment  afiirmed. 


BuEHNER  Chair  Company  v.  Feulner,  by  Next 

Friend. 

[No.  3.657.     Filed  March  12,  1902.  ] 

Pleadinq. — Negligence. — Permmd  Injuries. — Motion  to  Make  Complaint 
More  Specific, — ^A  complaint  for  i)ersonal  injuries  resulting  from 
operating  a  boring  machine,  giving  a  complete  description  of  the 
machine,  showing  among  other  things  that  the  set-screw  and 
boring  bit,  when  the  foot  of  the  operator  was  oflP  the  lever, 
extended  down  from  the  other  parts  of  the  machine  and  was 
wholly  exposed  and  unguarded,  and  that  a  guard  could  have 
been  placed  aroxmd  these  parts  without  interfering  with  the 
operating  of  the  machine  is  sufficient  as  against  a  motion  to 
make  more  specific,    pp.  481,  482. 

Neglioenoe. — Violation  of  Statutory  Duty. — Oymplaint. — Master  and 
Servant. — A  complaint  for  personal  injuries  alleging  the  failure  of 
defendant  to  comply  with  the  statutory  duty  of  guarding  danger- 
ous machinery,  which  resulted  in  plaintiff's  injury,  is  a  sufficient 
charge  of  negligence,    pp.  482,  48S. 
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Master  and  Servant. — Persomd  Injuries. — Defective  Applianct.— 
Knowledge  of  Defect. — Pleading. — ^In  an  action  for  personal  injuries 
caused  by  a  defective  and  unsafe  machine,  an  allegation  tliat  the 
unsafe  condition  of  the  machine  was  known  to  the  defendant,  and 
unknown  to  plaintiff,  was  sufficient  to  rebut  actual  knowledge, 
and  to  repel  imputed  knowledge  on  the  part  of  plaintiff,    p,  484, 

Same. — Assumption  of  Risk. — Disregard  of  StattUory  Duty. — ^It  camiot 
be  said  that  because  an  employe  who  was  injured  by  an  unsafe  and 
unguarded  machine  was  in  full  possession  of  all  of  his  faculties, 
and  understood  the  danger,  assumed  tlie  risk  incident  to  its  oper- 
ation, where  the  neglect  to  place  guards  upon  the  macliine  was  a 
disregard  of  a  specific  statutory  duty.    p.  484. 

Same. — Defei'tire  Appliance. — Violation  of  Statutory  Duty. — ^The  statute 
makes  it  the  duty  of  an  employer  proi)erly  to  guard  all  danger- 
ous machines,  and  in  an  action  by  an  employe  for  an  injury  re- 
sulting from  an  unguarded  machine  it  is  not  necessary  to  allege 
failure  of  duty  on  the  part  of  the  factory  insi)ector.    pp,  484,  485. 

Same. — Personal  Injury. — CorUrihutory  Negligence. — ^In  an  action  for 
personal  injury  the  evidence  showed  that  plaintiff  was  a  bright, 
intelligent  boy,  almost  fifteen  years  of  age,  and  was  engaged  in 
his  usual  work,  operating  a  boring  macliine,  when  he  was  injured. 
Tliere  were  no  witnesses  to  the  accident  but  plaintiff,  and  he 
stated  that  the  machine  worked  all  right,  tliat  there  was  no  way 
to  get  hurt  that  he  knew  of,  that  he  was  taking  a  piece  of  wood 
out  from  the  machine  and  was  not  looking  at  the  machine,  when 
his  arm  was  caught  and  injured.  Held,  tliat  plaintiff  was  guilty 
of  contributory  negligence,    pp.  485-487. 

From  "Warrick  Circuit  Court ;  E.  M»  ^wan^  Judge. 

Action  by  Henry  Feulner,  by  next  friend,  against  the 
Buehner  Chair  Company  for  personal  injuries.  From  a 
judgment  for  plaintiflF,  defendant  appeals.    Reversed, 

J,  E.  Igleharty  E.  Taylor  and  A.  J.  Clark,  for  appellant. 
a  B.  Harris,  0.  J.  Van  Pelt,  F.  E.  Monfont  and  G.  V. 
Menzies,  for  appellee. 

CoMSTOCK,  C.  J. — Action  for  personal  injuries,  in  which 
appellee,  plaintiff  below,  recovered  judgment  for  $2,500. 
The  cause  was  commenced  and  put  at  issue  in  the  Vander- 
,burgh  Superior  Court  and  upon  change  of  venue  was  tried 
in  the  Warrick  Circuit  Court.  The  errors  assigned  are: 
(1)  That  the  court  erred  in  overruling  appellant's  motion  to 
make  the  amended  complaint  more  specific;  (2)  in  overrul- 
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ing  the  demurrer  to  the  amended  complaint;  (3)  in  refus- 
ing to  peremptorily  instruct  the  jury  to  return  a  verdict  for 
the  defendant;  (4)  in  overruling  appellant's  motion  for  a 
new  trial. 

The  amended  complaint,  in  substance,  charged  that  ap- 
pellee, Henry  Feulner,  on  May  6,  1899,  waa  employed  by 
appellant,  in  its  factory,  to  operate  a  boring  machine,  and 
that  in  so  doing  he  was  injured  by  having  his  left  arm 
caught,  torn,  and  injured  by  said  boring  machine;  that  the 
boring  macliine  was  defective  and  unsafe,  in  that  the  spring 
supporting  it  was  worn  out,  weak,  and  broken,  whereby  said 
bit  was  permitted  to  drop  and  fall  from  its  proper  position, 
causing  the  dangers  incurred  in  operating  said  machine  to 
be  greatly  increased,  which  condition  was  known  to  appel- 
lant and  unknown  to  said  Henry  Feulner;  that  Henry  was 
but  fourteen  years  of  age,  of  which  appellant  had  knowl- 
edge, notwithstanding  which  he  was  employed  and  per- 
mitted to  operate  the  dangerous  machine  without  instruc- 
tion or  warning  as  to  the  manner  of  its  use,  or  the  dangers 
incident  thereto.  It  was  an  upright  boring  machine,  the 
shaft  of  which,  to  which  was  attached  the  bit,  was  raised 
and  lowered  by  a  foot  lever;  and  that  by  reason  of  the  weak 
condition  of  the  spring  supporting  the  shaft  it  was  not  held 
in  proper  position,  and,  when  the  foot  of  the  operator  was 
taken  off  the  lever,  the  shaft  would  bob  up  and  dowTi,  mak- 
infif  it  dangerous  to  operate,  which  appellant  knew ;  the  shaft 
was  attached  to  a  pulley  around  which  was  a  belt  operating 
the  shaft  at  a  high  and  dangerous  speed ;  the  bit  was  fast- 
ened into  the  lower  end  of  a  journal  in  the  fehaft  by  a  set- 
screw,  the  bit  extending  below  the  journal  its  full  length; 
there  was  no  guard  or  protection  for  said  shaft,  journal, 
bit,  and  set-screw,  as  provided  by  the  laws  of  the  State  of 
Indiana;  and  that  at  the  date  of  the  injury  they  were  wholly 
unguarded  and  unprotected,  which  could  have  been  done 
at  small  cost,  without  in  any  way  interfering  with  the  opera- 
tion of  said  machine. 

Vol.  28—31 


482         APPELLATE  COURT  OF  1]S'DIAXA, 

Bueluier  Chair  Co.  v.  Fetdner. 

The  prime  cause  of  the  injuries  is  alleged  to  have  been  on 
account  of  negligence  and  carelessness  in  permitting  the 
defective,  weak,  and  worn-out  machine  to  be  used  at  all; 
also  in  appellant  employing  and  permitting  Henry  to  oper- 
ate the  machine  in  the  condition  charged,  without  instruct- 
ing him  as  to  the  proper  use  thereof,  and  in  not  warning 
him  of  the  dangers  incident  thereto;  also  by  the  negligent 
and  careless  failure  of  appellant  to  comply  with  the  laws  of 
the  State  of  Indiana,  in  that  it  did  not  have  the  shafting, 
journal,  set-screw,  and  bit  in  said  boring  machine  properly 
protected  and  guarded.  It  is  alleged  that  Henry  Feulner 
was  without  fault  or  negligence  on  his  part. 

The  motion  to  make  the  complaint  more  specific  asked 
that  it  be  made  to  show  in  what  respect  the  machine  should 
be  guarded  or  protected,  the  manner  of  the  guarding,  the 
kind  of  guard,  and  the  manner  of  placing  the  guard.  Tlie 
complaint  gives  a  complete  description  of  the  machine, 
among  other  things  showing  that  the  set-screw  and  borin!? 
bit,  when  the  foot  of  the  operator  was  off  the  lever,  ex- 
tended down  from  the  other  parts  of  the  machine  and  was 
wholly  exposed  and  unguarded.  It  further  alleges  that  a 
guard  could  have  been  placed  around  these  parts  without  in- 
terfering with  the  operating  of  the  machine.  It  avers  that 
they  were  wholly  unguarded,  in  violation  of  the  statute 
law  of  the  Stiate.  This  was  a  sufficient  compliance  with  the 
statute.  §341  Bums  1901,  §338  Homer  1901.  "The 
complaint  shall  contain:  *  *  *  Second,  A  statement 
of  the  facts  constituting  the  cause  of  action,  in  plain  and 
concise  language,  without  repetition,  and  in  such  manner 
as  to  enable  a  person  of  common  understanding  to  know 
what  IS  intended."  The  averment  that  the  machine  was 
unsafe,  and  was  without  any  protection,  in  violation  of  the 
statute,  was  sufficiently  specific,  and  it  was  not  error  to  over^ 
rule  the  motion. 

The  demurrer  to  the  complaint  was  for  want  of  facts  to 
constitute  a  cause  of  action.    We  have  substantially  set  out 
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its  averments.  Does  the  complaint  show  negligence  upon 
the  part  of  appellant?  It  alleges  a  failure  in  violation  of  a 
statute  to  guard  a  dangerous  machine.  Section  9  of  an  act 
concerning  labor  approved  March  4,  1899,  Acts  1899,  p. 
231,  makes  it  the  duty  of  owners  of  manufacturing  estab- 
lishments to  protect  the  machines  operated  therein.  "All 
vats,  pans,  saws,  planers,  cogs,  gearing,  belting,  shafting, 
set-screws  and  machinery  of  every  description  therein  shall 
be  properly  guarded,''  etc.  The  complaint  thus  charges  the 
omission  of  a  statutory  duty,  which,  without  reference  to 
any  other  averment,  is  a  suiEcient  charge  of  negligence. 

Appellee's  right  to  recover  is  based  upon  three  distinct 
grounds,  viz.:  (1)  Negligence  in  permitting  a  defective  ma- 
chine to  be  used;  (2)  negligence  in  failure  to  instruct  ap- 
pellee as  to  the  d-anger  thereof;  (3)  negligence  in  failing 
to  have  the  machine  guarded. 

Counsel  for  appellant  insist  that  there  is  no  negligence 
charged  by  reason  of  not  instructing  the  employe,  because 
no  necessity  for  such  instruction  is  shown,  and  that  the  law 
of  Indiana  did  not  require  the  particular  machine  involved 
in  this  case  to  be  guarded;  that  all  three  of  the  causes  of 
action  must  be  properly  set  out,  and,  unless  this  is  done,, 
the  complaint  is  bad.  This  position  is  not  tenable.  "A 
plaintiff  may  allege  more  facts  than  are  essential  to  con- 
stitute  a  cause  of  action,  and  in  such  case  it  is  ordinarily 
held  that  he  need  only  prove  the  substance  of  so  many  of 
them  as  constitute  a  cause  of  action  to  entitle  him  to  re- 
cover, and  the  balance  of  them  may  be  regarded  as  imma- 
terial and  surplusage."  Terre  Haute,  etc,  R,  Co.  v.  Mc- 
CorJcle,  140  Ind.  613,  623,  citing  Long  v.  Dozey^  50  Ind. 
385.  It  is  stated  in  the  case  just  cited:  "When  a  cause  of 
action  depends  on  two  or  more  facts,  no  proof  short  of 
proving  the  substance  of  each  and  every  one  of  them  will 
warrant  a  recovery.  That  is,  if  the  cause  of  action  consists 
of  and  depends  on  the  establishment  of  three  facts  and  the 
proof  only  establishes  two  of  them  the  evidence  is  not  suffi- 
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cient  to  support  the  verdict.  Cleveland,  etc.,  R,  Co.  v. 
Wynant,  134  Ind.  681 ;  2  Rice  Ev.,  ch.  16,  pp.  660-663;' 
If  we  apply  this  rule  to  pleading  as  well  as  to  the  endence, 
it  will  not  make  the  complaint  bad  because  the  complaint 
sets  out  three  distinct  causes  of  action. 

At  the  time  of  the  injury  and  of  the  bringing  of  this  ac- 
tion, under  the  statute,  it  was  not  necessary  to  allege  a  want 
of  contributory  negligence  upon  the  part  of  appellee;  yet, 
following  the  allegations  of  injury  and  the  causes  thereof, 
it  is  averred  that  the  injury  complained  of' was  caused  with- 
out fault  or  negligence  on  his  part.  Were  an  averment  of 
want  of  contributory  negligence  necessary,  this  would  be 
sufficient.  It  is  alleged  that  the  unsafe  condition  of  the 
machine  was  known  to  appellant  and  unknown  to  appellee. 
This  was  a  sufficient  allegation  to  rebut  actual  knowledge 
and  to  repel  imputed  know^ledge.  EvansviUe\  etc,  R.  Co.  v. 
Duel,  134  Ind.  156,  and  cases  cited. 

It  is  also  urged  against  the  complaint  that  the  allegations 
show^  that  the  appellee  was  in  the  full  possession  of  his  fac- 
ulties, and  with  a  full  understanding  of  the  alleged  danger- 
ous nature  of  the  machine  he  assumed  the  risk  incident  to 
its  operation.  lie  certainly  knew  it  was  without  guardvS. 
If  the  action  were  based  solely  upon  the  employer's  neglect 
to  perform  a  common  law  duty,  or,  if  tliere  was  no  valid  dis- 
tinction between  neglect  of  a  common  law  duty  and  the  neg- 
lect of  a  specific  statutory  duty,  the  point  would  be  well 
taken;  but  there  is  a  distinction,  and  under  the  recent  cases 
of  Davis  Coal  Co.  v.  Polland,  27  Ind.  App.  697;  Island 
Coal  Co.  V.  Swaggerty,  27  Ind,  App.  697,  the  appellee  did 
not  assume  the  risk  arising  from  the  appellant's*  disregard 
of  statutory  duties. 

It  is  claimed  by  appellant  that  the  matter  of  guarding 
the  machines  of  a  factory  is  left  to  the  discretion  of  the 
chief  factory  inspector,  and  that  as  there  is  no  allegation 
that  he  has  not  performed  his  duty,  the  presumption  i^  that 
he  did  perform  his  duty,  examined  the  machine,  and  found 
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that  it  was  not  necessary  that  it  should  be  guarded;  there- 
fore that  there  is  no  violation  of  the  statute  shown.  We 
think  this  interpretation  of  the  statute  is  erroneous.  The 
statute  makes  it  the  duty  of  the  employer  to  guard  properly 
all  dangerous  machin-es,  without  reference  to  the  direction 
of  the  inspector.  To  make  the  liability  of  the  negligent  em- 
ployer to  the  injured  employe  depend  upon  the  action  or 
non-action  of  the  inspector,  over  whom  the  employe  has 
n<J  control,  would  be  to  take  from  the  statute  its  most  benefi- 
cent feature  and  defeat  the  purpose  intended.  Boss  v. 
Kingy  49  Ohio  St.  213,  30  N.  E.  267,  15  L.  R.  A.  160; 
Willy  V.  Mulledy,  78  N.  Y.  310,  34  Am.  Rep.  536. 

Counsel  for  appellant  consider  together  three  errors  as- 
signed, namely,  the  refusal  of  the  court  peremptorily  to 
instruct  the  jury  to  return  a  verdict  for  the  defendant;  and 
the  second  and  third  causes  presented  for  a  new  trial,  to  wit, 
that  the  verdict  is  contrary  to  law,  and  not  sustained  by  suffi- 
cient evidence.  Appellee  lacked  twenty-four  days  of  being 
fifteen  years  old  when  he  was  injured,  and  was  engaged  in 
his  usual,  ordinary  work.  He  was  a  bright,  intelligent  boy, 
and  had  worked  in  the  factory  six  months  before  he  re- 
ceived his  injury;  had  worked  this  machine  "on  and  oflF'^ 
for  two  months,  about  one-half  of  the  time.  lie  was  put  to 
work  by  his  brother,  whom  he  had  seen  operating  the  ma- 
chine, who  "just  showed  him  how  to  bore,  and  told  him  they 
had  fo  be  bored  in  this  way".  There  were  no  witneeses  to 
the  accident.  Appellee's  account  is  substantially  as  follows: 
''The  machine  had  worked  all  right  before,  so  far  as  T  know; 
it  worked  up  and  down  by  foot  treadle,  in  response  to  pres- 
sure of  my  foot ;  it  was  all  right ;  it  worked  nicely  so  far  as 
I  know;  had  observed  it  closely  for  two  months;  nothing  to 
prevent  my  seeing  machine  in  operation ;  nothing  to  prevent 
eeeing  under  and  about  it,  under  the  bit.  Unless  the  bit 
caught  my  sleeve  on  the  side  and  pulled  it  in,  or  my  hand 
got  under  it,  there  was  no  way  to  get  hurt  that  T  knt)w  of". 
He  testified  that  his  sleeve  was  not  wide;  was  buttoned  at 
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the  wrist;  that  it  fit  him  just  right;  that  the  injury  was  to 
the  left  arm,  above  the  elbow.  If  the  machine  had  not 
bored  properly  he  would  have  seen  it.  "The  machine  went 
down  when  I  had  my  foot  on  the  treadle;  never  saw  it  drop 
without  motion  of  my  foot;  it  never  dropped  down  from 
weak  spring"\  He  also  testified  that  "there  was-  nothing 
difficult  about  it;  nothing  hard  to  understand  about  it. 
Can't  see  how  I  got  hurt;  can't  see  how  my  hand  got  up 
there;  arm  got  under  the  machine,  don't  know  how;  had 
finished  boring  and  was  passing  the  wood, — ^was  tjilnng  it 
out  from  the  machine  to  remove  it, — ^and  in  taking  it  out 
got  hurt;  was  moving  it  to  the  right;  when  I  got  hurt  was 
watching  w^here  I  was  taking  that  thing  away,  and  it  got 
caught  before  I  knew  it;  was  watching  where  I  was  taking 
the  pieces  of  wood;  taking  it  to  make  room  for  another 
piece;  was  not  looking  at  the  bit  at  the  time  the  arm  was 
hurt". 

The  employment  in  appellant's  factory  of  an  infant 
fourteen  years  of  age,  is  authorized  under  the  act  of  1899, 
supra.  Appellee  was  familiar  with  the  machine.  The  open 
character  of  its  construction,  the  exposure  of  all  its  parts, 
his  experience  in  its  use  admonished  him  fully  of  the  dan- 
ger incident  to  its  operation.  Appellant  could  not  have  told 
appellee  what  he  did  not  already  know  if  he  possessed  the 
intelligence  of  ordinary  boys  of  his.  age.  Although  young, 
he  was  not  inexperienced;  he  was  competent  to  understand 
his  work,  and  he  therefore  stood  upon  the  footing  of  an 
experienced  adult.  There  was  no  necessity  for  one  work- 
ing the  machine  to  place  an  arm  or  hand  under  the  bit,  or 
to  come  in  contact  with  it.  Appellee  says  it  worked  all 
right.  If  there  was  defect  it  should  appear  that  such  de- 
fect caused  the  injury.  It  does  not  so  appear.  Appellee 
testified  that  he  was  not  looking  at  the  bit  when  he  received 
his  injury.  From  his  own  testimony,  there  seems  to  be  no 
escape  from  the  conclusion  that  appellee  was  guilty  of  con- 
tributory negligence.     As  pertinent  to  and  illustrative  of 
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tlie  questions  involved,  we  cite  the  following  cases:  Levey 
V.  Bigelow,  6  Ind.  App.  677,  696;  Becker  v.  Baumgartner^ 
5  Ind.  App.  576;  SiewaH  v.  Patrick ,  5  Ind.  App.  50;  Buck- 
ley V.  Gutla  Percha,  etc.,  Co.,  113  X.  Y.  640,  21  N.  E.  717; 
Linch  V.  Sagamore  Mfg.  Co.,  143  Mass.  206,  9  X.  E.  728; 
Ciriack  v.  Merchants  Woolen  Co.,  146  Mass.  182,  15  N.  E. 
579,  4  Am.  St.  307;  Crowley  v.  Pacific  Mills,  148  Mass. 
228,  19  X.  E.  344;  ProbeH  v.  Phipps,  149  Mass,  258,  21 
X.  E.  370;  Coullard  v.  Tecumseh  Mills,  151  Mass.  85,  23 
K  E.  731;  Tinkham  v.  Sawyer,  153  Mass.  485,  27  X.  E.  6; 
Wilson  V.  Cotton  Mills,  169  Mass.  67,  47  N.  E.  506;  Amer- 
ican Carbon  Co.  v.  Jackson,  24  Ind.  App.  390;  Ouedelhofer 
V.  Emsting,  23  Ind.  App.  188;  Lowcock  v.  Franklin  Paper 
Co.,  169  Mass.  313,  47  X.  E.  1000;  Morewood  Co.  v.  Smith, 
25  Ind.  App.  264;  Terre  Haute  St.  R.  Co.  v.  Tappenheck, 
9  Ind.  App.  422;  Shirk  v.  Wahash  R.  Co.,  14  Ind.  App. 
127;  Atlas  Engine  Works  v.  Randall,  100  Ind.  293,  50  Am. 
Eep.  798 ;  Krenzer  v.  Pittsburgh,  etc,,  R.  Co.,  151  Ind.  687, 
68  Am.  St.  252;  Cleveland,  etc,  R.  Co.  v.  Tartt,  12  C.  C.  A. 
«25,  64  Fed.  830;  Reynolds  y.  New  York,  etc.,  R.  Co.,  58 
X.  Y.  248;  Wendell  v.  New  York,  etc.,  R.  Co.,  91  X.  Y. 
420;  Rickey  v.  Taaffe,  105  X.  Y.  26,  12  X.  E.  286;  Crown 
V.  Orr,  140  X.  Y.  450,  35  X.  E.  648;  Shine  v.  Cocheco  Mfg. 
Co.,  173  Mass.  558,  54  X.  E.  245. 

The  verdict  is  not  sustained  by  sufficient  evidence. 
Other  alleged  errors  need  not  be  discussed. 

Judgment  reversed,  with  instructions  to  sustain  the  mo- 
tion for  a  new  trial. 


O'Brien  et  al.  v.  Bradley  et  al. 

[No.  8,889.    Filed  November  13,  1901.    Rehearing  denied  February 
7,  1902.     Transfer  denied  March  12,  1902.] 

Municipal  Corporations. — Seirer  AssesgmerUs. — Precept. — Rights  of 
.  Mortgagee. — Redemption. — Quieting  Title. — The  lien  of  a  sewer  assess- 
ment being  paramount  to  all  mortgage  liens,  a  valid  sale  under  a 
pieoept  for  the  collection  of  the  assessment  oonfers  npon  the  pur- 
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^  chaser  an  incipient  title,  subject  to  the  statutory  right  of  the 
owner,  or  the  mortgagee  thereof,  to  redeem  within  the  year;  and 
upon  the  execution  of  the  treasurer's  deed  the  holder  thereof  takes 
an  absolute  estate  in  fee  simple,  freed  from  the  right  of  redemp* 
tion,  his  title  being  unimpeadiable  and  unencumbered. 

From  Madison  Superior  Court ;  H,  C.  Ryan,  Judge. 

Action  by  Patrick  O'Brien  and  others  against  James 
M.  Bradley  and  others  to  quiet  title.  From  a  judgment 
for  defendants,  plaintiffs  appeal.     Reversed. 

C.  M,  Greenlee  and  B.  R.  Callj  for  appellants. 
E.  S.  Boyer,  for  appellees. 

Black,  C.  J. — The  appellants,  Patrick  O'Brien  and  John 
M.  Call,  claiming  to  be  the  owners  in  fee  simple  of  a  certain 
lot  in  the  oity  of  Elwood,  sought  to  quiet  their  title  against 
the  alleged  adverse  claims  of  the  appellees;  the  complaint 
being  in  ordinary  form,  not  stating  the  source  of  title.  The 
defendants  were  defaulted,  except  the  appellee  the  Xational 
Loan  and  Savings  Association  of  Indiana,  which  answered 
by  denial  and  filed  its  cross-complaint,  claiming  to  be  the 
owner  in  fee  simple  of  the  real  estate,  and  seeking  to  quiet 
its  title,  in  like  form,  without  stating  the  origin  of  its  title. 
It  also  filed  an  answer  wherein  it  offered  to  pay  into  court 
for  the  appellants  any  sum  for  which  they  might  be  found 
to  hold  a  lien  on  the  real  estate.  The  appellants  answered 
the  cross-complaint  and  replied  to  the  answer  by  denials. 
No  question  is  made  here  upon  the  pleadings.  There  was  a 
special  finding,  and  the  appellants  have  presented  for  con- 
sideration the  court's  conclusions  of  law. 

From  the  statement  of  facts  found,  it  appears  that  the 
appellee  James  M.  Bradley  was  the  owner  in  fee  simple  of 
the  lot  in  question  on  the  10th  of  August,  1891,  and  there- 
after until  October  3,  1895;  that  at  the  former  date  the 
common  council  of  Elwood  passed  a  general  ordinance  con- 
cerning the  improvement  of  streets  and  alleys  and  the 
building  of  sewers,  fixing  therein  the  manner  of  construct- 
ing sewers  and  drains  in  the  city,  and  providing  for  the  pay* 
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'ment  of  the  cost  of  constructing  them,  and  for  an  estimate 
of  the  cost  thereof,  and  for  the  assessment  of  the  same  upon 
the  owners  of  lots  and  lands  benefited  thereby,  and  provid- 
ing the  manner  of  assessing  and  collecting  such  costs,  and 
the  manner  in  which  the  lien  therefor  should  be  enforced, 
and  providing  that  the  same  should  be  in  accordance  with 
the  provisions  of  the  act  of  the  General  Assembly  of  this 
State,  approved  March  8,  1889,  and  an  act  amendatory 
thereof  approved  March  G,  1891  (being  §§4288  to  4298 
Burns  1894).  The  finding  showed  the  construction  of  a 
certain  sewer  in  Elwood  by  the  appellant  O'Brien  as  the 
contractor ;  an  assessment  therefor  upon  the  lot  in  question ; 
the  issuing  of  a  precept  for  the  collection  of  the  assessment; 
the  sale  of  the  lot  thereunder  by  the  city  treasurer  to  the 
appellants,  to  whom  tlie  city  treasurer  executed  a  certificate 
of  conveyance,  and  to  whom  he  executed  a  deed  of  convey- 
ance more  than  a  year  after  the  issuance  of  the  certificate, 
no  person  having  redeemed  or  offered  to  redeem  the  real 
estate  from  the  sale  during  the  year  following  the  issuance 
of  the  certificate. 

The  court  in  its  finding  set  out  the  various  acts  and  pro- 
ceedings relating  to  the  construction  of  the  sewer,  the  mak- 
ing of  the  assessment,  and  the  sale  and  conveyance  of  the 
lot  under  the  precept,  at  length  and  with  particularity,  from 
the  passage  of  the  resolution  of  necessity  by  the  common 
council,  on  the  5th  of  August,  1892,  to  the  passage  of  the 
resolution  ordering  the  improvement,  awarding  the  contract 
to  O'Brien,  and  ordering  the  mayor  to  enter  into  contract 
with  him,  on  the  15th  of  October,  1892,  to  the  filing  of  the 
&ial  estimate  by  the  city  engineer  on  the  18th  of  JTune, 
1894,  to  the  filing  of  the  report  of  the  committee  of  the 
common  council  on  the  final  estimate,  July  9,  1894,  to  the 
adoption  of  the  report  and  the  confirming  and  ordering  of 
the  assessment  on  the  19th  of  July,  1894  (the  assessment 
against  the  lot  in  question  being  $10.53),  to  the  issuing  of 
the  precept,  under  which  on  the  29th  of  September,  1894, 
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the  sale  was  made  and  the  certificate  thereof  was  issued,  ( n 
the  presentation  of  which  the  deed  was  executed  on  the  3rd 
of  October,  1895. 

It  was  also  found  that  on  the  29th  of  October,  1892,  the 
appellees  James  M.  Bradley  and  wife  executed  a  mortgage 
to  the  National  Loan  and  Savings  Association  of  Indiana  for 
$500,  which  was  recorded  on  the  2nd  of  November,  1892; 
and  on  the  6th  of  October,  1894,  the  mortgagee  instituted 
suit  in  the  Madison  Circuit  Court  to  foreclose  the  mortgage, 
neither  of  the  appellants  being  parties  to  the  suit.  By  inad- 
vertence, it  is  not  stated  what  property  was  mortgaged.  On 
the  10th  of  December,  1894,  the  mortgagee  recovered  judg- 
ment against  Bradley  and  wife  for  $673.88,  and  $27.53 
costs  of  suit,  and  said  mortgage  was  by  the  decree  of  the 
circuit  court  foreclosed,  and  an  order  was  issued  and  di- 
rected to  the  sheriff  "for  the  sale  of  said  real  estate  for  the 
payment  of  said  debt,  who,  in  pursuance  of  the  command? 
therein,  sold  said  real  estate  to  the  satisfaction  of  the  judg- 
ment rendered  in  said  foreclosure  proceedings,"  etc.,  to  the 
appellee  the  National  Loan  and  Savings  Association,  for 
$680.61,  and  the  sheriff  issued  to  the  purchaser  a  certificate 
of  purchase.  During  more  than  a  year  thereafter  no  one 
paid  or  offered  to  pay  any  portion  of  the  judgment  or  any 
sum  of  money  in  redemption  of  said  real  estate,  and  on  the 
11th  of  February,  1896,  the  purchaser  surrendered  the 
certificate  to  the  sheriff,  who  then  executed  to  the  purchaser 
a  deed,  which  was  offered  for  record,  but  was  not  recorded 
because  of  the  prior  recording  of  the  deed  to  the  appellants; 
and,  since  the  execution  of  the  deed  to  the  National  Loan 
and  Savings  Association,  it  has  been,  and  it  still  is,  the 
holder  and  owner  thereof,  and  has  had  possession  of  said 
real  estate,  and  has  collected  the  rents  and  profits  theieoi. 
The  appellants,  long  before  the  institution  of  this  suit,  de- 
manded possession,  which  was  refused.  The  real  estate  was 
of  the  fair  cash  value  of  $700.  On  the  IJth  of  3Iay, 
1897  (during  the  pendency  of  this  suit),  the  National  Xoan 
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and  Savings  Association  paid  in  to  the  clerk  of  the  court 
below  the  sum  of  $31.50  for  the  use  and  benefit  of  the  ap- 
peltents,  at  which  date  the  amount  for  which  the  real  estate 
was  purchased  by  the  appellants,  together  with  interest  and 
penalties,  was  $30.85. 

As  conclusions  of  law  upon  the  facts  found,  the  court 
stated:  (1)  That  the  sale  by  the  treasurer  of  the  city  of 
Elwood,  under  which  the  appellants  claim  title  to  the  real 
estate  in  suit,  is  invalid  and  insufficient  to  convey  title  to  the 
appellants,  and  should  be  set  aside ;  (2)  that  the  amount  for 
which  said  real  estate  was  sold  at  the  sale  made  by  the  treas- 
.urer,  with  all  accruing  interest,  penalties,  and  expenses  inci- 
dent to  said  sale,  in  the  sum  of  $31.50,  with  the  costs  of  the 
suit,  is  declared  a  prior  lien  on  said  real  estate  to  any  claim 
of  the  defendant  the  ^N'ational  Loan  and  Savings  Associa- 
tion; (3)  that  the  National  Loan  and  Savings  Association 
is  entitled  to  have  its  title  quieted  in  and  to  said  real  estate 
against  the  appellants. 

In  the  necessarily  long  finding  of  facts,  the  general  char- 
acter of  which  we  have  indicated,  the  court  did  not  state  the 
omission  of  anything  necessary  to  the  validity  or  the  regu- 
larity of  the  proceedings  for  the  construction  of  the  sewer, 
or  any  infirmity  in  the  manner  of  the  enforcement  of  the 
assessment  therefor,  or  any  imperfection  in  the  conveyance 
to  the  appellants.  At  the  close  of  the  portion  of  the  finding 
relating  to  the  basis  of  the  alleged  title  of  the  appellants, 
the  court  stated  that  "ever  since  said  sale  and  the  issuance 
of  said  conveyance  of  the  said  city  treasurer,  the  plaintiffs 
have  been,  and  are  at  this  time,  the  owners  in  fee  simple  of 
said  real  estate;"  and  thereby,  as  well  as  by  various  other 
portions  of  the  finding  of  facts,  it  was  indicated  that  the 
court  did  not  discover  any  invalidity  or  infirmity  or  want 
of  regularity  in  the  foundation  of  the  title  of  the  appellants. 
Nothing  has  been  said  by  counsel  in  argument  here  in  de- 
rogation of  the  conveyance  to  the  appellants,  or  of  the  pro- 
ceedings leading  up  to  it.     Yet  in  its  conclusions  of  law, 
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the  court  proceeded  upon  the  theory  that  the  appellants^  as 
against  the  holder  of  the  deed  under  the  foreclosure  of  the 
moi*tgage,  had  not  title,  but  only  a  prior  lien,  from  which 
the  latter  was  entitled  to  redeem. 

By  §4290  Burns  1894^  it  is  provided:  "Such  assess- 
ments, with  the  interest  accruing  thereon,  shall  be  a  lien 
upon  the  property  so  assessed  and  shall  remain  a  lien  until 
fully  paid,  and  shall  have  precedence  over  all  other  liens, 
excepting  taxes,  and  shall  not  be  devested  by  any  judicial 
sale." 

It  was  provided  by  §4294  Burns  1894,  that  such  an 
assessment,  "as  made,  together  wuth  the  interest  thereon, 
shall  be  a  lien  upon  the  several  lots  or  parcels  of  ground  to 
the  same  extent  that  taxes  are  a  liei;i  upon  such  property, 
and  shall  be  collectible  in  the  same  way  that  taxes  are  col- 
lectible, *  *  *  or  in  such  manner  as  the  common 
council  or  board  of  trustees,  by  ordinance,  shall  prescribe, 
and  the  law  governing  the  collection  of  taxes  shall,  so  far  as 
the  same  is  applicable,  regulate  and  govern  the  collection  of 
such  assessment". 

In  §4298  Burns  1894,  wlierein  the  provision  for  sale 
under  precept  is  made,  it  is  enacted  that  "no  sale  of  said  lot 
or  land  previous  or  subsequent  to  the  date  of  such  estimate, 
and  subsequent  to  the  date  of  such  petition  or  determina- 
tion of  the  common  council  to  make  such  improvement  with- 
out petition  shall  invalidate  or  aflFect  any  sale  thereof  in  pur- 
suance of  this  act."  Afterward  in  the  same  section,  it  is 
provided  that  the  treasurer's  certificate  of  conveyance' 
"shall  be  valid  and  effectual  to  convey  all  the  rights,  title 
and  interest  of  any  such  owmer  or  purchaser  from  him  as 
aforesaid,  except  as  hereinafter  provided".  Later  in  the 
same  section  it  is  provided,  that  "the  owner  of  any  lot  or 
land  sold  as  aforesaid,  or  his  agent  or  attorneys,  heirs  or 
representatives,  may  redeem  the  same  at  any  time  within 
one  vear  after  the  dav  of  sale,"  etc.  "If  such  owner,  or 
other  person  on  his  behalf,  shall  fail  to  redeem  such  land 
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within  one  year,  as  aforesaid,  at  the  expiration  thereof,  and 
on  production  of  the  certificate  of  purchase,  the  treasurer 
shall  execute  to  the  purchaser,  his  heirs  or  assigns,  in  the 
name  of  the  city,  a  conveyance  of  the  real  estate  so  sold, ' 
which  shall  vest  in  the  grantee  an  absolute  estate  in  fee  sim- 
ple, subject,  however,  to  all  claims  which  the  city  may  have 
thereon  for  assessments,  or  liens,  or  other  incumbrances. 
Such  certificate  and  final  conveyance  shall  resemble,  as 
nearly  as  may  be,  the  certificate  and  conveyance  for  tax 
sales,  and  be  prima  facie  evidence  of  all  the  facts  recited 
therein." 

Xo  question  is  before  us  as  to  the  validity  or  the  regu- 
larity of  the  assessment,  nor  is  there  any  dispute  as  to  the 
priority  of  the  lien  of  the  assessment  over  that  of  the  mort- 
gage; but  the  question  is  as  to  the  effectiveness  of  the  deed 
of  conveyance  upon  a  sale  under  a  precept,  such  deed  being 
regularly  executed  after  the  expiration  of  the  year  for  re- 
demption; there  being  no  infirmity  alleged  as  to  the  assess- 
ment, the  priority  of  the  lien  thereof  being  admitted,  or  as 
to  the  proceedings  for  the  enforcement  of  payment  of  the 
assessment,  or  as  to  the  mckle  or  form  of  conveyance,  all  the 
statutory  requirements  in  the  premises  having  been  fault- 
lessly performed. 

Doubtless  it  is  within  the  power  of  the  legislature  to  pro- 
vide that  a  valid  deed  of  conveyance  of  real  estate,  under  a 
sale  thereof  for  the  collection  of  a  tax  or  a  street  or  sewer 
assessment,  executed  after  a  prescribed  period  for  redemp- 
tion from  the  sale,  shall  confer  upon  the  grantee  therein  an 
estate  in  fee  sirnple,  clear  and  free  from,  and  unaffected  by, 
mortgage  liens  created  either  prior  or  subsequent  to  the 
inception  of  the  tax  or  assessment  lien. 

There  having  been  no  redemption  from  the  sale  under  the 
precept  within  the  year  granted  by  the  statute,  there  could 
be  no  further  right  to  redeem,  unless,  in  addition  to  a  sale 
under  a  precept,  and  the  execution  of  a  deed  pursuant 
thereto,  it  was  also  necessarv  for  the  holder  of  the  treas- 
urer's  deed  to  bring  his  suit  for  foreclosure. 
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The  statute  (§4294  Burns  1894)  provided  for  foreclosure 
of  the  assessment  as  a  mortgage  is  foreclosed  as  an  alterna- 
tive method  of  enforcement  of  the  assessment  lien,  and  not 
as  a  method  necessary  in  addition  to  collection  by  sale  under 
precept. 

All  the  notices  provided  for  by  the  statute  are  notices  by 
publication  in  newspapers,  or  by  posting  up  written  or 
printed  notices;  but  the  precept  is  to  be  served  upon  the 
owner  personally,  or  by  copy  left  at  his  last  or  usual  resi- 
dence; but  if  the  owner  be  unknown,  or,  as  was  true  in  the 
case  at  bar,  not  a  resident  of  the  city,  by  publication  in  a 
newspaper.  The  proceeding,  indeed,  is  against  the  thing, 
the  real  estate,  to  subject  it  to  payment  of  the  benefit  con- 
ferred upon  it  by  the  improvement,  and  may  result  in  the 
extinction  of  all  interests  in  the  property  founded  upon  the 
owner's  title. 

If  the  interest  of  the  owner  of  real  estate  may  be  ex- 
tinguished,  and  his  right  to  redeem  from  an  assessment  sale 
under  a  precept  may  be  cut  off,  by  the  execution  oi  the 
treasurer's  deed,  without  a  suit  in  equity  for  foreclosure, 
there  can  be  no  greater  hardship  in  giving  the  deed  ^  li^® 
effect  upon  the  holder  of  a  mortgage  on  the  real  ^tate. 
One  who  takes  a  mortgage  on  a  city  lot  must  know  thsti  it  is 
liable  to  be  subjected  to  assessments  for  municipal  impro^^" 
ments,  beneficial  to  the  real  estate  which  constitutes  his  se- 
curity, and  there  can  be  no  inconsistency  in  requiring  ^^ 
to  redeem  within  a  limited  period  if  the  owner  of  th^  ^^ 
estate  fail  to  do  so.  With  the  policy  of  the  statutory  ^*^» 
however,  the  courts  can  not  concern  themselves. 

The  holder  of  a  mortgage  on  the  real  estate  sold  ur»  d^^  * 
precept  for  the  collection  of  the  cost  of  a  street  imf^^^^' 
ment  or  a  sewer  may  redeem,  we  think,  from  the  sale  v^it^^^ 
the  year  for  redemption,  for  and  in  tlie  name  of  the  o^^^^^ 
and  for  the  amount  paid  by  him  for  the  protection  of  ^^^ 
mortgage  lien  he  may  be  subrogated  to  the  right  c^^  * 
holder  of  the  assessment  Hen. 

Though  the  title  of  the  holder  of  such  a  deed  of  co^^^^' 
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ance  Avere  invalid,  it  would  not  therefore  necessarily  follow 
tliat  the  assessment  would  be  ineffectual,  or  that  the  lien 
thereof  would  be  destroyed  or  postponed.  At  the  suit  of  a 
holder  of  such  a  deed,  where  the  title  appears  to  be  invalid, 
the  complainant  may  have  a  lien  enforced  for  the  amount 
du-e  him.  Trustees,  etc.,  v.  Rausch,  122  Ind.  167.  In  the 
case  before  us,  the  title  of  the  appellants  under  the  treas- 
urer's certificate  does  not  appear  to  be  invalid,  but  the 
court,  giving  the  deed  no  effect,  charged  the  real  estate  with 
the  lien  of  the  assessment,  declaring  its  priority. 

In  response  to  suggestions  of  counsel  for  the  appellee,  it 
may  perhaps  be  proper  to  say  that  the  inadequacy  or  rela- 
tive  insignificance  of  the  price  at  which  real  estate  is  sold 
for  taxes  or  street  improvements  can  not  be  permitted  by 
the  courts  to  invalidate  the  title  which  the  statute  says  shall 
vest  in  the  grantee.  Of'  course,  it  is  not  contemplated  as 
necessary  that  the  contractor  who  improves  a  street  or  con- 
structs a  sewer,  in  order  to  collect  his  compensation,  shall 
purchase  all  the  property  assessed  at  its  market  value,  or 
for  an  amount  sufficient  to  pay  off  liens  subordinate  to  his 
lien. 

The  lien  of  the  sewer  assessment  being  paramount  to  all 
mortgage  liens,  it  must  necessarily  follow  that  a  valid  sale 
under  a  precept  for  the  collection  of  the  assessment  would 
confer  upon  the  purchaser  an  incipient  title,  subject  to  the 
statutory  right  of  the  owner,  or  the  mortgagee  for  him,  to 
redeem  vdthin  the  year,  and  that  upon  the  execution  of  the 
treasurers  deed  the  holder  thereof  would  take  an  absolute 
estate  in  fee  simple,  freed  from  the  right  of  redemption, 
his  title  being  unimpeachable  and  unencumbered.  To  say 
that  the  assessment  lien  is  paramount  is  to  say  that  by  a 
valid  sale  and  conveyance  thereunder,  as  directed  by  the 
statute,  the  real  estate  will  be  free  from  the  subordinate 
lien. 

The  judgment  is  reversed,  and  the  cause  is  remanded, 
with  instruction  to  state  conclusions  of  law  consistent  with 
the  foregoing  opinion. 
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MississiNEWA  Mining  Company  v.  Andrews. 

[No.  3,525.    Filed  March  18,  1902.  ] 

Appeal  and  EsROR.^I-nspection  of  Records,— The  Appellate  Covit 
may  inspect  the  records  of  the  court  at  the  suggestion  of  counsel, 
or  withont  any  suggestion,  and  make  use  of  the  information  thus 
gained  in  the  decision  of  a  pending  cause,    pp,  496,  497, 

Same. — Law  of  Case. — Where  the  only  substantial  difference  between 
an  amended  complaint  and  the  original  which  was  held  snfi^ient 
as  against  a  demurrer  on  a  former  apx)eal  was  the  omission  of 
plaintiff's  wife  as  a  party  plaintiff,  the  decision  of  the  foimer  ap- 
peal is  the  law  of  the  case.    pp.  496,  497. 

Prom  Grant  Superior  Court ;  Hiram  Browrdee^  Judge. 

Action  by  Robert  Andrews  against  the  Mississinewa 
Mining  Company.  Prom  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

A.  E.  Steele  and  J.  A.  Kersey^  for  appellant. 
0.  L.  Cline^  for  appellee. 

Black,  J. — It  is  assigned  as  error  that  the  amended 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  Upon  suggestion  of  counsel  for  the  appellee,  we 
have  examined  the  record  on  appeal  on  file  in  the  office  of 
the  clerk  of  this  court  in  cause  Xo.  2,864,  MississinewOr 
Mining  Co.  v.  Andrews,  22  Ind.  App.  523  and  we  find  it  to 
be  the  cause  now  again  before  us.  On  the  former  appeal 
the  overruling  of  a  demurrer  to  the  complaint,  for  want  of 
facts,  was  assigned  as  error,  and  this  court  held  the  com- 
plaint to  be  sufficient  on  demurrer.  Afterward,  in  the  court 
below,  the  cause  was  dismissed  as  to  one  of  the  plaintiffs? 
w^if  e  of  the  appellee,  and  an  amended  complaint  was  filed  by 
the  appellee.  Upon  comparison  of  the  amended  compl^i^^ 
now  questioned  for  the  first  time  on  appeal  with  the  origi^^ 
complaint,  the  sufficiency  of  which  on  demurrer  was  q^^' 
tioned  on  the  former  appeal,  we  find  no  substantial  diff^^" 
ence,  except  that,  in  accord  with  the  suggestion  of  tt^-* 
court,  the  wife  of  the  appellee  was  not  made  a  party  plaii^tiff 
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in  the  amended  complaint.  That  we  may  thus  inspect  the 
records  of  this  court,  at  the  suggestion  of  counsel,  or  with- 
out any  suggestion,  and  may  so  make  use  of  the  informa- 
tion thus  gained  in  the  decision  of  a  pending  cause,  see 
Cluggish  v.  KoonSy  15  Ind.  App.  599,  609. 

If  the  complaint  was  sufficient  on  demurrer,  it  could  not 
be  regarded  as  insufficient  when  first  questioned  on  appeal. 
The  decision  on  the  former  appeal,  whether  right  or  wrongs 
remains  the  law  of  this  case. 

Judgment  affirmed. 


City  of  Lafayette  v.  Wabash  Railroad 

Company. 

[No.  3,680.    Filed  March  13,  1902.  ] 

Quieting  Title, — Railroads. — Streets. — Highways, — MumdpcJ.  Corpora- 
tions.— ^A  complaint  in  an  action  by  a  railroad  company  against  & 
city  to  quiet  title  to  a  strip  of  land  which  defendant  city  claimed 
as  a  street  is  not  defective  in  failing  to  show  that  there  was  no 
public  highway  across  the  strip  of  ground  in  dispute,  where  the 
complaint  alleged  that  there  has  never  been  any  street  or  highway 
laid  out  over  the  strip  of  ground,  tliat  neither  the  defendant  nor 
the  public  ever  occupied  or  used  the  strip  of  ground  for  highway 
purposes  and  averred  generally  the  non-existence  of  a  liighway  at 
the  place  in  question,    pp.  498-501. 

Same. — Pleading. — In  an  action  to  quiet  title  it  is  sufficient  to  aver 
in  the  complainjt  that  plaintiff  is  the  owner  of  the  real  estate, 
without  specifically  averring  the  kind  of  title,  or  how  derived, 
and  that  the  claim  of  defendant  is  unfounded  and  a  cloud  upon 
plaintiff's  title,    p.  501. 

Appeal  and  Error. — Emdence. — Marginal  Notes. — Court  RuUs. — The 
Appellate  Court  will  not  consider  the  evidence  on  appeal  consist- 
ing of  more  than  500  pages,  where  no  marginal  notes  are  made  as 
required  by  the  rules  of  the  court,    p.  502. 

From  Carroll  Circuit  Court;  71  F.  Palmer^  Judge. 

Action  by  the  Wabash  Railroad  Company  against  the 
city  of  Lafayette  to  quiet  title.  From  a  judgment  for 
plaintiff,  defendant  appeals.     Affirmed. 

Vol.  28-32 
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6r.  P.  Haywoody  R.  P.  Davidson  and  M.  A.  Ryan,  for 
appellant. 

W.  V.  Stuarty  E.  P.  Hammond,  D.  W.  Simms,  C.  R. 
Pollard  and  P.  C.  Pollardy  for  appellee. 

Henley,  J. — This  was  an  action  by  appellee  against  ap- 
pellant commenced  in  the  superior  court  of  TKppecanoe 
county,  in  January,  1894.  A  change  of  venue  was  taken 
to  the  Carroll  Circuit  Court,  where  a  trial  was  had  before 
the  judge  of  said  court  without  the  intervention  of  a  jury, 
which  resulted  in  a  judgment  in  favor  of  appellee. 

The  complaint  was  in  two  paragraphs,  in  the  first  of 
which  appellee  claimed  an  easement,  consisting  of  its  right 
.  of  way  over  a  certain  strip  of  ground  therein  described,  situ- 
ated in  the  city  of  Lafayette;  and  in  the  second  paragraph 
of  complaint  appellee  claimed  to  be  the  absolute  owner  of 
the  land  described  and  in  dispute;  and  in  both  paragraphs  of 
complaint  appellee  asks  that  its  title  be  quieted,  and  that  ap- 
pellant be  enjoined  from  making  a  certain  street  improve- 
ment across  the  ground,  tracks,  and  right  of  way  of  the  ap- 
pellee, and  across  the  land  here  in  dispute. 

Counsel  for  appellant  contend  that  both  paragraphs  of 
complaint  are  substantially  the  same,  and  are  insufficient  for 
the  same  reason.  In  the  first  paragraph,  as  heretofore 
stated,  appellee  claims  an  easement  over  the  land  in  ques- 
tion ;  and  in  the  second  paragraph  ownership  of  the  land  in 
question  is  claimed.  It  was  necessarily  upon  the  second 
paragraph  of  complaint  that  the  judgment  of  the  court,  that 
appellee  was  the  owner  of  the  disputed  land,  rested.  The 
second  paragraph  of  complaint  is  short,  and  we  set  it  out  in 
full:  "Said  plaintiff  further  complains  of  said  defendant, 
and  says:  That  said  plaintiff  is,  and  for  the  past  ten  years 
has  been,  a  railroad  corporation  duly  organized  under  the 
laws  of  the  State  of  Indiana,  and  that  the  said  defendant  is, 
and  has  been  for  the  past  forty  years,  a  municipal  corpora- 
tion organized  under  the  laws  of  said  State,  and  is  located 
in  the  county  of  Tippecanoe  in  said  State;  that  plaintiff  is, 
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and  was  at  the  time  of  the  commencement  of  tliis  action,  the 
owner  of  the  following  described  real  estate  in  said  city  of 
Lafayette,  to  wit:  A  strip  of  ground  170  feet  wide  next  to 
and  southeast  of  Erie  street  in  said  city;  said  street  and  said 
strip  of  ground  running  in  a  northeast  and  southwest  direc- 
tion, and  which  strip  of  ground  would  be  embraced  in  Cin- 
cinnati street,  in  said  city,  if  said  Cincinnati  street  were  ex- 
tended across  said  strip  of  ground;  that  said  Cincinnati  street 
runs  east  and  west,  and  if  extended  across  said  strip  of 
ground,  would  be  sixty  feet  in  width  thereover;  that  said 
strip  of  ground  has  for  more  than  forty  years  been  in  the 
peaceable,  exclusive,  and  uninterrupted  possession  of  said 
plaintiff  and  its  predecessors,  certain  railroad  and  railway 
companies,  from  and  under  which  said  plaintiff  derived  title, 
and  has,  during  all  of  said  time  been  used  and  occupied  by 
the  plaintiff  and  its  predecessors,  under  claim  of  ownership, 
as  the  right  of  way  of  its  and  their  railways;  that  said  Cin- 
cinnati street  has  never  been  laid  out  or  extended  over  and 
across  said  plaintiff's  right  of  way;  nor  has  said  defendant 
or  the  public  ever  accepted,  occupied,  or  used  the  same  at 
said  place  as  a  street  or  highway;  nor  has  the  defendant  or 
the  public  any  right  whatever  to  use  or  occupy  the  same  for 
any  §uch  purpose,  or  for  any  other  purpose  whatever,  and 
has  never  had  any  such  right;  that  the  plaintiff's  railroad, 
which  runs  substantially  east  and  west  through  said  State, 
and  northeast  and  southwest  through  said  city,  passes  over 
and  is  located  upon  said  strip  of  ground,  and  has  passed  over 
and  been  located  upon  the  same  continuously  for  the  past 
forty  years;  that  for  many  years  before  the  commencement 
of  this  action,  and  down  to  and  including  the  present  time, 
said  plaintiff  has  had  on  said  strip  of  ground,  and  still  has 
upon  the  same,  thirteen  main  and  side  tracks,  used  for  mov- 
ing its  passenger  and  freight  trains,  for  storing  and  weigh- 
ing cars,  and  making  up  trains;  that  said  side  tracks  at  said 
place  connect  with  the  plaintiff's  main  track  at  points  north- 
east and  southwest  of  said  place,  and  for  a  considerable  dis- 
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tance  therefrom;  that  the  defendant,  at  the  commencement 
of  this  action,  claimed  and  still  claims,  Avithout  right,  that 
said  Cincinnati  street,  to  its  width  of  sixty  feet,  is  so  ex- 
tended as  to  cover  said  strip  of  ground  at  the  place 
aforesaid,  and  that  it  and  the  public  have  a  right 
to  use  the  same  as  a  part  of  said  street,  and  is 
threatening,  and  was  at  the  time  of  the  commencement 
of  this  action  threatening,  to  take  possession  of  said 
strip  of  ground  at  said  place,  and  to  use  and  occupy  the  same 
at  said  place  for  a  street  and  public  highway;  that  if  the  de- 
fendant carries  out  its  threats,  which  plaintiff  avers  it  will 
do  unless  enjoined  therefrom,  it  will  prevent  the  plaintiff 
from  weighing  and  storing  and  from  making  up  trains,  and 
materially  interfere  with  it  in  the  movement  of  trains  and 
business  therewith  connected  at  said  place,  and  cause  it  to 
suffer  great  and  irreparable  damage;  that,  owing  to  said 
number  of  tracks,  and  the  movement  of  trains  and  cars  at 
said  place,  it  would  be  unsafe  and  dangerous  to  the  public 
to  use  said  place  as  a  street  or  highway  crossing;  that  said 
claim  of  said  defendant  is,  and  was  at  the  time  of  the  com- 
mencement of  this  action,  wholly  without  foundation,  and 
that  the  same  was  at  that  time,  and  still  is,  a  cloud  upon  the 
plaintiff's  title  to  said  strip  of  ground  as  its  right  of  way  at 
said  place.  Wherefore  the  plaintiff  prays  that  its  said  title 
to  said  strip  of  ground  as  a  right  of  way  be  quieted,  and  that 
the  defendant  be  perpetually  enjoined  from  asserting  its 
said  pretended  claim  to  use  said  strip  of  ground  at  said  place 
as  a  street  or  highway,  and  from  using  or  attempting  to  use 
the  same  at  said  place  for  said  purpose  imtil  it  shall  have 
proceeded,  under  proper  condemnation  proceedings,  to  have 
said  defendant's  damages  assessed,  and  for  all  other  proper 
relief." 

Counsel  for  appellant  contend  that  it  was  necessary  for 
appellee  to  show  by  the  averments  of  the  complaint  that 
there  was  no  public  highway  across  the  strip  of  ground  in 
dispute,  and  that  the  complaint  fails  in  this  particular. 
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Conceding,  without  deciding,  the  position  for  counsel  for 
appellant,  that  it  was  necessary,  by  proper  averments,  to  ex- 
clude the  possibility  of  the  existence  of  a  public  highway 
upon  the  disputed  strip  of  ground,  and  that  such  averments 
must  in  express  terms  apply  to  every  mode  known  to  the  law 
for  the  establishment  of  a  highway,  we  will  proceed  to  an 
examination  of  the  complaint. 

There  are  three  general  ways  by  which  highways  may  be 
established :  First,  bv  order  of  the  board  of  commissioners 
of  counties,  and  the  proper  authorities  of  cities  and  towns 
upon  petition;  second,  by  express  grant;  third,  by  dedica- 
tion arising  from  continued  use  by  the  public  for  a  consider- 
able period  of  time,  with  the  knowledge  of,  and  without  ob- 
jection from,  the  o^vner  of  the  land.  Summers  v.  StatSy  51 
Ind.  201.  ' 

The  allegation  of  the  complaint  that  "there  has  never 
been  laid  out  any  street  or  highway  over  said  plaintiff's  [ap- 
pellee's] right  of  way  at  the  place  aforesaid"  would  cer- 
tainly exclude  the  existence  of  a  highway  under  the  first 
plan.  The  allegation  that  neither  the  appellants  nor  the  pub- 
lic ever  occupied  or  used  the  said  strip  of  ground  for  street 
or  highway  purposes  certainly  excludes  the  existence  of  a 
highway  imder  the  third  plan;  and  the  general  allegation 
of  the  non-exisitence  of  a  highway  at  the  place  in  question 
covers  everything  in  this  regard,  and  would  be,  we  think,  a 
complete  answer  to  this  objection  of  counsel  to  the  com- 
plaint. Fpon  the  other  hand,  this  being  an  action  to  quiet 
title,  it  was  sufficient  to  aver  in  the  complaint  that  appellee 
was  the  owner  of  the  real  estate,  without  specifically  aver- 
ring the  kind  of  title,  or  how  derived,  and  that  the  claim  of 
appellant  was  unfounded  and  a  cloud  upon  appellee's  title. 
Wparer  v.  Apple,  147  Ind.  304;  Richtvine  v.  Presbyterian 
Church,  135  Ind.  80;  Detwiler  v.  SchuUheis,  122  Ind.  155; 
Wilson  V.  Wilson,  124  Ind.  472. 

Appellee  was  not  required  to  anticipate  in  its  complaint 
all  or  any  of  the  defenses  which  appellant  might  have  to  the 
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iictioii,  nor  to  describe  generally  or  particularly  the  claim 
which  appellant  made  to  the  real  estate,  and  which  was  the 
cloud  that  the  action  was  intended  to  remove.  The  trial 
court  did  not  err  in  overruling  the  demurrer  to  each  para- 
graph of  the  complaint. 

The  court  is  next  asked  to  determine  whether  the  finding 
of  the  trial  court  is  sustained  by  suiBcient  evidence.  We 
will  not  consider  this  question.  The  bill  of  exceptions  em- 
bracing the  evidence  adduced  upon  the  trial  has  more  than 
500  typewritten  pages.  If ot  a  marginal  note  is  found  in  this 
bill.  Rule  30  (old  rules)  requiring  marginal  notes  has  been 
flatly  ignored.  Babcock  v.  Johnson,  22  Ind.  App.  97;  3fc- 
Donald  v.  McDonald,  142  Ind.  55;  Egan  v.  Ohio,  etc.,  R> 
Co.,  138  Ind.  274;  Smith  v.  State  ex  rel,  137  Ind.  198. 

The  record  presents  no  error.    Judgment  aflSrmed. 


Stout  v.  Stout. 


[No.  4,014.    Filed  March  18,  1902.] 

Dbbds. — Delimry. — Wliere  one  execntes  a  deed  and  delivers  it  to  a 
third  person  to  hold  nntil  the  death  of  the  grantor,  ])arting  with 
all  dominion  over  it,  and  reserving  no  right  to  recall  it,  the  de- 
livery is  effectual;  bnt  where  the  grantor  reserres  the  right  to 
recall  snch  deed  at  his  pleasure,  there  is  no  delivery. 

From  Morgan  Circuit  Court;  B.  W.  Miers,  Special 
Judge. 

Suit  by  Nancy  A.  Stout  against  James  K.  Stout  and 
others  for  partition.  From  a  judgment  in  favor  of  de- 
fendants, plaintiff  appeals.    Affirmed. 

W.  S.  Shirley  and  M.  H.  Parks,  for  appellant. 
A.  31.  Bain,  R.  C.  Minton,  E.  F.  Branch,  0.  MaUhm, 
C.  G.  Renner  and  J,  C.  MeNutt,  for  appellee. 

RoBY,  J. — John  D.  Stout,  the  owner  of  certain  lands,  title 
to  which  is  in  dispute,  caused  deeds  for  them  to  be  prepared, 
the  execution  and  validity  of  which  depends  upon  whether 
they  were  delivered.     The  jury,  with  a  general  verdict  for 
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appellees,  whose  title  depends  upon  non-delivery,  answered 
interrogatories  to  the  effect  that  Mr.  Stout  was  the  owner 
and  in  possession  of  the  lands  described  in  the  complaint,  on 
August  14,  1896;  that  he  remained  in  possession  until  his 
death,  January  22,  1899;  that  he  signed,  sealed,  and  ac- 
knowledged the  deeds  in  question,  enclosed  them  in  a  sealed 
envelope  endorsed  as  follows :  "Deeds  by  John  D.  Stout,  to 
be  delivered  to  John  D.  Stout,  on  demand,  or  to  J.  V.  Mitch- 
ell, should  he  be  living,  thirty  days  after  the  death  of  John 
D.  Stout,  to  be  delivered  to  the  grantees."  The  envelope 
so  indorsed  and  sealed  was  deposited  in  a  bank  at  Martins- 
ville, for  safe  keeping,  in  the  name  of  John  D.  Stout.  It  is 
further  found  that  the  grantor  retained  control  of  the  deeds 
during  his  life  time.  An  examination  of  the  evidence  shows 
that  such  findings  are  not  without  support,  they  must  there- 
fore be  regarded  as  established  by  force  of  the  general  ver- 
dict as  well  as  by  the  explicit  answers. 

Where  one  executes  a  deed  and  delivers  it  to  a  third  per- 
son to  hold  until  the  death  of  the  grantor,  parting  with  all 
dominion  over,  and  reserving  no  right  to  recall  it,  the  de- 
livery is  effectual.  Fifer  v.  Rachels,  27  Ind.  App.  654. 
When  the  grantor  reserves  the  right  to  recall  such  deed  at 
his  pleasure,  there  is  no  delivery.  Fifer  v.  Rachels,  supra; 
Osborne  v.  Eslinger,  155  Ind.  351,  80  Am.  St.  240. 

The  reservation  of  the  right  to  control  or  change  the  deed 
is  inconsistent  with  the  intention  to  deliver  it.  Vaughan  v. 
Oodmariy  94  Ind.  191;  Purviance  v.  Jones,  120  Ind.  162, 
16  Am.  St  319;  Anderson  v.  Anderson,  126  Ind.  62. 

The  law  as  expressed  in  the  cases  cited  is  applicable  to  the 
facts  of  this  one,  and  requires  an  affirmance  of  the  judg- 
ment.   It  is  so  ordered. 
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Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Company  v.  Iddings,  Trustee. 

[No.  8,878.    Filed  November  26,  1901.    Rehearing  denied  Febroaiy 
7,  1902.    Transfer  denied  March  14,  1902.] 

Township  Trustee.— Jc^wn  for  Benefit  of  Towmhip.-^Pafties.—A 
township  trostee  in  his  official  capacity  may  maintain  an  action 
against  a  railroad  company  for  injury  to  a  highway,    pp,  608, 509. 

Highways. — Damages. — Action  by  Township. — ^A  civil  township  has 
such  an  interest  in  the  public  highways  therein  tliat  it  may  main- 
tain an  action  for  damages  for  their  injury,    p.  509. 

Same. — Damages  To. — Wh€n  Action  Accrues. — Tlie  right  of  action  for  in- 
jury to  a  liighway  accrues  when  the  injury  is  consummated,  p.  510. 

Same. — Injury  from  Fire. — Measure  of  Damages. — ^Inan  action  against 
a  railroad  company  for  damages  for  injuries  resulting  to  a  high- 
way from  fire  escaping  from  defendant's  right  of  way  the  measure 
of  damages  is  the  amount  whicli  has  been  or  will  be  expended 
necessarily  in  making  repairs,    pp.  509,  510. 

Pleading. — Demurrer. — Tlie  statutory  ground  of  demurrer  "that 
the  plaintiff  lias 'not  legal  capacity  to  sue,*'  has  reference  tosomf" 
l(>gal  disability  of  the  plaintiff,  as  infancy  or  idiocy,  and  not  to 
the  failure  of  the  complaint  to  show  a  cau.so  of  action  in  tlie 
plaintiff,  which  is  presented  by  the  awssignment  of  the  cause  "tliat 
tlio  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.'*    p.  510. 

Railroads. — Damages  from  Fire  F^caping. — Proximate  Cause. — Plead- 
ing.— High  trays. — A  complaint  for  injuries  to  a  highway  caused  by 
fire  escaping  from  a  railroad  right  of  way,  which  alleges  tliat  de- 
fendant negligently  i)ermitted  dry  grass,  etc. ,  t«  accumulate  and 
remain  on  tlie  right  of  way,  that  the  peaty  soil  of  the  right  of 
way,  tlie  adjoining  lands  and  the  highway  was  dry  and  com- 
bustible tlirough  drought,  that  defendant  by  means  of  fire  from 
its  passing  engine  set  fire  to  and  ignited  the  combustibles  on  the 
right  of  way,  and  tliat  the  fire  thus  set  out,  tlirough  defendant's 
negligence,  spread  and  communicated  to  the  peaty  surface  soil, 
and  tlirough  the  defendant's  negligence  escaped  from  the  right  of 
way  to  the  peaty  lands  adjoining,  and  tlirough  the  defendant's 
negligence  escai)ed  to  and  communicated  with  and  ignited  the 
roadway,  etc.,  sufficiently  shows  defendant's  negligence  was  the 
proximate  cause  of  the  injury,    pp.  510-512. 

Same. — Damages  from  Fire  Fjscaping. — Highways. — Action  by  Township. 
— Contributory  Negligeiwe. — Tlie  rule  applicable  as  between  a  rail- 
road company  and  an  individual  proprietor  whereby  the  latter 
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is  bound  to  exercise  reasonable  and  ordinary  care  to  prevent  the 
destruction  of  his  property  by  fire  negligently  i)ermitted  by  the 
former  to  escape  from  its  right  of  way,  by  taking  precautionary 
or  preventive  measures,  cannot  be  applied  as  between  a  railroad 
company  and  a  township  in  an  action  by  the  latter  for  an  injury 
to  a  highway,  pp.  612-615. 
Railroads. — Damages  from  Fire  Escaping. — Negligence, — Proximate 
Came. — Where  combustible  material  on  the  track  of  a  railroad  com- 
pany is  set  on  fire  by  the  company  under  such  circumstances  that 
in  the  natural  course  of  things  it  might  be  expected  to  pass,  and 
does  i)ass,  beyond  the  right  of  way,  the  passing  from  the  right  of 
'  way  is  referable  to  the  negligent  suffering  of  such  material  to  be 
so  situated  that  in  the  operation  of  its  trains,  whether  negligently 
or  otherwise,  it  is  caused  to  take  fire  and  bum  and  spread  abroad 
in  its  natural  way.    pp.  616,  616. 

From  Lake  Circuit  Court;  C.  N.  Morton,  Special 
Judge. 

Action  by  Homer  L.  Iddings,  township  trustee,  against 
the  Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis  Rail- 
way Company  for  damages  to  a  highway  of  the  township 
from  fire  escaping  from  the  railroad  right  of  way.  From 
a  judgment  for  plaintiff',  defendant  appeals.     Affirmed. 

N.  0.  Boss  and  G.  E,  JRoss^  for  appellant. 
J.  W.  Youche  and  H.  S.  Barr,  for  appellee. 

Black,  J. — The  appellee,  TTomer  L.  Iddings,  trustee  of 
Ross  township,  Lake  county,  Indiana,  brought  his  action 
against  the  appellant,  alleging  in  his  complaint  that  he  was, 
and  for  more  than  two  years  had  been,  the  township  trustee 
of  that  township;  that  the  appellant  was,  and  for  more  than 
two  years  had  been,  a  railroad  corporation  owning  and  op- 
erating a  railroad  through  that  county,  with  a  right  of  way 
there  for  100  feet  in  width,  which  railroad  extends  in  a 
northwesterly  and  southeasterly  direction  through  section 
thirty-one,  township  thirty-five,  range  eight,  in  that  county, 
crossing  that  section  diagonally  from  near  its  southeast  cor- 
ner to  its  northwest  corner ;  that  crossing  that  section  in  the 
same  direction  is  a  natural  stream  or  watercourse,  known  as 
Deep  river,  which  has  low  lands  adjoining  it  on  each  side  to 
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the  width  of  one-half  a  mile  or  more,  the  surface  soil  to  the 
depth  of  from  four  to  ten  feet  being  of  a  peaty  fonnation, 
and,  in  seasons  of  drought  and  when  dried  out,  of  a  highly 
combustible  nature ;  that  the  railroad  crosses  Deep  river  and 
its  adjacent  peaty  low  lands,  the  width  of  which  peaty  lands 
where  they  are  crossed  by  the  railroad  varies  from  one-half 
a  mile  to  a  mile;  that  on  the  20th  of  July,  1897,  there  ex- 
isted on  the  west  line  of  that  township,  between  it  and  St. 
Johns  township,  in  that  county,  a  public  highway  which 
extended  north  and  south  on  the  west  line  of  said  section 
from  the  southwest  corner  thereof  for  the  distance  of  one 
mile  and  one-fourth  north,  to  and  across  the  railroad,  and 
formed  the  dividing  line  between  said  townships;  that  since 
this  highway  was  established,  it  was,  and  it  still  is,  the 
duty  of  Ross  township  to  construct  and  keep  in  repair  the 
south  half  of  this  highway;  that  where  this  south  half  was 
and  is  located,  for  a  distance  of  about  100  rods,  the  land  and 
soil  is,  and  then  was,  and  for  years  had  been,  of  the  peaty, 
and  when  dry,  combustible  character  aforesaid,  and  this 
place  was  a  part  and  an  uninterrupted  continuation  of  the 
peaty  lowlands  so  crossed  by  the  railroad;  that  long  before 
the  date  above  mentioned,  the  highway  had  been  established 
and  existed;  that  where  the  Ross  township  part  of  the  high- 
way extended  across  tlie  low  lands,  owing  to  its  low  level 
and  insufficient  drainage,  and  the  character  of  the  soil  before 
being  improved,  as  hereinafter  set  forth,  it  was  impassable 
for  teams  and  public  travel;  that,  in  order  to  afford  a  good 
roadway  across  these  low  lands  for  the  highway,  and  to  im- 
prove it  and  m^ke  it  passable,  it  was  necessary,  and  the  town- 
ship through  its  proper  road  officers  and  authorities  had  con- 
structed an  embankment  in  the  center  of  the  highway,  for 
public  travel,  at  great  cost,  to  wit,  over  $500,  this  embank- 
ment being  formed  by  digging  large  ditches  on  each  side  of 
the  center  of  the  highway  and  throwing  the  excavated  earth 
between  them,  thus  forming  a  permanent  and  suitable  road- 
way for  public  travel;  that  at  several  places  along  this  part 
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of  the  highway  the  township,  in  constructing  the  roadway, 
had  been  compelled  to  construct  and  did  construct,  at  large 
expense,  to  wit,  over  $100,  one  wooden  bridge  across  water 
ways,  and  two  culverts  extending  through  tlie  highway;  that 
the  embankment  and  bridges  were  so  constructed  prior  to 
the  date  mentioned;  that  on  that  day,  and  during  many 
weeks  immediately  prior  thereto,  the  appellant  negligently 
permitted  dry  grass,  weeds,  brush  and  other  combustible 
rubbish  and  material  to  be,  accumulate,  and  remain  upon  the 
right  of  way  of  its  railroad,  where  it  crossed  the  low  lands 
as  aforesaid;  that  on  that  day  there  existed,  and  for  many 
weeks  prior  thereto  there  had  been,  at  that  place,  a  severe 
(Jrought,  so  that  the  peaty  surface  soil  of  the  right  of  way 
and  of  adjoining  lands  and  of  the  highway,  to  l^e  depth  of 
many  feet,  was  very  dry  and  combustible,  all  of  which  the 
appellant  then  and  there  well  knew;  that  on  the  day  men- 
tioned, while  the  dry  grass,  weeds,  brush,  rubbish  and  other 
combustible  material  were  so  upon  the  riglit  of  way  at  that 
place,  the  appellant,  by  means  of  sparks  and  coals  of  fire 
dropped  from  one  of  its  locomotive  engines,  run  upon  its 
road  across  that  section,  set  fire  to  and  ignited  said  com- 
bustibles so  upon  its  right  of  way;  and  the  fire  thus  set,  on 
that  day,  through  the  negligence  of  the  appellant,  and  with- 
out fault  on  appellee's  part,  spread  and  communicated  to  the 
peaty  surface  soil,  igniting  the  same,  and  through  appel- 
lant's negligence,  and  without  negligence  on  appellee's  part, 
escaped  from  the  right  of  way  to  the  peaty  lands  adjoining 
the  same,  and  through  said  negligence  escaped  to,  communi- 
cated with  and  ignited  said  roadway  and  bridges  and  cul- 
verts and  burned  up  and  totally  destroyed  the  same;  and 
also  burned  up  and  destroyed  the  original  surface  soil  upon 
which  the  roadway  had  been  constnicted,  to  the  depth  of 
from  two  to  six  feet,  thereby  totally  destroying  that  part  of 
the  highway  and  making  it  impassable  for  public  travel; 
that  by  reason  of  the  burning  of  the  roadway,  and  of  the  soil 
forming  its  foundation,  the  surface  of  the  highway  has  been 
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SO  lowered  that,  during  most  of  the  year,  it  is  covered  with 
water  and  made  entirely  impassable ;  that  in  order  to  make 
it  passable  for  public  travel  and  to  put  it  in  as  good  condi- 
tion for  that  purpose  as  before  the  burning,  it  will  be  neces- 
sary to  build  an  embankment  and  to  transport  earth  for  that 
purpose  a  long  distance,  from  the  adjoining  high  lands,  and 
to  build  such  bridges  and  culverts,  all  art;  great  cost,  to  wit, 
over  $1,000;  that  the  fire  thus  set  out,  and  thus  negligently 
permitted  by  the  appellant  to  esoape  and  communicate  to 
and  Ignite  the  road  bed  and  bridges  and  culverts,  completely 
destroyed  that  part  of  the  highway  and  made  it  impassable 
to  public  travel ;  and  in  order  to  reconstruct  that  part  of  it, 
the  township,  through  its  proper  road  authorities,  will  be 
compelled  to  expend  a  large  amount  of  money,  to  wit,  $1,- 
000;  that  the  destruction  of  the  road  bed  and  bridges  and 
culverts  and  the  injury  to  the  highway  aforesaid  were 
caused  wholly  by  the  negligence  of  the  appellant  and  mth- 
out  any  fault  or  negligence  on  the  part  of  the  township  or 
on  the  part  of  the  plaintiff  trustee,  or  on  the  part  of  the 
road  authorities  or  officials  of  the  township.  TVherefore, 
etc. 

The  appellant  demurred  to  the  complaint  for  want  of  suf- 
ficient facts,  and  because  the  plaintiff  has  not  legal  capacity 
to  sue.    The  overruling  of  the  demurrer  is  assigned  as  error. 

It  is  contended  on  behalf  of  the  appellant,  first,  that  if 
any  right  to  maintain  a  civil  action  for  injury  to  a  highway 
exists,  the  action  should  be  brought  by  the  township,  in  its 
corporate  name,  and  that  the  trustee  of  the  township  has  no 
authority  to  bring  the  action,  reference  being  made  to  the 
statute  by  which  every  township  is  declared  a  body  politic 

and  corporate  by  the  name  and  style  of  " township 

of county,"  according  to  the  name  of  the  town- 
ship and  county,  by  which  name  it  may  contract  and  be  con- 
tracted with,  sue  and  be  sued. 

The  code  provides  that  a  trustee  of  an  express  trust  may 
sue  without  joining  with  him  the  person  for  whose  benefit 
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the  action  is  prosecuted.  In  State^  ex  rel.,  v.  Wilson,  113 
Ind.  501,  a  township  trustee  is  declared  to  be  a  trustee  of 
an  express  trust.  See,  also,  Meridian  Nat,  Bank  v.  Ilauser, 
145  Ind.  496.  Being  such,  he  might  bring  the  action  in  his 
official  capacity  without  joining  the  beneficiary  with  him.- 
The  case  first  cited  disposes  of  appellant's  argument  that  the 
recovery  in  this  case  would  be  no  bar  to  one  brought  in  the 
corporate  name  by  the  remark  that  if  the  trustee  recovers, 
the  beneficiary  can  not;  and  if  the  beneficiary  recovers,  the 
trustee  can  not;  "so  that  the  defendant  is  fully  protected." 

It  is  next  contended  by  the  appellant  that  the  highway 
was  not  the  property  of  the  township  or  of  the  trustee;  that 
while  the  statute  gives  the  control  of  it  and  the  duty  of  re- 
pairing it  to  the  township  or  townships  through  which  it 
passes,  there  is  no  such  ownership  in  a  highway  as  will 
authorize  a  civil  action  for  its  injury.  Counsel  call  atten- 
tion to  statutes  providing  for  criminal  prosecutions  for  in- 
juries to  highways,  and  insist  tliat  if  any  civil  remedy  had 
been  intended,  it  would  have  been  provided  by  statute.  This 
is  by  no  means  a  logical  inference,  for  a  statutory  provision 
is  necessarv  for  the  creation  of  a  criminal  liabilitv,  but  if  a 
sufficient  civil  remedy  exists  at  common  law,  no  statute  is 
needed. 

The  township  is  under  a  continuing  obligation  to  keep 
the  highway  in  repair.  Where  a  road  runs  north  and  south 
on  a  to'WTiship  line,  the  north  half  is  assigned  for  construc- 
tion and  repairs  to  the  township  on  the  west  side  of  the  line, 
and  the  south  half  is  assigned  for  construction  and  repairs 
to  the  township  on  the  east  side,  to  be  under  the  control  of, 
and  kept  in  order  by,  the  township  trustees  of  the  townships 
to  which  it  is  assigned.  §6848  Burns  1894,  §5090h  Hor- 
ner 1897.  However  an  injury  to  a  highway  be  occasioned, 
it  devolves  upon  the  trustee  to  cause  needed  repairs ;  it  is 
to  be  "kept  in  order"  by  him.  Certainly,  the  township 
has  such  an  interest  in  the  keeping  of  the  road  in  repair 
that,  whether  or  not  it  can  properly  be  said  to  have  a  prop- 
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erty  right  in  the  highway,  it  is  the  legal  protector  of  the 
public  easement,  and  it  suffers  a  pecuniary  loss  through  the 
wrongful  injury  of  the  road  which  necessitates  an  expendi- 
ture of  money  for  repairs,  and  damages  so  sustained  by  the 
township  it  may  recover  from  the  wrongdoer.  See  Elliott's 
Roads  and  Streets,  §§442,  720;  Town  of  CenierviUe  v. 
WoodSy  57  Ind.  192.  The  right  of  action  has  accrued  when 
the  injury  has  been  consummated;  the  amount  of  damages 
may  be  estimated,  being  the  amount  which  has  been  or  will 
be  expended  necessarily  in  making  the  repairs.  Town  of 
Troy  V.  Cheshire  R.  Co.,  23  N.  H.  83,  55  Am.  Dec.  177. 
See,  also,  St.  Louis y  etc,  R.  Co.  v.  Town  of  Summit ^  3  HI. 
App.  155. 

Counsel  urge  the  objections  above  noticed  under  both  of 
the  grounds  assigned  in  the  demurrer.  The  statutory 
ground  of  demurrer,  "that  the  plaintiff  has  not  legal  ca- 
pacity to  sue,"  has  reference  to  some  legal  disability  of  the 
plaintiff,  as  infancy  or  idiocy,  and  not  to  the  failure  of  the 
complaint  to  show  a  cause  of  action  in  the  plaintiff,  which  is 
presented  by  the  assignment  of  the  cause,  "that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action."  Pence  v.  Aughe,  101  Ind.  317;  Campbell  v. 
Campbell,  121  Ind.  178. 

It  is  further  objected  that  it  is  not  charged  that  the  fire 
escaped  or  spread  from  the  right  of  way  to  the  adjoining 
lands  by  means  or  through  the  medium  of  the  combustible 
matter  upon  the  right  of  way.  The  complaint  shows  that 
the  appellant  negligently  permitted  dry  grass,  etc.,  to  accn- 
mulate  and  remain  on  the  right  of  way;  that  the  peaty  soil 
of  tlie  right  of  way  and  the  adjoining  lands  and  the  highway 
were  dry  and  combustible  through  drought,  that  the  appel- 
lant by  means  of  fire  from  its  passing  engine  set  fire  to  and 
ignited  the  combustibles  on  the  right  of  way,  and  that  the 
fire  thus  set  out,  through  appellant's  negligence,  spread 
nnd  communicated  to  the  peaty  surface  soil,  and  through 
the  appellant's  negligence  escaped  from  the  right  of  vvay  to- 
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the  peaty  lands  adjoining,  and  through  the  appellant's  negli- 
gence escaped  to  and  communicated  with  and  ignited  the 
roadway,  etc. 

We  think  the  complaint  suflBciently  shows  that  the  injury 
to  the  roadway,  bridge,  and  culverts  was  the  result  of  the 
appellant's  negligence  as  its  proximate  cause.  The  fire  is 
riot  charged  to  have  been  set  directly  to  the  roadway,  bridge,, 
and  culverts,  but  to  have  been  set  upon  the  right  of  way  in 
combustible  matter  negligently  permitted  to  be  there,  and 
to  have  escaped  from  the  right  of  way  through  the  appel- 
lant's negligence.  The  appellant  would  be  liable  whether 
the  fire,  which  it  negligently  permitted  to  escape  from  its 
right    of   way,    passed   from   the    right    of   way   wholly 

• 

through  the  medium  of  the  combustible  matter  upon 
the  right  of  "vvay,  or  through  the  medium  of  the 
burning  peaty  surface  soil  ignited  from. the  combusti- 
ble matter  so  set  on  fire  upon  the  right  of  way^ 
or  through  both  these  causes  acting  together.  The  dry 
peaty  surface  soil  was  continuous  from  the  place  where  the 
burning  rubbish  lay  to  the  roadway,  bridge,  and  culverts, 
and  the  setting  fire  to  the  peat  constituting  the  surface  of 
the  right  of  way  was  the  cause  of  the  burning  of  the  road- 
way, bridge,  and  culverts  as  a  proximate  effect.  If  the 
peaty  surface  of  the  right  of  way  was  set  on  fire  by  the  ap- 
pellant, it  was  bound  not  to  permit  it  to  spread  beyond  the 
right  of  way  to  the  roadway,  through  its  negligence, 
whether  at  the  place  where  it  passed  from  the  right  of  way 
the  fire  was  burning  in  rubbish  or  in  peaty  soil;  and  if  the 
appellant  set  fire  to  the  dry  grass  and  other  combustibles 
which  it  had  negligently  suffered  to  be  and  remain  on  its 
right  of  way,  and  the  appellant  negligently  permitted  such 
fire  to  escape  to  the  adjoining  land,  and  the  road,  and  to 
destroy  the  roadway  and  bridge  and  culverts,  the  appellant 
would  be  liable,  whether  the  fire  was  negligently  started  or 
not,  if  no  contributory  negligence  chargeable  to  the  plaintiff 
existed.    Indianay  etCj  R.  Co.  v.  Overman,  110  Ind.  538; 


512        APPELLATE  COURT  OF  INDIANA, 

Pittsburgh,  etc.,  B.  Co.  v.  Iddings. 

Louisville^  etc.y  It.  Co,  v.  Hart,  119  Ind.  273,  4.  L.  K.  A. 
549;  Chicago^  etc.,  E.  Co.  v.  Burger,  124  Ind.  275;  Indiana^ 
etc.,  E.  Co.  V.  McBroom,  91  Ind.  Ill;  Pittsburgh,  etc,,E. 
Co.  V.  Jones,  86  Ind.  496,  44  Am.  Eep.  334;  Indiana,  eh.j 
li.  Co.  V.  Adumson,  90  Ind.  60;  Louisville,  etc.,  E.  Co.  v. 
Ehlert,  87  Ind.  339;  Louisville,  etc.,  E.  Co.  v.  Nitsche,  126 
Ind.  229,  232,  9  L.  R.  A.  750,  22  Am.  St.  582;  Louisv^, 
etc.,  E.  Co.  V.  Palmer,  13  Ind.  App.  161;  Louisville,  ek.j 
7?.  Co.  V.  Edberts,  13  Ind.  App.  692;  Chicago,  etc.,  E.  Co, 
V.  Daily,  18  Ind.  App.  308. 

The  appellant's  motion  for  a  new  trial  was  overruled. 
The  only  matter  connected  with  the  question  as  to  the  suffi- 
ciency of  the  evidence,  not  covered  by  what  has  been  said 
in  passing  upon  the  complaint,*  which  needs  particular  no- 
tice is  the  claim  of  the  appellant  that  there  was  not  sufficient 
proof  of  the  absence  of  contributory  negligence.  It  is  said 
by  counsel  for  the  appellant  that  the  only  evidence  on  tKis 
subject  was  that  the  township  trustee  was  without  fault,  and 
that  there  was  no  evidence  that  the  road  supervisor  of  the 
district  was  without  fault ;  and  it  is  claimed  that  if  the  super- 
visor could  have  prevented  the  injury  complained  of,  it  was 
his  duty  to  do  so.  There  was  evidence  from  which  the  jury 
might  have  found  that  the  supervisor  resided  a  mile  and 
one-fourth,  or  a  mile  and  one-half,  from  the  place  of  the 
fire,  and  was  not  in  the  vicinitv  of  the  fire  when  it  was  set 
or  before  the  peaty  soil  began  to  burn;  and  it  was  agreed  by 
the  parties  upon  the  trial  that  after  the  fire  got  into  the  peat 
it  could  not  be  put  out. 

The  rule  applicable,  as  between  a  railroad  company  and 
an  individual  proprietor,  whereby  the  latter  ie  bound  to 
exercise  reasonable  and  ordinary  care  and  diligence  to  pre- 
vent the  destruction  of  his  property  by  fire  negligently  pe^ 
mitted  by  the  former  to  escape  from  its  right  of  way,  by 
taking  precautionary  or  preventive  measures,  can  not  be  ap- 
plied as  between  the  railroad  company  and  a  township.  To 
hold  otlierwise  would,  in  effect,  be  to  attribute  contributory 
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negligence  to  the  State,  because  of  the  non-action  of  its 
officials  charged  with  supervisory  duties  in  the  construction 
and  repair  of  roads  for  the  use  of  the  general  public.  The 
ownership  of  the  highway  as  such,  the  public  easement,  is 
in  the  State,  and  the  township  is  a  governmental  corporation 
of  very  limited  powers,  through  which  the  State  operates 
for  the.  construction  and  repair  of  the  highway.  The  town- 
ship trustee  and  the  road  supervisor  are  public  officers. 
They  have  no  private  right  or  interest  in  the  highway.  The 
duties  enjoined  upon  them  by  law  with  reference  to  the 
highway  are  duties  which  they  owe  to  the  public  as  its  offi- 
cers. Their  duties  are  supervisory  in  their  nature.  They 
are  not  bound  as  officers  to  perform  manual  labor  in  the 
maintenance  of  the  highways.  The  township  can  not  be 
regarded  as  bound,  as  between  it  and  the  creators  of  nui- 
sances, to  be  on  guard  through  its  officers,  few  in  number, 
with  limited  statutory  duty  and  authority,  for  the  purpose 
of  protecting  all  tiie  public  roads  of  the  township  against 
wTongdoers,  who  through  the  negligent  use  of  their  ovm 
property  injure  the  public  highway.  The  township  is  a 
jx)litical  subdivision  of  the  territory  of  the  State,  It  is 
organized  by  the  State  as  a  body  politic  and  corporate  com- 
posed of  its  inhabitants  for  the  convenient  exercise  of  por- 
tions of  the  sovereign  power.  It  is  a  mere  agency  of  gov- 
ernment, with  limited  powers  and  duties.  The  organization 
is  involuntary,  and  the  duties  and  liabilities  of  the  corpora- 
tion are  statutory.  The  officers  of  the  corporation  are 
special  public  agents.  The  quasi  municipal  corporation 
would  not  be  responsible  for  the  failure  of  its  private  citi- 
zens to  put  out  the  fire  negligently  caused  by  the  railroad 
company.  If  responsible  at  all,  it  would  be  for  the  failure 
of  its  officers  representing  it  as  agents;  but  the  doctrine  of 
respondeat  superior^  applicable  to  the  relation  of  principal 
and  agent,  does  not  prevail  against  the  sovereign  in  the 
necessary  employment  of  public  agents  for  public  purposes. 
Clodfelter  v.  State^  86  N.  C.  51,  41  Am.  Eep.  440. 
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Where  subdivisions  of  the  State  are  thus  organized  uv 
general  law  for  public  purposes  alone,  no  action  lies  against 
them  for  an  injury  suffered  by  a  person  through  negligence 
of  the  officers  of  the  quasi  municipal  corporation,  unless 
given  expressly  by  statute.  Such  subdivisions  as  counties, 
townships,  and  school  corporations  are  instrumentalities  of 
government  and  exercise  authority  given  by  the  State,  and 
are  no  more  liable  for  the  acts  or  omissions  of  their  officers 
than  the  State.  Freel  v.  School  Cityy  142  Ind.  27,  37  L  R 
A.  301. 

In  Union  Civil  Tp.  v.  Berrymany  3  Ind.  App.  344,  340, 
it  was  said:  "We  cannot  agree  that  the  officers  to  whwn  is 
committed  the  governmental  function  of  improving  the 
highways  and  providing  the  means  therefor  act  therein  as 
the  servants  of  the  township  discharging  a  ministerial  duty 
imposed  on  it  by  law,  in  such  a  sense  that  for  their  acts 
or  negligence  in  that  behalf  the  maxim  respondeat  superior 
may  be  invoked  against  the  township."  See,  also.  Park  r. 
Board,  etc.,  3  Ind.  App.  536,  540.  The  township  officer 
acts  as  such,  or  abstains  from  official  action,  or  fails  to  per- 
form his  official  duty,  upon  his  own  responsibility  as  an 
officer. 

In  a  case  where  a  plaintiff  is  precluded  from  recovery  V 
reason  of  contributory  negligence,  the  care  to  which  the 
plaintiff  is  bound  is  reasonable  and  ordinary  care  under  the 
circumstances  of  the  case.  To  apply  such  a  rule  to  a  town- 
ship as  to  a  private  owner  would  impose  upon  it  an  obliga- 
tion which  it  has  no  efficient  means  of  discharging,  and 
would  make  it,  in  effect,  a  participant  in  the  wrongful  de- 
struction of  the  highway,  and  place  it  under  obligation  to 
restore  it  at  its  o'wn  expense  because  of  the  non-action  of  its 
officers.  Such  officers  are  not  under  the  control  of  the  town- 
ship, but  are  independent  of  it,  and  it  is  not  chargeable  with 
their  negligence.  Therefore,  if  the  township  suffers  by  the 
combined  negligence  of  such  public  officer  and  a  third  per- 
son, the  negligence  of  the  officer  can  not  be  imputed  to  the 
township. 
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If  it  can  be  said  that  in  failing  to  prevent  the  burning, 
through  the  negligence  of  the  railroad  company,  the  officers 
of  the  township  violated  any  duty,  it  would  be  the  neglect 
of  a  public  duty,  and  the  most  that  could  be  said  would  be 
that  the  injury  was  caused  by  the  negligence  of  the  railroad 
company  and  the  failure  of  public  officers  to  perform  their 
duty  as  such  to  the  public. 

Counsel  for  the  appellant  by  their  discussion  of  the  in- 
structions given  and  those  refused  suggest  the  question 
wliether  in  such  an  action  the  negligence  of  the  defendant 
in  suffering  the  escape  of  fire  from  its  right  of  way  may,  as 
a  matter  of  evidence,  be  established  by  proof  of  the  setting 
fire,  by  means  of  sparks  and  coals  of  fire  dropped  or  cast 
by  its  locomotive  to  dry  and  combustible  grass  and  other 
rubbish,  negligently  suffered  to  be  and  accumulate  and  re- 
main upon  its  right  of  way,  under  such  conditions  that  by 
the  natural  cour.^e  and  progress  of  the  fire,  without  human 
interv'ention  or  extraordinarv  occurrence,  tlie  fire  so  set 
.spreads  of  itself  to  and  beyond  the  border  of  the  right  of 
way  and  to  the  property  of  the  plaintiff,  himself  free  from 
fault,  without  any  proof  of  negligence  of  the  defendant  in 
failing  to  prevent  the  escape  of  the  fire  from  the  right  of 
way  by  way  of  acts  or  omissions  referable  to  the  time  of  the 
passage  of  the  fire  from  the  right  of  way,  or  proof  of  negli- 
gent acts  or  omissions  of  the  defendant  other  than  its  negli- 
gence in  suffering  the  combustible  matter  to  remain  on  the 
right  of  way  under  such  conditions. 

We  are  of  the  opinion  that  as  a  matter  of  evidence  the 
defendant's  actionable  negligence  may  be  so  shown.  If  the 
combustible  material  on  the  track  be  set  on  fire  bv  the  rail- 
road  company,  imder  such  circumstances  that  in  th6  natural 
course  of  things  it  might  be  expected  to  pass  and  does  pass 
beyond  the  right  of  way,  the  passing  from  the  right  of  way 
is  referable  to  the  negligent  suffering  of  such  material  to 
be  so  situated  that  in  the  operation  of  its  trains,  whether 
negligently  or  otherwise,  it  is  caused  to  take  fire  and  bum 
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and  8pread  abroad  in  its  natural  way.  In  such  case  tlie  negli- 
gence in  suffering  the  combustible  matter  to  be  and  remain 
on  the  right  of  way,  while  the  railroad  is  being  operated,  is 
the  proximate  cause  of  the  injury.  Pittsburghy  etc.y  R.  Co. 
V.  Indiana  Horseshoe  Co.,  154  Ind.  322;  Indiana,  etc.,  B. 
Co.  V.  Overman,  110  Ind.  538;  Louisville,  etc.,  R.  Co.  v. 
Hart,  119  Ind.  273,  4  L.  K.  A.  549;  Terre  Haute,  etc.,  R. 
Co.  V.  Walsh,  11  Ind.  App.  13;  Chicago,  et^.,  R.  Co.  v. 
Bailey,  19  Ind.  App.  163;  Cleveland,  etc.,  R.  Co.  v.  Hadky, 
12  Ind.  App.  516. 

We  find  no  sufficient  reason  for  further  discussion. 

Judgment  affirmed. 


Atlanta  Natural  Gas,  Oil  and  Mining  Com- 
pany V.  BOYER. 

[No.  8,609.    Filed  March  18,  1902.] 

Negugenoe. — ContribiUoty  Negligence. — Pleading. — ^A  complaint  in 
an  action  against  a  natnral  gas  comx)an7  for  personal  injuries 
caused  by  the  escape  of  gas  from  defendant's  pipes  is  not  bad  for 
failure  to  allege  freedom  from  contributory  fault  on  the  part  of 
plaintiff,  where  it  does  not  api)ear  by  specific  averments  of  the 
complaint  tliat  plaintiff  was  guilty  of  negligence. 

From  Tipton  Circuit  Court ;  W.  W.  Mount,  Judge. 

Action  by  Clara  Boyer  against  The  Atlanta  Natural 
Gas,  Oil  and  Mining  Company  for  personal  injuries. 
Prom  a  judgment  for  plaintifl*,  defendant  appeals.  Af- 
firmed. 

J.  C.  Blacklidge,  C.  C.  Shirley,  C.  Wolf,  B.  B.  Beau- 
champ  and  R.  H.  Proctor,  for  appellant. 

J.  R.  Coleman,  D.  Waugh,  G.  H.  Gifford  and  G.  Gifforl 
for  appellee. 

Henley,  J. — This  was  an  action  for  damages  arising  from 
personal  injuries  received  by  appellee,  caused  by  the  alleged 
negligence  of  appellant.  Appellee's  complaint  was  in  three 
paragraphs.  In  each  of  the  first  and  second  paragraphs  (rf 
the  complaint  it  is  clearly  alleged  that  appellant  negligendj 
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failed  to  maintain  its  pipeline  and  negligently  permitted  it 
to  become  out  of  repair  so  that  gas  escaped  therefrom  and 
entered  through  a  tile  ditch  into  the  cellar  of  the  house 
where  appellee  lived,  and  appellee,  upon  entering  the  cellar, 
where  a  lighted  lamp  had  been  placed,  was  injured  by  the 
explosion  which  occurred  just  as  appellee  opened  the  door 
and  entered  the  cellar.  , 

In  neither  of  these  paragraphs  is  it  averred  that  appellee 
was  free  from  contributory  fault.  In  the  third  paragraph 
of  the  complaint  appellant's  negligence  and  appellee's  free- 
dom from  contributory  fault  are  both  expressly  averred. 
It  is  not  necessarv  in  an  action  of  this  character  to  aver  and 
prove,  as  part  of  the  cause  of  action,  freedom  from  contribu- 
tory fault.  Our  legislature  by  an  act  entitled  "An  act  con- 
cerning the  pleadings  and  proof  in  actions  for  damages", 
etc.  (Acts  1899,  pp.  68,  59,)  made  contributory  negligence 
a  defense  to  an  action  of  this  character,  and  it  does  not  ap- 
pear by  the  specific  allegations  of  either  paragraph  of  this 
complaint  that  appellant  knew,  or  in  the  exercise  of  reason- 
able care  might  have  known,  of  the  existence  of  gas  in  the 
cellar  at  the  time  she  entered  it;  in  other  words  the  com- 
plaint does  not  show  by  its  averments  that  appellee  was 
guilty  of  negligence  in  entering  the  cellar  or  in  any  manner 
contributed  to  her  injury. 

Counsel  for  appellant  contend  that  the  act  under  consid- 
eration (Acts  1899,  pp.  58,  59)  is  unconstitutional.  This 
question  has  been  settled  by  the  supreme  court  of  this  State 
in  a  recent  decision.  Southern  Indiana  R.  Co.  v.  Peyton^ 
157  Ind.  690.  The  question  therefore  is  not  an  open  one, 
and  for  that  reason  the  case  is  not  transferred  to  the  Su- 
preme Court  for  the  purpose  of  passing  upon  the  constitu- 
tionality of  this  law.  Van  Camp,  etc.,  Co,  v.  O^Brien,  antCy 
152. 

The  record  presents  no  error  for  which  the  judgment 
should  be  reversed. 

Judgment  affirmed. 
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Union  Central  Life  Insurance  Company  t. 

Evans  et  al. 

[No.  8,522.    Filed  March  18,  1902.  ] 

Appeal  ani>  BBRon.^Emdence.^BUl  of  Exceptumi.^X  bill  of  exoep- 
t^ons  containing  the  longhand  mannsoript  of  the  evidenoe  cannot 
pro];)erly  be  treated  as  part  of  the  record  on  appeal  where  it  is  not 
shown  that  it  was  filed,    pp,  618,  519. 

Same. — Ouemding  Motion  for  MdgmerU  on  Answen  to  Interrogatorief.^ 
A  cause  will  not  be  reyersed  because  of  the  action  of  the  court  in 
oyerruling  plaintiff's  motion  for  judgment  on  answers  to  inter- 
rogatories in  an  action  on  a  promissory  not«  which  originat€d 
before  a  justice  of  the  peace,  without  plea,  where  the  findings  of 
the  jury  in  answer  to  interrogatories  did  not  exclude  every  defense 
admissible  in  evidence,    p,  619. 

From  Delaware  Circuit  Court;  A.  0.  Marshy  Special 
Judge. 

Action  by  the  Union  Central  Life  Insurance  Company 
against  Albert  W.  Evans  and  others  on  a  promissofv 
note.  From  a  judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

D.  P.  Smith,  for  appellant. 

(r.  H.  Koons  and  W,  P.  Koonsy  for  appellees. 

Black,  J. — This  was  an  action  brought  by  the  appellant 
against  the  appellees  upon  a  promissory  note  made  bj  the 
latter,  payable  to  the  former,  for  $100.  In  the  court  below, 
there  was  a  trial  by  jury,  and  a  general  verdict  in  favor  of 
the  appellees  was  returned,  with  special  findings  in  answer 
to  interrogatories. 

Tlie  appellant's  motion  for  judgment  in  its  favor  "upon 
the  interrogatories  herein,  notwithstanding  the  general  ver- 
dict'', was  overruled.  The  appellant's  motion  for  a  jiew 
trial  also  was  overniled,  and  this  ruling  is  assigned  as  error. 
The  consideration  of  the  matters  which  counsel  have  sought 
to  present  under  this  ai^signment  would  require  an  examina- 
tion of  the  bill  of  oTtceptions  containing  the  official  re- 
porter's longhand  transcript  of  the  evidence  and  rulings  of 
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the  court  upon  the  trial.  The  suggestion  of  counsel  for 
the  appellees,  that  it  is  not  in  any  manner  shown  that  this 
l^ill  of  exceptions  was  filed,  appears  to  be  correct,  and  there- 
fore, as  urged  on  behalf  of  the  appellees,  we  must  hold  that 
the  bill  can  not  properly  be  treated  ae  part  of  the  record  on 
appeal. 

The  only  other  alleged  error  is  assigned  as  follows:  "The 
<x)urt  below  erred  in  overruling  appellant's  motion  for  judg- 
ment in  its  favor  on  the  answers  returned  by  the  jury  to 
special  interrogatories."  The  statute  provides  that,  when 
requested  by  either  party,  the  court  shall  instruct  the  jury, 
Avhen  they  render  a  general  verdict,  to  find  specially  upon, 
particular  questions  of  fact  to  be  stated  to  them  in  writing 
in  the  form  of  Interrogatories  on  any  or  all  the  issues  in  the 
cause ;  and  'that  when  the  special  finding  of  facts  is  inconsist- 
ent with  the  general  verdict,  the  former  shall  control  the 
latter,  and  the  court  shall  give  judgment  accordingly. 
§§555,  556  Bums  1901. 

It  was  the  purpose  of  counsel,  manifestly,  in  moving  for 
judgment  and  in  assigning  error  upon  the  overruling  of  the 
motion,  to  proceed  under  these  statutory  provisions;  but  we 
can  not  approve  the  loose  and  inaccurate  manner  in  which 
it  has  been  sought  to  present  the  supposed  inconsistency  be- 
tween the  jury's  special  finding  of  facts  and  their  general 
verdict. 

The  action  originated  before  a  justice  of  the  peace. 
There  was  no  plea  in  abatement  or  denial  of  the  execution 
of  the  note;  and  all  other  matter  of  defense,  except  the 
statute  of  limitations  and  set-off,  might  be  given  in  evidence 
without  plea.  §1528  Bums  1901,  §1460  Homer  1901. 
The  special  findings  of  the  jury  in  answer  to  interrogatories, 
did  not  exclude  every  defense  admissible  in  evidence  with- 
out plea.  It  was  not  shown  by  the  special  findings  that  the 
execution  of  the  note  was  not  procured  by  fraud  on  the  part 
of  the  payee;  yet  such  a  defense  might  have  been  proved 
without  plea. 

Judgment  affirmed. 
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The  Salem-Bedford  Stone  Company  et  al-  ». 

Hobbs,  Administrator. 

[No.  4,001.    Filed  March  18,  1902.] 

Appeal. — Effect  on  Judgment. — Action  in  Attachment  and  Garnishment, 
— Since  the  only  effect  of  an  appeal  from  a  judgment  is  to  stay 
execution  thereon,  an  action  on  the  judgment  in  attachment  and 
garnishment  may  be  maintained  pending  an  appeal  therefrom  to 
the  Appellate  Ck>urt. 

From  Lawrence  Circuit  Court ;  Newton  Crookcj  Special 
Judge. 

Action  by  Joel  L.  Hobbs,  administrator,  on  a  judgment 
against  the  Salem-Bedford  Stone  Company  and  others 
pending  an  appeal  from  such  judgment  to  the  Appellate 
Court.  From  a  judgment  for  plaintiff,  defendants  appeaL 
Affinntd, 

M.  F.  Dunn  and  IT.  C.  Pearson^  for  appellants. 

J.  E.  Boruffy  J.  R.  East  and  R.  JS.  Easty  for  appellee. 

CoMSTOCK,  C.  J. — The  complaint  alleges  that  Joel  L 
Hobbs,  administrator,  recovered  a  judgment  in  the  Law- 
rence Circuit  Court  against  the  defendant,  the  Salem-Bed- 
ford Stone  Co.,  for  $3,800,  setting  out  a  copy  of  the  judg- 
ment as  an  exhibit,  and  that  it  is  unpaid.  With  the  com- 
plaint appellee  filed  an  afBdavit  and  bond  in  attachment, 
and  an  affidavit  in  garnishment  against  the  defendants* 
Berry,  Matthews  &  Buskirk  Stone  Co.  and  the  Fidelity  *$: 
Casualty  Co.  of  New  York.  The  grounds  of  attachment 
are:  (1)  That  the  defendant,  the  Salem-Bedford  Stone 
Co.  is  a  foreign  corporation ;  (2)  said  company  has  sold,  con- 
veyed, and  otherwise  disposed  of  its  property  subject  to  exe- 
cution with  the  fraudulent  intent  to  hinder  and  defraud  its 
creditors.  The  affidavit  in  garnishment  alleges  that  the 
Perry,  Matthews  &  Buskirk  Stone  Co.  and  the  Fidelity  & 
Casualty  Co.  are  indebted  to  said  Salem-Bedford  Stone  Co. 
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.Vppellants  moved  to  dismiss  the  attachment  proceedings, 
and  to  quash  the  writ;  the  motion  was  overruled.  They 
then  filed  a  plea  in  abatement,  setting  up  the  appeal  from 
the  judgment  sued  on  to  the  Supreme  Court,  and  the  filing 
of  a  proper  and  sufficient  appeal  bond,  and  alleging  that 
said  appeal  is  still  pending.  To  this  plea  a  demurrer  for 
want  of  facts  was  sustained.  The  cause  was  finally  put  at 
issue  by  general  denial  and  special  answers  setting  up  the 
appeal  from  the  judgment  sued  on  and  the  filing  of  an  ap- 
peal bond.  The  case  was  dismissed  as  to  the  Fidelity  and 
"Casualty  Co. 

The  court  made  a  special  finding  of  facts,  stated  conclu- 
sions of  law,  and  rendered  judgment  against  The  Salem- 
Bedford  Stone  Co.  and  the  Perry,  Matthews  &  Buskirk 
Stone  Co.,  and  judgment  in  the  attachment  proceedings  in 
favor  of  appellee.  The  facts  specially  found  show  that  ap- 
pellee, on  the  6th  day  of .  September,  1899,  recovered  a 
judgment  against  the  Salem-Bedford  Stone  Co.  for  $3,- 
812.08,  for  negligently  killing  James  Hobbs,  and  that  it  was 
due  and  unpaid;  that  the  Salem-Bedford  Stone  Co.,  on  the 
21st  day  of  August,  1899,  sold  and  conveyed  to  the  appel- 
lant Perry,  Matthews  &  Buskirk  Stone  Co.  all  its  real  and 
personal  property  in  Lawrence  county ,^Tndiana,  for  the  sum 
of  $35,000,  and  that  $11,666.66  was  paid  therefor  in  cash, 
and  notes  of  equal  amounts,  due  in  six  and  twelve  months 
from  the  date,  were  executed  and  secured  by  a  mortgage  to 
said  Salem-Bedford  Stone  Co.,  and  that  there  is  a  balance 
owing  at  the  time  of  the  trial  from  the  Perry,  Matthews  & 
Buskirk  Stone  Co.  to  its  co-appellant  of  $11,666.66  mtli 
interest,  due  August  21,  1900,  negotiable  and  payable  to 
the  American  Trust  and  Savings  Bank  at  Chicago,  Illinois; 
that  the  appellant.  Perry,  Matthews  &  Buskirk  Stone  Co. 
paid  to  the  Salem-Bedford  Stone  Co.  the  first  note  due  with 
interest  thereon,  amoimting  to  the  sum  of  $12,000.48,  after 
the  bringing  of  this  suit;  the  appellee  filed  with  his  com- 
plaint affidavits  in  attachment  and  garnishment;  that  the 
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sheriff  returned  the  writ  of  attachment  finding  no  propertj' 
in  his  bailiwick  to  attach,  and  that  the  appellant  Salem- 
Bedford  Stone  Co.,  on  the  2l8t  day  of  August,  1899,  dis- 
posed of  all  its  property  subject  to  execution  within  Law- 
rence county,  Indiana,  to  appellant  Perry,  Matthews  &  Bus- 
kirk  Stone  Co. ;  that  at  the  time  of  the  filing  of  this  suit  the 
Salem-Bedford  Stone  Co.  was  not  a  resident  of  the  State  of 
Indiana,  but  was  a  resident  of  the  state  of  Kentucky,  and 
has  so  continued  to  be;  that  the  summons  of  garnishment 
was  issued  for  Perry,  Matthews  &  Buskirk  Stone  Co.  and 
the  Fidelity  &  Casualty  Co.  of  New  York,  requiring  them 
to  answer  as  garnishees,  which  summons  was  served  on  the 
day  of  its  issue  on  the  appellants.  No  claim  is  made  that 
the  special  findings  are  not  sustained  by  the  evidence. 
Counsel  for  appellant  contend  that  the  court  erred  in  sus- 
taining the  demurrer  to  the  plea  in  abatement,  for  the  rea- 
son that  the  statute,  §654  Burns  1901,  provides  that  upon 
the  filing  of  the  appeal  bond,  execution  and  all  other  pro- 
ceedings on  the  judgment  in  the  court  below  shall  be 
stayed;  that  under  the  above  statute,  after  the  filing  of  the 
appeal  bond,  upon  the  showing  made,  the  action  should  have 
abated.  It  has,  however,  been  held  in  this  State  that  "tie 
only  effect  of  an  appeal  to  a  court  of  error,  when  perfected, 
is  to  stay  execution  upon  the  judgment  from  which  it  is 
taken.  In  all  other  respects  the  judgment  until  annulled  or 
reversed  stands  binding  upon  the  parties  as  to  every  ques- 
tion directly  decided."  Nill  v.  Comparet,  16  Ind.  107,  79 
Am.  Dec.  411;  Burton  v.  Reeds,  20  Ind.  87;  Burton  v. 
Burton,  28  Ind.  342;  Randies  v.  Randies,  67  Ind.  434; 
State  ex  rel  v.  Krug,  94  Ind.  366. 

The  questions  raised  by  the  special  answers  have  been 
disposed  of  by  this  court  in  Salem-Bedford  Stone  Co.  v. 
Hobhs,  27  Ind.  App.  604.  They  are  therefore  no  longer  in 
controversy  and  are  not  further  to  be  considered.  Elliott's 
App.  Proc.  §148;  Chicago  Horseshoe  Co.  v.  Lewis,  156  Ind. 
232;  State  ex  rel,  v.  Board,  etc,,  153  Ind.  302;  ManUm  v. 
State,  153  Ind.  80;  Rowe  v.  Bateman,  153  Ind.  633. 


XOVEMBER  TERM,  1901— Vol.  28.  523 

City  of  Yincennes  r.  Thnis. 

Appellee's  decedent  was  killed  in  1892.  This  is  the  fifth 
appeal  of  the  action  g^o^ving  out  of  his  death.  In  the  said 
appeal  in  Salem-Bedford  Stone  Co.  v.  Ilobbsy  27  Ind.  App. 
604,  this  court  in  affirming  the  judgment  upon  which  the 
cause  before  us  was  brought,  directed  the  lower  ^ourt  to 
modify  its  judgment  by  a  reduction  of  an  inconsiderable 
amount,  being  on  account  of  an  error  in  interest.  The 
merits  of  the  original  action  have  thus  been  passed  upon.  It 
is  claimed  with  earnestness  that  some  of  the  questions  dis- 
cussed by  counsel  for  appellant  have  not  been  properly  re- 
served; but  the  special  findings  show  that  the  merits  of  the 
controversy  have  been  fairly  tried,  and  a  correct  conclusion 
reached.  And,  even  if  there  be  some  errors  in  the  rulings 
upon  the  pleadings,  it  seems  proper,  in  the  light  of  the  rec- 
ord, to  disregard  them.  The  amount  of  recovery  is  limited 
to  $8,500  with  6  per  cent,  interest  from  March  9,  1898. 

Judgment  affirmed. 


City  op  Vincennes  v.  Thuis,  Administrator. 

[No.  8,684.    Filed  March  19,  1902.  ] 

Kbgugence.  —  Municipal  Corporations.  —  Evidence.  — In  an  action 
against  a  city  for  the  death  of  plaintiff's  decedent  it  was  alleged 
in  the  complaint  that  decedent  was  traveling  on  a  street,  at  night, 
in  a  buggy,  as  the  gaeet  of  another;  that  there  was  a  high  ridge 
in  the  center  of  the  street,  by  reason  of  a  water  main  having  been 
recently  laid  therein,  and  stumps  and  piles  of  mbbish  had  been 
pennitted  to  remain  in  the  street;  that  the  city  had  erected  a 
water  ping  projecting  three  feet  from  the  ground  in  the  traveled 
way ;  that  the  bnggy  struck  the  hydrant  and  threw  decedent  out 
and  injured  him,  from  which  injuries  he  died.  The  evidence 
showed  that  decedent  and  the  driver  were  intoxicated,  and  were 
driving  at  a  rapid  rate  of  speed  when  they  stmck  the  hydrant ; 
that  the  hydrant  was  properly  located  at  the  line  of  the  street  and 
sidewalk,  and  was  abont  twenty  feet  from  the  ridge  in  the  center 
of  the  street ;  that  the  stnmp  had  been  passed  in  safety  and  tlie 
brush  pile  had  not  been  reached  when  the  accident  occurred. 
Held,  that  the  evidence  was  insufficient  to  support  a  judgment  for 
plaintiff,    pp.  624-^20. 
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Municipal  Corporations. — Failure  to  Light  Streets. — ^It  is  not  neg- 
ligence per  se  for  a  city  to  fail  to  exercise  its  authority,  conferred 
itpon  it  by  law,  to  light  its  streets,    p.  628, 

Prom  Enox  Circuit  Court ;  G.  W.  Shaw,  Judge. 

Action  by  P.  A.  Thuis,  administrator,  against  the  city 
of  Vincennes  for  damages  for  death  of  Theodore  Thuis 
resulting  from  the  alleged  negligence  of  defendant.  From 
a  judgment  for  plaintiff,  defendant  appeals.    Reversed. 

John  Wilhelniy  for  appellant. 

W.  A.  Cullop  and  C.  B.  Kessinger^  for  appellee. 

Wiley,  J. — Appellee's  decedent  was  thrown  out  of  a 
tuggy  by  coming  in  contact  with  a  water  plug  or  hydrant 
while  driving  through  one  of  the  public  streets  of  appellant 
city,  was  injured  tliereby,  and  from  which  injuries  he  died. 
This  action  was  to  recover  damages  for  thus  causing  his 
death.  The  complaint  was  in  a  single  paragraph,  to  which 
a  demurrer  was  addressed  and  overruled.  Answer  in  de- 
nial, trial  by  jury  resulting  in  a  verdict  for  appellee  in  tlie 
sum  of  $2,500.  Appellant's  motion  for  a  new  trial  was 
overruled  and  judgment  rendered  on  the  verdict. 

Appellant  relies  for  a  reversal  upon  the  overruling  of 
its  demurrer  to  the  complaint  and  its  motion  for  a  new  trial. 
The  complaint  avers  that  the  decedent  was  traveling  on  St, 
Clair  street  in  appellant  city,  at  night,  in  a  buggy  with  one 
Dr.  Beard,  whose  guest  he  was;  that  said  street  was  badly 
out  of  repair,  on  account  of  the  negligence  and  carelessness 
of  appellant;  that  it  had  a  high,  soft  ridge  in  the  center,  by 
reason  of  the  water  main  for  said  city  having  been  recently 
laid  therein,  which  ridge  caused  persons  traveling  on  said 
street,  in  conveyances,  to  drive  to  the  sides  of  the  same; 
the  appellant  had  also  permitted  high  and  large  stumps, 
and  large  piles  of  rubbish  to  be  and  remain  in  the  street 
where  the  accident  to  decedent  occurred;  also  the  appellant 
had  permitted  water  plugs  to  be  erected  along  and  in  the 
street  which  projected  three  feet  above  the  groimd  and  in 
the  traveled  way  and  where  decedent  was  injured;  that 


XOVEMBER  TERM,  1901— Vol.  28.  525 

'  r       ■  ■  -■— IM       11 ■— ^ ^ ■ ^^ , . ^-  -  ■—  M       M       ^ 

City  of  Vincennes  v.  Thuis. 

while  said  Beard  was  traveling  along  said  street,  in  a  pru- 
dent and  careful  manner,  at  a  point  near  where  one  of  said 
water  plugs  was  located,  and  near  where  said  brush  pile  and 
rubbish,  said  ridge,  and  said  stump  were  allowed  to  be  and 
remain,  in  the  darkness  of  the  night,  when  he  was  unable 
to  see  such  objects  on  account  of  the  darkness,  the  buggy  in 
which  said  Beard  and  decedent  were  riding  was  run  vio- 
lently against  said  plug,  throwing  decedent  out  and  injuring 
him,  from  which  injury  he  died;  that  said  street  was  not 
lighted,  and  that  said  injuries  were  inflicted  on  account  of 
said  obstructions  in  said  street,  and  by  not  properly  fencing 
'oS  said  water  plug  to  prevent  vehicles  f rom»  running  against 
the  same  at  night,  and  in  failing  to  have  said  street  prop- 
erly lighted  so  that  travelers  could  see  how  to  pass  along  the 
same,  and  in  not  having  a  danger  signal  maintained  at  said 
plug  so  as  to  prevent  persons  using  the  street  from  colliding 
therewith.  It  is  also  charged  that  appellant  knew  of  the 
dangerous  condition  of  said  street,  and  that  appellee  and 
his  decedent  had  no  knowledge  thereof;  that  said  convey- 
ance was  carefully  and  prudently  driven ;  and  that  the  dece-. 
dent's  injuries  occurred  without  any  fault  or  negligence  on 
the  part  of  appellee  or  his  decedent.  The  complaint  shows 
that  the  decedent  left  surviving  him  as  his  only  heirs  his 
widow  and  children. 

A  vigorous  assault  is  made  against  the  sufficiency  of  the 
complaint,  but,  under  the  facts  disclosed  by  the  record,  we 
are  of  the  opinion  that  appellee  can  not  recover,  and  hence 
we  do  not  need  to  determine  the  sufficiencsr  of  the  com- 
plaint.  While  several  reasons  are  assigned  for  a  new  trial, 
they  are  all  waived  except  the  sufficiency  of  the  evidence 
t«  support  the  verdict,  and  the  giving  of  certain  instruc- 
tions. 

A  brief  statement  of  the  material  facts,  as  disclosed  by 
the  evidence,  is  important.  St.  Clair  street,  upon  which  the 
decedent  was  traveling  when  injured,  runs  in  a  southeast- 
erly direction  parallel  with  the  Wabash  river.     It  had 
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been  established  as  a  street  for  eight  years,  but  was  never 
graded  or  otherwise  improved.  No  sidewalks  had  been  con- 
structed, and  there  were  no  gutters  or  curbing  to  indicate 
the  line  of  roadwav  for  vehicles  and  sidewalks  for  foot- 
men.  The  street  had  never  been  lighted  by  the  city,  but 
had  been  used  for  travel  to  some  extent.  In  the  autumn 
of  1898,  the  water  company  by  authority  of  the  city  had 
laid  a  water  main  about  in  the  center  of  the  street,  and  at 
the  point  where  it  intersects  Short  street,  a  water  plug  or 
hvdrant  had  been  located.  This  hvdrant  was  of  the  usual 
size,  shape,  etc.,  .and  was  located  at  the  dividing  line  between 
the  sidewalk  and  roadwav,  when  the  street  would  have  been 
improved.  This  particular  hydrant  Avas  located  at  a  proper 
place,  corresponding  to  the  location  of  all  other  hydrants  in 
the  city.  When  the  hydrant  was  located  and  placed  in  posi- 
tion, two  posts  were  set  into  the  ground  to  protect  it  from 
being  nm  against  by  passing  vehicles.  Prior  to  its  location, 
the  public  had  been  using  the  street  as  a  drive  way  at  or  near 
where  it  was  placed.  In  this  street  were  some  stumps  and 
a  brush  pile.  There  was  one  stump  about  twenty-five  feet 
from  the  hydrant,  and  the  brtish  pile  about  twenty  feet,  but 
in  another  direction.  There  was  a  small  ridge  where  the 
water  main  had  been  laid,  from  four  to  six  inches  high.  On 
the  day  of  the  evening  appellee  was  injured,  he  had  been 
working  at  a  road  house,  or  saloon,  near  the  Wabash  river, 
and  about  half  a  mile  from  where  the  accident  occurred. 
In  the  afternoon,  before  six  o'clock,  one  Dr.  Beard,  went 
to  this  road  house,  where  he  remained  until  dark,  and  where 
lie  drank  intoxicating  liquors.  Just  about  dark  he  was 
about  to  leave  the  road  house,  and  asked  the  decedent  to 
ride  with  him  into  town.  They  got  into  the  buggy  and 
drove  at  a  rapid  gait.  They  drove  the  river  road,  where  it 
was  smooth  and  good,  and  turned  into  St.  Clair  street 
When  thev  reached  St.  Clair  strefet  it  was  so  dark  thev 
could  not  divStinguish  inanimate  objects  in  the  street  They 
could  not  see  the  stumps,  the  brush  pile,  or  hydrant.    The 


NOVEMBER  TERM,  1901— Vol.  28.  527 

City  of  Vincemies  r.  Thnis. 

evidence  tends  strongly  to  show  that  they  were  both  intoxi- 
cated. Dr.  Beard  knew  that  there  were  stumps,  a  brush 
pile,  and  other  obstructions  in  the  street,  but  testified  that 
he  did  not  know  of  the  hydrant  being  there.  No  witness 
states  with  any  degree  of  accuracy  the  rate  of  speed  they 
were  driving,  but  several  witnesses  stated  that  they  were 
going  very  fast,  and  Dr.  Beard  himself  states  he  was  driving 
fast  when  the  buggy  struck  the  hydrant,  although  he  had 
somewhat  checked  the  speed  of  his  horse  when  he  turned 
into  St.  Clair  street.  The  evidence  shows  that  the  dece- 
dent had  lived  in  Vincennes  many  years,  but  the  record  is 
silent  as  to  what  knowledge,  if  any,  he  had  of  the  condition 
of  the  street,  or  what,  if  any  thing,  he  did  to  protect  him- 
self from  the  rapid  and  reckless  driving  of  his  companion, 
of  which  he  could  not  have  been  ignorant.  The  stump 
that  was  about  twenty-five  feet  from  the  hydrant  had  been 
passed  in  safety  before  the  accident,  and  the  brush  pile  had 
not  been  reached.    The  hvdrant  was  about  twentv  feet  from 

I  m 

the  little  ridp:e  in  the  center  of  the  street.  The  hvdrant 
with  which  the  buggy  collided  was  about  a  half  a  mile 
from  the  road  house  where  they  started.  When  driving 
in  the  manner  indicated,  and  when  it  was  so  dark  that  per- 
sons in  a  buggy  could  not  see  the  stump,  brush  pile,  or  hy- 
drant, the  buggy  collided  with  the  hydrant,  and  threw  the 
occupants  violently  to  the  ground.  The  decedent  was  ren- 
dered unconscious,  and  never  regained  consciousness.  As 
some  indication  of  the  speed  they  were  driving,  it  is  perti- 
nent to  say  that  the  buggy  was  completely  demolished;  that 
no  attempt  was  made  to  repair  it;  the  horse  was  stripped 
of  its  harness,  and  the  latter  so  badlv  broken  that  it  was 
practically  worthless.  The  above  is  a  substantial  statement 
of  the  facts  upon  which  the  decision  must  rest. 

In  view  of  such  facts,  it  may  be  well  to  summarize  the 
acts  of  negligence  pleaded  and  relied  upon,  viz. :  (1)  The 
ridge  of  earth  in  the  street  over  the  water  main;  (2)  allow- 
ing stumps  and  brush  to  be  and  remain  in  the  street; 
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(3)  placing  the  hydrant  in  the  street  and  failing  to  fence  it; 

(4)  failure  to  light  the  street;  and  (5)  failure  to  have  a  light 
or  signal  at  the  hydrant.  It  is  quite  evident,  under  die 
facts,  that  neither  the  ridge  in  the  street,  the  stump,  nor  the 
brush  pile,  in  any  manner  caused  or  contributed  to  the  acci- 
dent The  hydrant  was  in  its  proper  place,  and  the  city  had 
a  right  to  place  it  there.  It  is  not  negligence  per  se  for  a 
city  to  fail  to  exercise  its  authority,  conferred  upon  it  by 
law,  to  light  its  streets.  Elliott,  Roads  and  Streets  (2nd 
ed.),  623;  Randall  v.  Eastern  R.  Co.,  106  Mass.  276,  8  Am 
Rep.  327;  Maconiber  v.  City  of  Taunton,  100  Mass.  255;^ 
City  of  Freeport  v.  Ishell,  83  111.  440,  25  Am.  Rep.  407 
Canavan  v.  City  of  Oil  City,  183  Pa.  St.  611,  38  Atl.  1096 
Oliver  v.  City  of  Denver,  13  Col.  App.  345,  57  Pac.  729 
A  municipal  corporation,  being  public  and  sovereign  in  na- 
ture, is  not  liable  to  be  sued  for  a  failure  to  exercise  such 
powers  entrusted  to  the  judgment  and  discretion  of  its 
proper  authorities,  or  for  errors  committed  in  their  exer- 
cise. Brinkmeyer  v.  City  of  Evansville,  29  Ind.  187.  So 
that  a  failure  to  light  the  street  is  not  a  sufficient  charge  of 
negligence  to  render  the  city  liable.  The  failure  of  the  city 
to  put  a  fence  around  a  water  hydrant,  when  such  hydrant 
is  properly  located,  can  not  render  the  city  liable.  In  the 
present  instance,  and  possibly  in  all,  the  fence  would  be  a 
more  dangerous  obstruction  than  the  hydrant. 

•  Wliile  it  may  be  negligence  on  the  part  of  a  city  to  permit 
obstructions,  such  as  stumps  and  brush  piles,  and  a  ridge  of 
earth  from  four  to  six  inches  high  to  remain  in  one  of  its 
public  streets,  it  would  not,  on  account  thereof,  be  liable  for 
damages  to  a  traveler  which  resulted  from  another  cause,, 
and  to  which  thev  did  not  contribute. 

In  this  case  Dr.  Beard,  who  owned  the  horse  and  buggy, 
and*  who  was  driving  when  the  accident  to  the  de- 
cedent occurred,  does  not  claim  or  state  in  his  evi- 
dence that  either  of  the  obstructions  just  mentioned 
caused    the    buggy    to    run    against    the    hydrant     And 
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it  is  evident,  from  all  the  facts,  that  they  did  not,  for 
the  stump  had  been  passed  safely;  there  was  plenty  of  space 
between  it  and  the  hydrant  for  the  buggy  to  pass;  the  brush 
pile  had  not  been  reached,  and  the  ridge  was  nearly  twenty 
feet  away.  The  cause  of  the  accident  was  the  rapid  gait  at 
which  the  horse  was  being  driven,  and  the  reckless  disre- 
gard of  life  and  safety  manifested  by  the  driver,  and  coming 
in  contact  with  the  hydrant.  He  knew  of  all  the  obstruc- 
tions in  the  street,  except  the  hydrant  which  was  rightfully 
there,  and  knew  that  the  night  was  so  dark  that  such  ol> 
structions  could  not  be  seen;  yet  with  a. knowledge  of  such 
facts  he  drove  through  the  street  at  a  high  and  reckless  rate 
of  speed,  and  must  have  known  that  i:t  ^^^  buggy  should 
come  in  contact  with  a  solid  and  stationary  object,  such  as  a 
stump,  serious  results  might  follow.  The  decedent  alsa 
must  have  known  the  certain  result  of  such  collision,  and 
tacitly,  at  least,  acquiesced  in  the  conduct  of  the  driver.  It 
is  true  that  where  one  accepts  an  invitation  to  ride  with  an- 
other in  his  vehicle,  as  his  guest,  without  any  authority  to 
control  or  direct  the  movements  of  the  driver,  and  without 
any  reason  to  doubt  that  the  driver  is  skilful  and  competent, 
the  negligence  of  the  owner  or  driver  will  not  be  imputed 
to  the  guest  so  as  to  deprive  him  of  the  right  to  compensa- 
tion from  one  whose  neglect  of  duty  has  resulted  in  his  in- 
jury. Lake  Shore,  etc.,  R.  Co.  v.  Boyts,  16  Ind.  App.  640; 
Aurelitis  v.  Lake  Erie,  eic,  R.  Co.,  19  Ind.  App.  584; 
Louisville,  etc.,  R.  Co.  v.  Creek,  130  Ind.  139,  14  L.  R.  A. 
733;  Board,  etc.,  v.  Mutchler,  137  Ind.  140;  Lake  Shore^ 
etc.,  R.  Co.  V.  Mcintosh,  140  Ind.  261. 

But,  notwithstanding  this  rule,  it  is  as  much  the  duty  of 
the  guest  to  use  reasonable  care  and  judgment  to  learn  of 
and  avoid  danger  as  it  is  the  duty  of  the  driver.  Lake 
Shore,  etc.,  R.  Co.  v.  Boyts,  supra.  In  the  latter  case,  this 
court,  by  Robinson,  J.,  said:  "But  even  if  the  negligence 
of  the  driver,  *  *  *  can  not  be  imputed  to  the  appel- 
lee,    *     *     *     the  appellee  must  still  show  that  he  was- 

Vol.  28—34 
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free  from  negligence  contributing  to  his  injury.  And  the 
same  rule  would  not  apply  where  the  guest  was  riding  inside 
a  closed  carriage  without  opportunity  to  discover  danger 
and  inform  the  driver  of  it  that  would  apply  where  the 
guest  was  seated  at  the  driver's  side,  and  had  the  same  op- 
portunity with  the  driver  to  discover  and  avoid'  danger. 
Brickell  v.  New  York,  etc,  R.  Co.,  120  N.  Y.  290,  24  X.  E. 
449,  17  Am.  St.  648.  Although  he  may  be  simply  a  guest, 
if  he  has  the  opportunity  to  do  so,  it  is  no  less  his  duty 
than  it  is  the  duty  of  the  driver  when  approaching  a  railroad 
crossing,  to  look  and  listen  and  to  learn  of  danger  and  avoid 
it  if  practicable." 

While  the  rule  ^there  declared  was  with  reference  to 
tlie  duty  of  a  traveler  approaching  a  railroad  crossing, 
it  is  nevertheless  applicable  here.  The  deoedent  was 
sitting  by  the  side  of  Dr.  Beard,  and  had  equal  oppor- 
tunity with  him  to  discover  and  avoid  danger.  He  had 
equal  knowledge,  also  with  him,  that  it  was  very  dark,  and 
tliat  they  were  driving  at  a  rapid,  dangerous,  and  reckless 
rate  of  speed,  considering  the  darkness  of  the  night  and  that 
the  street  was  unlighted. 

To  travel  upon  an  unimproved  street  where  inanimate 
objects,  if  any,  in  the  street,  could  not  be  seen,  on  account 
of  darkness,  and  at  such  a  reckless  rate  of  speed  as  shown 
by  the  evidence,  is  such  negligence  itself  as  will  preclude  a 
recovery. 

Judgment  reversed,  and  the  court  below  is  directed  to 
sustain  appellant's  motion  for  a  new  trial. 


State,  ex  rel.  Webb,  v.  Stockwell  et  al, 

[No.  8,600.    Filed  March  19,  1902.] 

Guardian  and  Ward. — Action  Against  Ouardian  for  Cofwenion. — 
Pleading. — ^In  an  action  by  a  ward  against  his  former  gpoardian 
and  sureties  for  conversion,  an  answer  that  the  guardian  follj 
and  properlj  aocoimted  for  and  paid  out  all  the  money  received 
by  him  as  such  guardian  is  insufficient,  where  it  was  not  alleged 
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that  the  payment  was  made  to  the  ward,  or  aocoxmted  for  to  the 
proper  court,  the  averment  that  it  was  properly  aooonnted  for 
being  a  mere  conolnsion.    pp.  631-5S3, 

GUABDiAN  AND  Ward. — Settlement  and  Discharge, — Action  on  Qtuxrd- 
ian'sBand, — ^Wliere  upon  the  petition  of  gnardian  the  court  directed 
that  the  guardian  be  given  credit  with  the  balance  in  his  hands  for 
the  board  and  care  of  liis  ward  and  that  he  be  discharged  from 
his  trost,  the  ward  not  being  represented  in  snoh  proceeding  by 
gnardian  ad  litem,  or  otherwise,  such  proceeding  and  order  did  not 
constitute  a  settlement  between  the  guardian  and  ward,  and, 
ux)on  attaining  his  majority,  the  ward  can  maintain  an  action  on 
the  g^uardian*s  bond,  notwithstanding  such  order  of  discharge. 
pp.  533-635. 

Same. — Action  on  Gtiardian's  Bond. — Conversion. — Set-Off. — ^In  an  action 
by  a  ward  on  his  former  guardian's  bond  for  conversion,  charg- 
ing tliat  the  guardian  fraudulently  obtained  his  discharge,  the 
sureties  cannot  set  off  a  claim  for  services  rendered  by  the  guard- 
ian, sincc^  if  the  guardian  was  guilty  of  conversion,  he  was  not 
entitled  to  comx)ensation,  and  if  the  order  of  discharge  proved  to 
be  valid,  no  cause  for  set-off  would  exist,    p.  535. 

From  Monroe  Circuit  Court;   ^Y.  II.  Martin'y  Judge. 

Action  by  the  State  on  the  relation  of  Arthur  Webb 
against  John  S.  Stockwell,  guardian,  and  others  as  sure- 
ties on  his  bond.  From  a  judgment  in  favor  of  defendants, 
relator  appeals.     Reversed. 

J.  R.  East  and  R.  H.  East^  for  appellant. 
R.  W.  3Iiers,  E.  Corr,  R.  A.  Fulk,  T.  J.  Save,  H.  A. 
Lee  and  i.  M,  Grimes^  for  appellees. 

CoMSTocK,  C.  J. — Arthur  Webb,  the  relator,  on  his  at- 
taining the  age  of  twenty-one  years,  instituted  this  suit 
against  appellee  John  S.  Stockwell,  his  former  guardian, 
and  the  other  appellees,  sureties  on  two  separate  bonds. 
The  complaint  is  in  two  paragraphs.  The  bonds  are  made 
part  of  each  by  exhibit.  The  first  alleges  that  Stockwell 
was  guardian  of  relator  in  1889,  when  there  came  into  his 
hands  as  such  guardian  the  sum  of  $364,  and  which  he  con- 
verted to  his  own  use;  that  the  relator  became  twenty-one 
years  of  age  in  May,  1899.  The  second  alleges  that  the  de- 
fendant, Stockwell,  was  appointed  guardian  of  relator  in 
July,  1886,  and  gave  bond,  with  appellees  Kogers,  Rose, 
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and  Sluss  as  sureties;  that  in  April,  1889,  said  guardian  en- 
tered into  an  additional  bond,  with  appellees  Wooden  and 
Cox  as  sureties.  It  is  alleged  that  on  the  2nd  day  of  Janu- 
ary, 1892,  said  guardian  had  in  his  hands  $600  of  moneys 
belonging  to  the  relator,  who  was  then  a  minor,  and  that  his 
guardian  at  that  time  made  a  pretended  final  report  as  fol- 
Ibws:  "Said  guardian  would  show  to  the  court  that  the  said 
ward  is  fourteen  years  of  age,  and  is  residing  with  his  guard- 
ian, who  is  schooling  him,  as  a  member  of  his  family.  He 
therefore  asks  that  all  money  on  hand  be  turned  over  to 
said  guardian  and  be  taken  out  of  court,  as  all  of  said  money 
and  much  more  will  be  required  to  clothe,  board,  and  school 
his  said  ward.  Balance  $333.45.  And  the  court,  having 
seen  and  examined  said  report,  approves  the  same;  and  it  is 
ordered  that  for  the  care  and  support  of  his  ward  hereto- 
fore given  said  guardian  have  credit  for  the  balance  now  in 
his  hands,  to  wit,  $333.45,  and  that  he  be,  and  is,  fully  and 
finally  discharged  from  said  trust," 

It  is  further  averred  that  the  order  of  final  settlement 
was  fraudulent  and  void  for  the  reason  that  the  order  was 
made  without  any  application  for  it ;  that  the  guardian  had 
no  money  due  him  for  the  support  of  his  ward,  and  had  not 
furnisheS  him  any  support  or  schooling;  that  the  ward  was 
in  the  family  of  the  guardian  as  a  member  of  his  family, 
and  that  no  charges  were  to  be  made  for  his  support;  that 
since  the  making  of  said  report  the  guardian  had  furnished 
his  ward  no  support,  and  the  order  was  placed  on  record 
without  the  knowledge  of  the  court,  the  relator,  or  any  one 
else  interested  in  his  behalf;  and  that  prior  to  the  making 
of  said  order  the  guardian  had  converted  the  sum  of  $500, 
belonging  to  his  ward,  to  his  own  use.  The  relator  asked 
that  the  judgment  be  declared  void,  and  for  judgment  for 
$700.  Defendant  Stockwell  was  defaulted.  As  to  the 
other  defendants  the  cause  was  put  at  issue  by  answers  and 
replies  thereto.  A  trial  resulted  in  a  finding  and  judgment 
in  favor  of  appellees.    We  will  consider  the  grounds  upon 
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which  a  reversal  is  asked  in  the  order  in  which  they  are 
discussed  in  appellant's  brief. 

The  conrt  overruled  a  demurrer  for  want  of  facts  to  the 
third,  fourth,  fifth,  and  sixth  paragraphs,  respectively,  of 
the  separate  answer  of  Wooden  and  Cox.  It  is  claimed 
that  in  each  of  these  ridings  the  court  erred.  The  third 
paragraph  avers  that  before  the  commencement  of  the 
action  said  guardian  fully  and  properly  accounted  for  and 
paid  out  all  the  money  tliat  came  into  his  hands  as  such 
guardian.  This  paragraph  fails  to  allege  the  payment  of 
the  money  to  the  ward,  or  that  it  was  accounted  for  to  the 
proper  court.  The  averment  that  it  was  properly  accounted 
for  is  a  mere  conclusion. 

The  fourth  paragraph  admits  the  execution  of  the  bond 
sued  on,  as  exhibit  B,  on  the  27th  of  April,  1889;  that  at 
said  time  the  relator  was  of  the  age  of  twelve  years;  that 
from  the  vear  1885  until  1892,  he  lived  and  boarded  with 
said  guardian;  that  said  guardian  clothed  him  and  furnished 
him  all  necessaries  during  said  years ;  that  there  came  into 
said  guardian's  hands  only  the  sura  of  $324,  with  which 
sum  he  charged  himself,  and  with  $40  interest  thereon;  that 
said  ward  had  no  parents  able  or  willing  to  furnish  him 
support,  clothe  and  educate  him,  and  that  the  guardian  had 
but  little  means;  that  on  January  2,  1892,  said  guardian 
filed  his  final  report  in  the  Monroe  Circuit  Court,  where 
said  guardianship  was  pending,  in  which  he  asked  that  he  be 
allowed  the  balance,  after  deducting  other  legitimate 
charges  in  his  hands,  as  compensation  for  boarding,  cloth- 
ing, and  educating  said  ward,  to  the  amoimt  of  $333.45; 
that  the  judge  of  the  court,  having  full  knowledge  of  all 
the  facts  concerning  the  relation  of  said  ward  and  guardian, 
directed  said  allowance  to  be  made,  and  caused  to  be  spread 
upon  the  records  of  said  court  the  following  order:  "And 
the  court,  having  seen  and  examined  said  report,  approves 
the  same;  and  it  is  ordered  that,  for  the  care  and  support,  of 
said  ward  heretofore  given,  said  guardian  have  credit  for 
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the  balance  now  in  his  hands,  to  vrii,  $333.45,  and  that  he 
be,  and  is  fully  and  finally  discharged  from  said  trust." 

The  complaint  alleges  that  the  order  of  court  discharging 
appellee  was  obtained  by  fraud,  for  the  following,  among 
other  reasons,  to  wit:  The  guardian  did  not  at  the  time  of 
said  judgment,  or  prior  thereto,  have  any  amount  due  him 
for  the  support  of  said  ward,  and  had  not  in  any  way  fur- 
nished him  any  support  or  schooling;  that  the  ward  was  a 
member  of  the  guardian's  family,  and  no  charges  were  to  be 
made  for  his  support;  that  since  the  making  of  said  final 
report  the  guardian  has  furnished  the  relator  no  support 
whatever;  that  the  order  was  placed  on  the  record  without 
the  knowledge  of  the  court  or  the  relator  or  any  one  else  in 
his  behalf.  It  asks  that  the  order  be  declared  null  and 
void.  The  complaint  is  a  direct  attack  upon  the  order. 
The  answer  that  is  made  to  this  does  not  deny  its  specific 
allegations,  but  pleads  the  discharge  of  the  guardian  when 
his  ward  was  only  fourteen  years  of  age,  and  had  no  notice 
of  the  settlement,  and  was  not  represented  by  guardian  ad 
litem  or  otherwise. 

The  rights  of  an  infant  are  no  more  to  be  concluded  by 
proceedings  in  court,  of  which  he  has  no  notice,  and  in 
which  he  is  not  represented,  than  are  those  of  an  adult. 

The  record  of  the  court,  as  set  out  in  the  complaint,  is  as 
follows:  "Said  guardian  would  show  to  the  court  that  the 
said  ward  is  fourteen  years  of  age,  and  is  residing  witli  his 
guardian,  who  is  schooling  him,  as  a  member  of  his  family. 
He  therefore  asks  that  all  monev  on  hand  be  turned  over 

a 

to  said  guardian  and  be  taken  out  of  court,  as  all  of  said 
money  and  much  more  will  be  required  to  board,  clothe, 
and  school  his  said  ward.  Balance  $333.45."  It  was  upon 
this  petition,  so  far  as  appears  from  the  record,  that  the 
court  directed  that  the  guardian  be  given  credit  for  the  bal- 
ance in  his  hands,  and  that  he  be  discharged  from  his  said 
trust. 

There  is  nothing  in  the  petition  to  support  the  order. 
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The  rule  that  a  judgment  of  a  'court  must  be  sustained  by 
the  pleading  is  well  recognized.  Silvey  v.  Neary,  59  Cal. 
97;  Flores  v.  Smith,  66  Tex.  115,  18  S.  W.  224;  Lester  v. 
Cloud,  67  Ga.  770. 

This  settlem-ent  and  order  left  the  relator  without  a 
guardian,  and  ^vithout  any  estate,  in  a  proceeding  of  which 
he  had  not  notice  and  was  not  represented.  This  settlement 
was  in  no  just  sense  a  settlement  between  the  guardian  and 
the  wa^d,  and  he  had  the  right,  upon  attaining  his  ma- 
jority, to  a  settlement  of  his  accounts  notwithstanding  said 
order  of  discharge.  State  ex  rel.  v.  Burkam,  23  Ind.  App. 
271.     The  demurrer  should  have  been  sustained. 

The  said  fifth  paragraph  avers  that  the  guardian,  during 
the  time  that  he  managed  the  funds  of  his  said  ward  in  his 
hands,  performed  services  in  the  management  of  his  ward's 
estate  of  the  value  of  $100,  for  which  he  has  never  received 
any  compensation,  which  said  sum  defendant  offered  to  set 
off  against  any  sum  found  due  the  relator.  Each  paragraph 
of  the  complaint  charges  conversion  by  the  guardian.  The 
second,  also,  charges  fraud  in  obtaining  his  discharge. 
Under  the  facts  alleged,  the  guardian  is  entitled  to  no  com- 
pensation for  services.  If  the  guardian  is  shown  to  be 
guilty  of  conversion,  as  charged,  he  is  entitled  to  no  compen- 
sation, nor  in  such  event  could  his  sureties  set  up  a  claim 
therefor.  If  the  complaint  is  not  found  to  be  true,  the 
order  of  discharge  is  final,  and  no  occasion  for  the  set- 
off exists.  See  Woerner's  Law  of  Guardianship,  §100; 
Stanett  v.  Jameson,  29  Me.  504;  Bond  v.  Lockwood,  33  111. 
212 ;  Beed  v.  Byhurn,  23  Ark.  47. 

The  said  sixth  paragraph  contains  the  averments  as  to 
services  of  the  guardian  for  which  he  had  received  no  com- 
pensation, set  out  in  the  fifth,  but  somewhat  more  fully,  to- 
gether with  a  claim  for  boarding  and  clothing  die  ward.  It 
is  pleaded  as  a  set-off.  It  is  bad  for  th-e  same  reason  given 
as  to  said  fifth  paragraph. 

It  is  also  contended  that  the  court  erred  in  overruling  ap- 
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pellant's  demurrer  to  each  of  the  second,  third,  fourth,  fifth, 
and  siivth  paragraphs,  respectively,  of  the  separate  answer 
of  Eogers,  Rose,  and  Sluss.  Said  second  paragraph  avers, 
in  general  terms,  that  the  guardian  made  a  report  to  the 
ilonroe  Circuit  Court  in  which  he  fully  accounted  for  all 
moneys  coming  into  his  hands,  and  that  the  same  was  ap- 
proved, and  he  was  discharged  from  said  trust.  It  is  not  an 
answer  to  the  fraud  and  conversion  charged  in  the  com- 
plaint. 

Said  third,  fourth,  fifth,  and  sixth  paragraphs  are  iden- 
tical with  the  third,  fourth,  fifth,  and  sixth  paragraphs  of 
the  separate  answers  of  Wooden  and  Cox.  What  we  have 
said  of  the  former  applies  to  the  latter.  It  is  unnecessary 
to  consider  the  ruling  of  the  court  upon  the  motion  for  a 
new  trial. 

The  judgment  is  reversed,  with  instructions  to  the  trial 
<?ourt  to  sustain  the  demurrers  to  the  third,  fourth,  fifth, 
and  sixth  paragraphs  of  the  separate  answer  of  Wooden 
and  Cox,  and  to  the  second,  third,  fourth,  fifth  and  sixth 
paragraphs  of  the  separate  answer  of  Rogers,  Rose  and 
Sluss. 


Taxner  et  al.  v.  Mishawaka  Woolen  Manu- 
facturing Company  et  al. 

[No.  3,518.    Filed  March  21,  1902.) 

Conditional  Sale. — Validity, — There  may  be  a  conditional  sale  of 
personal  property  whereby  the  vendor  retains  ownership,  until 
the  agreed  price  is  paid,  although  the  vendor  parts  with  posses- 
sion of  the  property  so  sold.    p.  638. 

Replevin. — Cross-ComplairU. — Sufficiency, — ^A  cross-complaint  in  re- 
plevin, which  alleges  ownership  of  the  property  in  the  defendant 
under  a  bill  of  sale  providing  that  title  shall  remain  in  him  as 
seller  until  it  is  paid  for,  is  suificient  on  demurrer,  although  it 
fails  to  allege  the  county  in  which  it  is  believed  the  property  is 
detained,  where  the  immediate  possession  thereof  is  not  de- 
manded,   p.  538, 

Same. — Complaint. — Demand. — ^Where  possession  of  the  goods  was 
wrongfully  acquired,  no  demand  is  necessary  before  the  action 
for  possession  is  commenced,    pp.  538,  539, 
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From  Newton  Circuit  Court;  S.  P.  Thompson^  Judge. 

Action  in  replevin  by  John  W.  Tanner  and  others 
against  John  DeJong  and  the  Mishawaka  Woolen  Manu- 
facturing Company.  From  a  judgment  for  the  Misha- 
waka Woolen  Manufacturing  Company  on  its  cross- 
complaint,  plaintijffs  appeal.    Affirmed. 

F.  FoltZy  C.  (?.  Spitler  and  H.  It.  Kurriej  for  appellants 
J.  T.  Saunderson  and  T.  B.  Cunningham,  for  appellees. 

Henley,  J. — The  facts  in  this  case  are  substantially  as 
follows:  Appellants  were  engaged  in  the  retail  of  general 
merchandise  as  partners,  in  the  village  of  Thayer,  Newton 
county,  Indiana,  and  in  November,  1898,  sold  their  entire 
stock  of  goods  to  one  John  DeJong,  who  is  named  as  one  of 
the  appellees  herein.  Appellants  received  part  cash,  and 
the  residue  of  the  purchase  money  was  evidenced  by  notes 
eecured  by  a  chattel  mortgage  on  the  stock  of  goods.  De- 
Jong  defaulted  in  the  payment  of  the  notes,  and  on  the  de- 
mand for  the  possession  of  the  stock  of  goods,  under  the 
chattel  mortgage,  he  refused  to  deliver  the  same  to  appel- 
lants, who  thereupon  filed  their  complaint  in  replevin  in 
the  Newton  Circuit  Court  against  him,  and  upon  the  trial 
of  said  cause  appellants  recovered  judgment  against  said 
DeJong.  Appellee  Mishawaka  Woolen  Manufacturing 
Company,  who  was  made  a  party  defendant  in  the  action 
brought  by  the  appellants  against  DeJong,  filed  a  cross-com- 
plaint against  appellants  and  said  DeJong  and  caused  sum- 
mons to  issue  accordingly  and  tried  the  issue  made  by  the 
cross-complaint  at  the  term  of  court  succeeding  the  trial 
upon  the  original  complaint.  By  the  cross-complaint,  the 
Mishawaka  Woolen  Manufacturing  Company,  hereafter 
called  the  appellee,  claimed  to  be  the  owner  of  a  por- 
tion of  the  goods  replevied  by  these  appellants.  Its  cross- 
complaint  was  in  two  paragraphs;  one  in  replevin,  based 
upon  a  certain  conditional  bill  of  sale  by  which  the 
title  to  the  goods  sold  remained  in  the  appellee  until  they 
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were  fully  paid  for,  and  the  other  paragraph  was  one  al- 
leging conversion  of  the  goods  claimed  by  the  appellee. 
Upon  a  trial  of  the  issue  presented  by  the  cross-complaint 
and  answer  thereto,  the  trial  court  rendered  judgment 
against  John-  DeJong  for  the  full  amount  of  the  claim,  and 
against  the  appellants  for  $55,  which  was  the  value  of  the. 
goods  remaining  unsold,  and  which  went  into  the  hands  of 
appellants  by  virtue  of  their  action  for  replevin  against 
said  DeJong. 

The  record  in  this  case  is  in  such  a  condition  that  only  one 
of  the  specifications  of  the  assignment  of  errors  presented 
by  appellants'  counsel  in  their  brief  can  be  considered. 
The  question  which  is  properly  presented  and  argued  re- 
lates to  the  ruling  of  the  trial  court  in  overruling  the  de- 
murrer of  the  appellants  to  the  amended  first  paragraph  of 
the  cross-complaint  of  the  appellee.  In  the  first  place  it 
might  not  be  out  of  place  to  state  that  it  is  well  settled  law 
in  this  State  that  there  may  be  a  conditional  sale  of  per- 
sonal property  whereby  the  vendor  retains  o\\Tiership  until 
the  agreed  price  is  paid,  although  the  vendor  parts  with  pos- 
session of  the  property  eo  sold.  Steele  v.  Aspy,  128  Ind. 
367;  Domestic,  etc.,  Co,  v.  Arthurhtiltz,  63  Ind.  3?2;  Win- 
chesteVy  etc,  Co,  v.  Carman^  109  Ind.  31,  58  Am.  Hep.  382; 
Bodson  V.  Warner y  60  Ind.  214. 

It  is  objected  to  the  first  paragraph  of  the  cross-complaint 
that  no  demand  is  averred,  and  that  it  is  not  stated  in  what 
county  the  property  is  believed  to  be  detained.  It  has  been 
held  by  the  Supreme  Court  in  this  State  that  where,  as  in 
this  case,  possession  of  the  property  is  not  claimed  before 
trial,  proof  need  not  be  made  of  the  detention  of  the  prop- 
erty in  the  county  where  suit  is  brought,  Robinson  v.  Shatz- 
ley,  57  Ind.  461,  and  that  action  may  be  commenced  in  any 
county  where  defendant  resides.  Hodson  v.  Warner,  supra. 
It  is  also  the  law  in  this  State  that  where  the  possession  of 
the  goods  was  wrongfully  acquired  no  demand  is  necessary 
before  the  action  for  possession  is  commenced.     Robinson 
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V.  Shatzleyy  supra^  and  cases  cited.  The  cross-complaint  in 
this  case  averred  that  the  appellants  wrongfully  obtained 
possession  of  the  goods  in  question,  and  were  wrongfully 
in  possession  of  them  at  the  time  the  action  was  commenced. 
We  think  the  trial  court  correctly  overruled  the  demurrer 
to  the  cross-complaint. 

All  of  the  questions  arising  upon  the  appellants'  motion 
for  a  new  trial  require  for  their  consideration  the  evidence 
which  was  adduced  upon  the  trial.  There  is  an  attempt  to 
bring  the  evidence  in  the  record  imder  the  act  of  1899. 
Acts  1899,  p.  384.  Section  6  of  this  act,  which  attempts  to 
provide  a  means  by  which  the  evidence  can  be  brought  into 
the  record  upon  appeal,  has  been  held  by  our  Supreme 
Court  to  be  invalid.  Adams  v.  StatSy  156  Ind.  596.  The 
evidence  is  not  in  the  record.  There  is  no  error  for  which 
a  reversal  can  be  ordered. 

Judgment  affirmed. 


LUPTON   ET   AL.   V.    NiCHOLS. 
[No.  8,515.    Filed  April  1,  1902.] 

Money  Paid. — Complaint. — Sufficiency. — ^A  complaint  alleging  that 
plaintiff  paid  to  a  certain  railroad  company  an  account  due  such 
company  from  the  defendants  for  freight  at  defendants'  instance 
and  request,  and  that  the  account  was  by  the  railroad  company  as- 
signed to  plaintiff,  and  that  the  railroad  company  was  made  a  party 
defendant  to  answer  to  any  interest  it  might  liave  in  such  claim, 
is  sufficient  on  demurrer  for  want  of  facts,    pp.  640,  641. 

Customs  and  Usaobs. — Evidence. — Persons  dealing  with  each  other  in 
a  business  in  which  certain  usages  exist  are  presumed  to  deal  in  re- 
ference thereto,  unless  such  usages  are  expressly  contracted  against, 
and  it  is  competent  to  sliow  what  such  usages  are.    pp.  S41,  54s. 

From  Jay  Circuit  Court ;  J.  M.  Smith,  Judge. 

Action  by  William  A.  Nichols  against  Adelma  Lupton 
and  others  for  money  paid.    Adelma  Lupton  died  pend-* 
ing  suit,  and  Ambrose  G.  Lupton  and  another,  executors, 
were  substituted  as  defendants.     From  a  judgment  for 
plaintiff,  the  defendant  executors  appeal.     Affirmed. 
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D.  T.  Taylor,  W.  F.  MacGinnitit  and  T.  J.  Taylor,  for 
appellants 

E.  E.  McOriff  and  A.  L.  Nichols j  for  appellee. 

Henley,  J. — This  action  was  commenced  by  the  appellee 
against  appellants  and  the  Grand  Rapids  &  Indiana  Rail- 
road Company  on  an  account  for  freight  for  the  shipment 
of  stock  over  the  said  railroad,  from  North  Carolina,  by  way 
of  Cincinnati,  to  Portland,  Indiana.  At  the  time  the  action 
was  commenced  Adelma  Lupton  was  alive,  but  died  before 
the  cause  was  tried.  The' appellants,  Ambrose  G.  Lupton 
and  John  S.  Emmons  the  executors  of  the  will  of  the  said 
Adelma  Lupton,  were  substituted  as  defendants. 

The  complaint  was  in  two  paragraphs.  Appellants  de- 
murred to  each  paragraph  of  the  complaint,  which  demurrer 
was  overruled.  They  answered  the  complaint  by  general 
denial,  and  the  issues  thus  made  were  tried  bv  jury  who  re- 
turned a  verdict  in  favor  of  appellee  upon  which  the  court 
rendered  judgment  against  appellants  as  executors  of  the 
estate  of  Adelma  Lupton,  deceased,  and  one  Xathan  McCoy. 
It  was  assigned  as  error  in  this  court  that  the  trial  court 
erred  in  overruling  appellants'  demurrer  to  the  first  para- 
gi'aph  of  the  complaint;  that  the  trial  court  erred  in  over- 
ruling appellants'  demurrer  to  the  second  paragraph  of  the 
complaint  and  that  the  trial  court  erred  in  overruling  ap- 
pellants' motion  for  a  new  trial. 

It  appears  by  the  first  paragraph  of  the  complaint  that 
in  October,  1897,  the  appellee,  at  the  instance  and  request 
of  appellants,  Xathan  McCoy  and  one  Adelma  Lupton,  de- 
ceased, then  living,  paid  to  the  Grand  Rapids  and  Indiana 
Railroad  Company  the  sum  of  $104.51,  which  sum  the  said 
McCoy  and  Lupton  promised  and  agreed  to  pay  to  appellee 
with  interest  from  said  day.  That  said  railroad  company  is 
made  a  party  defendant  to  answer  to  any  interest  it  may 
have  in  said  claim.  That  said  sum  is  due  and  wholly 
unpaid. 
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Counsel  for  appellants  has  assigned  no  valid  reason  why 
this  paragraph  of  complaint  is  not  sufficient.  It  is  clearly 
averred  that  appellee  at  the  special  instance  and  request  of 
appellants  paid  out  for  their  use  and  benefit  the  sum  of 
$104.51,  which  amount  they  expressly  promised  and  agreed 
to  repay  with  interest  from  the  day  they  so  received  the 
benefit  of  the  same,  and  that  the  said  sum  is  wholly  due  and 
unpaid.  This  paragraph  of  complaint  is  sufficient  and  it  is 
unnecessary  for  us  to  cite  the  elementary  authorities  to  sus- 
tain it. 

In  the  second  paragraph  of  the  complaint  appellee  avers 
that  the  account  is  for  freight  which  was  due  from  appel- 
lants to  said  railroad  company,  paid  by  him  for  them  to  the 
railroad  company,  and  the  account  was  by  said  railroad 
company  assigned  to  the  ai>i)cllec,  and  the  said  railroad  com- 
pany is  made  a  party  defendant  to  answer  as  to  any  interest 
it  may  have  therein.  The  averments  of  this  paragraph  of 
the  complaint  are  very  full  and  cover  the  whole  case.  But 
what  we  have  stated  covers  the  substance  of  the  complaint 
and  renders  it  sufficient  against  an  attack  by  demurrer. 
Both  paragraphs  of  the  complaint  stated  a  cause  of  action. 

Under  the  specification  of  the  assignment  of  error  that 
the  trial  court  erred  in  overruling  appellants'  motion  for  a 
new  trial,  it  is  argued  that  the  verdict  is  not  sustained  by 
sufficient  evidence  and  is  contrary  to  law.  We  have  care- 
fully read  the  evidence  in  this  case,  and  must  conclude  that 
the  verdict  of  the  jury  was  not  only  sustained  by  the  evi- 
dence, but  that  the  jury  were  fully  justified  in  returning  the 
verdict  which  they  did  in  this  case. 

It  is  also  objected  that  certain  evidence  was  admitted 
tending  to  prove  a  general  usage  which  obtained  in  the  busi- 
ness carried  on  by  the  parties  to  this  action.  It  is  the  law 
that  persons  dealing  with  each  other  in  a  business  in  which 
certain  usages  exist  are  presumed  to  deal  in  reference  to 
such  usages  and  regulations,  unless  such  usages  are  ex- 
pressly contracted  against;  and  it  is  competent  to  show  what 
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such  usages  are.  Momingstar  v.  Cunningham,  110  Ind. 
328;  Mooney  v.  Howard  Ins.  Co.,  138  Mass.  375. 

None  of  the  other  questions  raised  by  the  motion  for  a 
new  trial  are  argued  by  counsel  for  appellants. 

The  judgment  of  the  trial  court  is  affirmed. 


Aldag  v.  Ott. 

[No.  8,570.    Piled  April  1,  1902.] 

Afpbal  and  Error. — Complaint. — Evidence  Not  in  Record. — ^The  ma- 
terial ayerments  of  a  complaint  will  be  presumed  to  have  been 
prored  on  an  appeal  from  a  judgment  thereon,  where  the  eyidenoe 
is  not  in  the  record,    p.  543. 

Landlord  and  Tenant. — Negligence. — Injwry  to  Tenant  from  DefeCttoe 
Premises. — ^A  landlord  employed  a  workman  to  make  reimirs  npon 
leased  premises.  The  workman  broke  a  board  in  a  floor  over 
which  the  tenant  and  her  family  had  frequent  occasion  to  pass, 
and  x^roposed  to  replace  it,  but  was  told  by  the  landlord  to  go  on 
with  his  work,  that  he  would  fix  it.  The  landlord  neglected  to 
repair  it,  and  the  tenant,  in  the  exercise  of  due  care,  and  without 
notice  of  the  danger,  stepped  ux>on  the  broken  board  and  was  in- 
jured.   Held,  that  the  landlord  was  liable,    pp.  64e,  643. 

From  Marion  Superior  Court ;  J.  L.  McMaster,  Judge. 

Action  by  Olive  Ott  against  August  Aldag  for  damages 
on  account  of  personal  injuries.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

F.  0.  Bitter  and  C.  A.  Dryer,  for  appellant, 
J.  R.  Wilson  and  M.  M.  Townley,  for  appellee. 

RoBT,  J. — Appellee  rented  a  house  and  lot  from  the  ap- 
pellant; she  paid  one  month's  rent  and  took  possession;  be- 
fore the  expiration  of  the  month  she  discovered  that  the 
privy  vault  was  directly  connected  with  the  family  cistern; 
she  requested  appellant  to  clean  the  vault  and  cistern  which 
he  did;  the  persons  doing  the  work  "fractured"  a  board  in 
the  woodhouse  floor  over  which  appellee  and  her  family 
had  frequent  occasion  to  pass,  thereby  rendering  the  place 
dangerous  and  unsafe.  One  of  the  workmen  proposed  to 
replace  the  board  with  a  new  one,  but  appellant  told  him  ta 
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go  about  his  work,  and  said  that  he  would  see  to  the  broken 
board  himself.  He  gave  no  further  attention  to  it,  and  six 
days  later  appellee  stepped  on  the  fractured  board,  which 
broke  under  her  weight,  causing  her  to  fall  and  break 
her  leg  above  the  ankle.  She  had  no  notice  of  the  danger 
or  defect  and  was  in  the  exercise  of  due  care.  The  fore* 
going  facts  are  extracted  from  a  multitude  of  averments 
contained  in  the  complaint.  Appellee  had  a  verdict  for 
$600,  upon  which  judgment  was  rendered.  The  material 
facts  averred  in  the  complaint  are  therefore  presumed  to* 
have  been  proved,  no  attempt  being  made  to  bring  the  evi- 
dence before  this  court. 

The  relative  duty  of  landlord  and  tenant  with  regard  ta 
making  repairs  upon  the  leased  premises  is  not  involved 
herein.  The  appellant  entered  upon  the  premises  and 
whether  he  could  have  been  compelled  to  do  so  or  not  is  im- 
material. He  did  enter  and  while  there  prepared  a  pit- 
fall by  reason  of  which  appellee's  limb  was  broken.  He  had 
a  license  to  be  upon  the  premises;  his  presence  was  for  a 
laudable  purpose,  namely,  the  removal  of  a  nuisance.  Ho 
had  no  license  to  do  the  thing  on  account  of  which  appellee 
received  her  injuries,  and  in  that  regard  stands  exactly  as 
any  other  wrongdoer.  Whether  he  hired  men  to  remove 
the  nuisance  and  paid  them  by  the  day  or  by  the  job  is  un- 
important. The  thing  on  account  of  which  he  becomes 
liable  was  an  affirmative  and  wrongful  act  of  his  own.  The 
workman  breaking  the  board  may  have  done  so  unavoidably; 
he  at  least  was  proceeding  to  replace  it.  Appellant  adopted 
the  act  as  his  own  and  refused  to  permit  the  repair.  He 
took  no  steps  to  prevent  injury,  and  thereby  became  respon- 
sible for  the  condition.  Because  of  his  negligent  acts  and 
omissions  the  woman  was  severely  injured.  According  to 
the  elemental  principles  of  law  he  is  liable  for  the  resulting^ 
damages. 

Judgment  affirmed. 
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The  Baltimore  and  Ohio  Southwestern  Rail- 
way Company  v.  Sims. 

[No.  8,e02.    Filed  April  1,  1902.  ] 

Cabriers. — Injury  to  Passenger, — Exndence. — Sufficiency, — Plaintiif 
brought  stdt  against  a  railroad  company  for  x)erBonal  injuries 
caused  by  the  alleged  negligence  of  defendant  in  maintaining  a 
mail-crane  so  near  the  track  that  plaintiff  was  injured  wliile  a 
passenger  u^n  one  of  defendant's  passenger  trains.  Plaintiff 
testified  that  while  sitting  by  an  oi>en  window  something  hit  him  on 
the  hand  and  injured  him.  One  witness  saw  a  mail-crane,  and  one 
witness,  aft«r  the  train  stopped  at  the  next  station,  saw  a  mark, 
on  the  outside  of  the  car  near  where  plaintiff  was  sitting.  An- 
other witness  testified  that  plaintiff  had  his  elbow  on  the  window 
sill  of  the  car  with  his  arm  out  of  the  window,  and  seemed  to  be 
waving  his  hand  at  the  time  he  was  injured.  It  was  shown  by 
other  testimony  that  a  man  thrust  his  arm  out  at  the  window  and 
grabbed  or  struck  at  the  mail-sack  hanging  upon  th«  crane,  caus- 
ing the  mail-sack  to  fall  to  the  ground ;  that  the  crane  was  where 
it  had  been  for  a  number  of  years,  and  that  there  was  a  space  be- 
tween the  mail-sack  and  the  car  of  over  a  foot.  Held,  that  tha 
evidence  was  insufficient  to  support  a  verdict  for  plaintiff. 

From  Clark  Circuit  Court ;  J.  K.  Marshy  Judge. 

Action  by  William  Sims  against  the  Baltimore  and 
Ohio  Southwestern  Railway  Company  for  injuries  re- 
ceived while  a  passenger.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Reversed, 

C.  L,  Jewetty  H.  E.  Jewett  and  R.  E.  Handily  for  appel- 
lant. 

CoMSTOCK,  C.  J. — Appellee  brought  suit  against  the  ap- 
pellant to  recover  damages  for  personal  injuries  alleged  to 
have  been  sustained  by  him  while  a  passenger  upon  one  of 
appellant's  railway  trains  on  an  excursion  from  Jefferson- 
ville,  Indiana,  to  Cincinnati,  Ohio.  The  issue  was  formed 
upon  the  complaint  and  an  answer  of  general  denial.  In  his 
complaint  appellee  alleged  that  he  purchased  a  ticket  en- 
titling him  to  be  carried  from  Jeffersonville  to  Cincinnati^ 
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and  took  passage  on  one  of  appellant's  passenger  trains;  that 
while  traveling  to  Cincinnati  he  was  injured  in  the  follow- 
ing manner:  lie  was  sitting  by  an  open  window  of  the  ear 
with  his  right  hand  and  arm  resting  upon  the  window-sill, 
and  at  some  station  between  North  Vernon  and  Lawrence- 
burg,  at  or  near  the  town  of  ButJerville,  Indiana,  a  structure 
or  contrivance  outside  the  car  window  came  in  contact  with 
and  struck  his  right  hand,  injuring  the  same.  The  negli- 
gence charged  against  the  appellant  was  that  it  carelessly 
and  negligently  permitted  a  contrivance  for  catching  mail- 
bags,  known  as  a  "mail-crane",  constructed  of  wood  and 
iron,  and  used  by  appellant  in  its  business,  to  be  constructed 
so  near  appellant's  railway  track  that  it  was  dangerous  and 
liable  to  swing  at  and  against  the  cars  passing  upon  the 
track,  and  that  appellee's  injury  resulted  therefrom.  The 
cause  was  tried  by  jury,  and  resulted  in  a  verdict  and  judg- 
ment for  the  appellee.  The  only  error  assigned  is  that  the 
court  erred  in  overruling  appellant's  motion  for  a  new  trial. 
Appellant  relies  for  a  reversal  of  the  judgment  upon  the 
insufficiencv  of  the  evidence  to  sustain  the  verdict. 

The  evidence  introduced  by  the  appellee  in  support  of 
his  complaint  disclosed  the  following  facts:  On  the  5th 
day  of  September,  1898,  an  excursion  was  run  from  JeflFer- 
sonville,  Indiana,  to  Cincinnati,  Ohio,  by  the  appellant.  The 
appellee,  with  his  neighbors,  formed  a  party  large  enough  to 
occupy  all  the  space  in  one  of  the  passenger  coaches.  Ap- 
pellee rode  on  the  right  hand  side  of  the  passenger  coach  b> 
an  open  window,  with  his  arm  on  the  window-sill.  As  the 
train  passed  Dillsboro  station  the  appellee's  hand  came  in 
contact  with  something  outside  the  oar  and  he  was  injured. 
The  evidence  introduced  by  appellee  failed  to  explain  the 
manner  or  cause  of  the  injury  at  all.  He  merely  testified 
that  he  was  injured,  and  to  what  extent,  and,  aside  from  this, 
all  he  knew  about  it  was  that  while  sitting  in  the  car  next 
to  an  open  window  something  hit  him  on  the  hand,  but  he 
Vol.  28—85. 
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did  not  know  what  it  was;  that  while  his  arm  was  lying  oa 
the  window-sill  something  struck  him  on  the  hand  and 
pulled  his  right  hand  out  of  the  window  and  left  his  arm 
hanging  down;  that  it  broke  his  finger  and  hurt  his  hand. 

Four  other  witnesses  testified  for  the  appellee.  Two  of 
these  sat  in  a  seat  directly  in  front  of  him  at  the  time  of  his 
injury,  and  two  sat  in  the  seat  directly  behind  him.  One  of 
the  witnesses  who  sat  in  the  seat  in  front  of  appellee  and 
next  to  the  aisle  saw  nothing  happen,  and  did  not  know 
appellee  was  hurt  until  appellee  called  his  attention  to  the 
fact  that  he  had  received  an  injury.  Another  man  in  the 
seat  in  front  of  appellee  and  next  to  t]ie  window  heard  the 
whistle  blow  for  the  station,  and  thrust  his  head  out  of  the 
window  to  see  why  the  whistle  was  being  blown.  While 
his  head  was  out  of  the  window  he  noticed  a  mail-crane  in 
front,  pulled  his  head  in  and  escaped  injury.  He  did  not 
know  that  appellee  was  hurt  until  four  or  five  minutes  after- 
wards when  he  saw  something  was  the  matter  with  appel- 
lee; that  his  arm  was  hanging  out  of  the  window  and  bleed- 
ing, whereupon  he  pulled  appellee's  arm  in  and  wrapped  a 
handkerchief  about  it.  After  the  train  had  proceeded  to 
Lawrenceburg  station,  and  then  stopped,  this  witness  went 
out  and  saw  a  mark  on  the  outside  of  the  car  about  four  or 
five  windows  from  where  the  appellee  was  sitting  at  the 
time  he  was  injured.  The  third  witness  sat  in  the  seat  im- 
mediately behind  the  appellee  and  next  to  the  aisle.  He 
saw  the  train  pass  the  mail-crane,  saw  the  appellee  pull  him- 
self back,  and,  that  his  hand  was  cut.  The  fourth  witness 
testified  that  he  sat  immediately  behind  the  appellee;  that 
appellee  had  his  elbow  on  the  window-sill  of  the  car;  that 
all  his  arm  below  the  elbow  wbs  outside  the  window,  and 
that  the  plaintiff  seemed  to  be  waving  his  hand  at  the  time 
his  hand  was  struck  and  ^injured.  No  evidence  whatever 
was  introduced  by  appellee  as  to  the  distance  of  the  mail- 
crane  from  the  track  or  the  time  it  had  been  there.    Appel- 
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lee  did  not  prove  what  caused  the  injury,  or  connect  the 
mail-crane  with  such  injury. 

The  testimony  of  the  conductor  of  the  train  showed  that 
the  injury  was  received  at  Dillsboro  station,  while  Walter 
Leasure  and  Thomas  Croxton,  two  persons  in  no  way  con- 
nected with  the  appellant,  testified  that  as  the  excursion  train 
passed  Dillsboro  station  a  man  thrust  his  arm  out  of  one  of 
the  windows  and  either  struck  or  grabbed  at  the  mail-sack 
hanging  on  the  crane,  causing  the  mail-sack  to  fall  to  the 
ground.  The  mail-sack  had  been  hung  up  to  be  taken  by 
a  train  which  was  to  pass  the  station  shortly  after  the  excur- 
sion train  on  which  the  appellee  was  riding.  It  was  further 
shown  by  the  uncontradicted  testimony  of  several  witnesses 
for  appellant  that  the  mail-crane  was  in  the  same  position 
it  had  occupied  for  seventeen  and  one-half  years;  that  the 
post  of  the  mail-crane  was  over  five  feet  from  the  nearest 
railroad  rail,  and  that  when  a  mail-sack  was  hung  on  the 
crane  there  was  a  space  between  the  mail-sack  and  the  side 
of  the  passenger  cars  of  over  a  foot. 

The  complaint  averred  that  "The  defendant  carelessly 
and  negligently  permitted  a  certain  structure  and  contriv- 
ance, the  nature  and  name  and  character  of  which  is  to  the 
plaintiff  unknown,  but  to  the  best  of  his  knowledge  and  be- 
lief a  contrivance  used  for  catching  mail-bags,  and  com- 
monly known  as  a  'mail-crane,'  or  catcher,  and  constructed  of 
wood  and  iron,  to  be  placed  and  maintained  near  the  track 
upon  which  said  passenger  train  and  car  was  running. 
Plaintiff  says  that  the  said  contrivance  and  structure  was 
located  upon  defendant's  right  of  way,  and  used  by  it  in 
its  business,  and  that  it  was  so  near  the  track  that  when 
used  it  became  and  was  dangerous  and  liable  to  swing  at 
and  toward  and  against  the  cars  passing  upon  the  said  track; 
and  the  plaintiff  says  that  defendant  negligently  retained 
and  maintained  the  same  at  said  place  in  said  dangeroua 
and  unsafe  condition". 
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Appellee  offered  no  evidence  to  support  these  material 
allegations.  When  there  is  no  evidence  to  support  a  fact 
essential  to  the  verdict,  the  judgment  on  such  verdict  will 
be  reversed.  Deal  v.  StatCy  140  Ind.  354;  Saint  v.  Welsh, 
141  Ind.  382. 

Appellant's  uncontradicted  evidence  shows  that  in  its 
operation  neithei;  the  mail-crane  nor  the  bag  hanging  upon 
it  could  at  any  time  come  nearer  than  one  foot  to  a  passen- 
ger railway  coach.  The  evidence  shows  that  there  was  no 
negligence  on  the  part  of  the  appellant  in  the  operation  of 
its  train,  nor  in  its  equipment  or  appliances,  nor  in  the  con- 
struction or  maintenance  of  its  track  or  road-bed.  It  doee 
not  appear  that  appellee's  injury  was  due  to  any  failure 
upon  the  part  of  appellant  to  discharge  any  duty  toward  one 
of  its  passengers.  If  appellee  was  injured  by  the  contact  of 
his  hand  with  the  mail-crane,  the  physical  facts  show  that 
such  injury  resulted  from  his  thrusting  his  hand  at  least  a 
foot  outside  and  beyond  the  side  of  tlie  car  in  which  he  was 
injured.  The  verdict  is  not  sustained  by  sufficient  evi- 
dence. The  sufficiency  of  the  evidence  upon  appeal  is  for 
the  Appellate  Court.  Lake  Erie^  etc.,  R.  Co,  v.  Stick,  143. 
Ind.  449. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lant's motion  for  a  new  trial. 


The  Greenwood  Building  and  Loan  Associa- 
tion V.  Stanton. 

[No.  8,608.     Filed  April  2,  1902.  ] 

MORTOAOES.  —  Deed  Absolute  in  Form.  —  Conveyance  by  Mortgagee.  — 
Where  a  mortgagee,  to  whom  mortgaged  real  estate  has  been  con- 
veyed  on  an  nnderstanding  that  the  mortgagor  might  redeem 
within  the  year,  conveys  the  real  estate  within  the  year  of  re- 
demption to  an  innocent  xmrchaser,  an  action  will  lie  to  recover 
the  difference  between  the  valne  of  the  property  and  the  amoont 
of  the  mortgage  debt ;  but  where  the  i)er8on  to  whom  the  property 
was  conveyed  had  full  notice  and  knowledge  of  the  agreement,  no 


NOVEMBER  TERM,  1901— Vol.  28.  549 

Greenwood  Building,  etc. ,  Assn.  v,  Stanton. 

title  was  thereby  conveyed,  and  the  proper  remedy  was  an  action 
to  qniet  title,  pp,  549-664, 
MoBTGAQES. — Conditional  Sale, — Deeds, — ^An  agreement  whereby  a 
mortgagor  conyeyed  the  mortgaged  real  estate  to  the  mortgagee 
by  deed  absolute  upon  it>s  face,  the  mortgagor  to  liave  the  right  to 
have  tlie  real  estate  reoonveyed  to  her  uix)n  the  payment  of  the 
mortgage  debt  within  a  year,  did  not'constitute  a  conditional  sale. 
pp.  654, 556, 

From  Johnson  Circnit  Court ;  W.  J,  Buckingham^  Judge. 

Suit  by  Bertha  Todd  Stanton  against  the  Greenwood 
Building  and  Loan  Association  and  others.  From  a 
jtdgment  for  plaintiff,  defendants  appeal.     Reversed. 

E,  A.  McAlpiriy  G.  M,  Oversireet  and  J.  V.  Oliver^  for 
appellants. 

Douglas  Dobbins^  for  appellee. 

Wiley,  J. — Appellee  sued  appellant  and  others  to  re- 
cover the  difference  between  the  value  of  certain  real  estate 
and  the  amount  of  a  mortgage  lien  thereon,  which  real  es- 
tate she  conveyed  to  appellant,  but  which  deed  of  convey- 
ance she  avers  was  a  mortgage.  The  complaint  avers  that 
on  July  2,  1896,  she  executed  to  appellant  a  mortgage  on 
certain  real  estate  to  secure  the  payment  of  $930,  which 
amount  she  had  borrowed  from  it;  that  by  the  terms  of  said 
mortgage  it  was  to  be  paid  in  weekly  payments  running 
through  an  indefinite  number  of  years;  that  if  such  weekly 
payments  should  be  suspended  for  three  months  the  entire 
sum  so  secured  should  become  due,  and  the  mortgage  might 
be  foreclosed;  that  on  September  20,  1897,  appellee  was, 
by  appellant,  through  its  officers,  induced  to  convey  said 
real  estate  to  it  by  a  deed  of  conveyance  which  was  abso- 
lute on  its  face,  but  in  fact  only  intended  further  to  secure 
said  mortgage ;  that  at  the  time  of  said  conveyance  appellee 
'Was  not  indebted  to  said  association  in  any  sum  except  as 
flhown  by  said  mortgage;  that  she  was  a  widow,  having  had 
no  experience  in  business,  and  had  no  one  to  advise  her; 
that  the  secretary  of  appellant  association  urged  and  re- 
quested appellee  to  execute  said  deed;  that  though  said  deed 
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expressed  the  consideration  therefor  as  $1,150,  the  same 
was  without  consideration,  and  th«  amount  specified  therein 
pretended  to  represent  only  the  amount  due  appellant  on 
eaid  mortgage  at  that  time;  that  at  the  time  of  said  pre- 
tended conveyance  it  was  agreed  between  the  parties 
thereto,  and  a  memorandum  to  that  eflFect  was  duly  entered 
upon  the  minutes  of  appellant  by  order  of  the  board  of  di- 
rectors, that  appellee  should  have  the  right  to  redeem  said 
property  and  have  the  same  reconveyed  to  her  at  any  time 
upon  the  payment  of  the  amount  due  appellant  by  the 
terms  of  said  mortgage;  that  on  October  27,  1898,  appel- 
lant coUusively  and  fraudulently,  A^'ith  the  design  of  de- 
priving appellee  of  her  rights,  entered  into  an  arrangement 
with  its  own  secretary,  one  Grubbs,  and  conveyed  said  prop- 
erty to  him  at  and  for  the  sum  of  $969.60,  which  repre- 
sented the  amount  due  upon  said  mortgage  at  that  time;  and 
that  said  Grubbs  has  since  conveved  said  real  estate  to  an 
innocent  purchaser.  It  is  further  charged  that  the  real  es- 
tate so  conveyed  and  mortgaged  by  her  was  of  the  value  of 
$1,500;  that  the  amount  appellee  owed  appellant  was  less 
than  $1,000.  The  prayer  of  the  complaint  is  that  appellee 
recover  from  the  appellant  the  sum  of  $500,  that  being 
the  difference  between  the  actual  value  of  the  property  and 
the  amount  due  the  association  upon  the  mortgage  at  the 
time  of  the  commencement  of  the  action.  The  president, 
secretary,  and  treasurer  of  the  association  were  made  de- 
fendants, but  they  each  demurred  to  the  complaint,  and 
their  demurrers  were  sustained.  The  cause  proceeded  to 
final  judgment  between  appellant  and  appellee  upon  the 
issuer  joined  by  an  answer  in  denial.  The  court  made  a 
special  finding  of  facts  and  stated  its  conclusions  of  law 
thereon.  Judsnu^nt  in  favor  of  appellee  for  $313.  Excep- 
tions were  reserved  to  the  conclusions  of  law.  Bv  the  as- 
dignment  of  errors  appellant  questions  the  overruling  of  the 
joint  demurrer  of  all  the  defendants  below,  and  the  correct; 
ness  of  the  conclusions  of  law. 
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The  objections  urged  to  the  complaint  are  not  well 
grounded.  The  deed  of  appellee  to  appellant,  as  shown  by 
the  facts  pleaded,  while  absolute  upon  its  face  as  between 
the  parties,  was  in  legal  effect  nothing  but  a  mortgage. 
Being  a  mortgage,  it  remained  a  mortgage,  for  here  thq 
maxim  applies:  "Once  a  mortgage,  always  a  mortgage." 
The  complaint  shows  a  contract  between  the  parties  by 
which  appellee  was  to  have  the  right  to  redeem  from  the 
mortgage  by  paying  the  amount  due  from  her  to  appellant, 
and  upon  such  payment  the  latter  was  under  obligations  to 
reconvey  to  her.  By  parting  with  the  title  by  deed,  to  an 
innocent  purchaser,  appellant  put  it  beyond  its  power  to  re- 
convey,  and  thus  violated  its  contract.  This  rendered  it 
liable  to  appellee  for  the  difference  between  the  value  of 
the  property  and  the  amount  she  was  indebted  to  appellant. 
This  conclusion  is  in  harmony  with  the  rule  declared  by  this 
court  in  the  case  of  Loeh  v.  McAlisteVj  15  Ind.  App.  643. 

The  facts  specially  found  are  as  follows:  That  on 
July  2,  1896,  appellee  executed  to  appellant  a  mortgage  on 
•certain  real  estate  to  secure  the  payment  of  $930  which  she 
had  borrow^ed  of  it;  that  said  mortgage  provided  that  she 
should  pay  to  appellant  each  week,  in  dues,  premiums,  and 
interest,  the  sum  of  sixtv-five  cents  on  each  share  of  stock 
owned  by  her  in  said  association,  together  with  an  assess- 
ment of  five  cents  per  share  for  expenses,  payable  quarterly, 
and  all  other  assessments  and  fines  which  might  be  assessed 
against  said  shares  of  stock;  that  the  mortgage  provided  that 
upon  failure  to  pay  said  dues,  etc.,  for  thirteen  weeks,  the 
mortgage  should  be  deemed  forfeited,  and  might  be  at  once 
foreclosed;  that  for  a  period  of  fifty-seven  weeks  prior  to 
September  20,  1897,  appellee  failed  to  pay  said  dues,  etc.; 
that  said  mortgage  was  duly  recorded;  that  on  September 
20,  1897,  at  the  request  of  appellant,  appellee  executed  it 
a  deed,  absolute  on  its  face,  to  said  real  estate,  upon  a  parol 
agreement  that  if  she  would  execute  said  deed  it  should  not 
go  of  record  until  the  end  of  forty-five  days,  and  that  if  she 
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paid  all  delinquencies  during  that  time  the  deed  should  bo 
of  no  avail  and  she  should  have  one  year  from  the  forty-five 
days  to  redeem  the  property;  that  the  amount  of  the  indebt- 
edness was  not  at  that  time  definitely  known,  but  should  be 
inserted  in  the  deed  later,  and  that  when  she  paid  her  in- 
debtedness the  property  was  to  be  reconveyed  to  her;  that 
at  the  end  of  forty-five  days  said  deed  was  duly  recorded^ 
and  the  consideration  of  $1,150  inserted  therein;  that  on 
the  27th  day  of  October,  1898,  appellant  executed  to  James 
T.  Grubbs  a  warranty  deed  for  said  real  estate;  that  on  the 

—  dav  of ,  1899,  said  Grubbs  and  his  wife  conveved 

in  trust  said  real  estate  to  S.  E.  Wright  for  the  sole  purpose 
of  having  the  same  reconveyed  to  said  Grubbs  and  wife  as 
tenants  by  entireties,  and  that  said  Wright  immediately 
thereafter  conveyed  said  property  to  Grubbs  and  wife;  that 
on  and  prior  to  said  27th  day  of  October,  1898,  said  Grubbs 
and  his  wife  had  full  notice  and  knowledge  of  the  terms  of 
the  agreement  upon  which  appellee  conveyed  to  appellant 
said  real  estate;  that  the  market  value  of  said  real  estate  on 
October  27,  1898,  was  $1,200;  that  the  amount  due  and 
owing  to  appellant  from  appellee  on  said  date  was  $911.61; 
that  on  said  date  there  was  due  appellee  from  appellant  the 
sum  of  $288.39,  with  six  per  cent,  interest  to  date  of  find- 
ing, making  in  all  $313;  and  that  said  Grubbs  was  secretary 
of  said  association  during  the  month  of  October,  1898.  As 
conclusions  of  law,  the  court  stated,  (1)  that  said  deed  from 
appellee  to  appellant  was  a  mortgage,  and  (2)  that  appellee 
was  entitled  to  recover  of  appellant  $313. 

To  entitle  appellee  to  recover,  under  the  averments  of 
her  complaint,  two  material  and  important  facts  must  ap- 
pear: (1)  That  the  instrument  executed  by  her  on  Septem- 
ber  20,  1897,  to  appellant  was,  in  fact,  a  mortgage;  and 
(2),  that  by  reason  of  the  conveyance  by  appellant  to 
Grubbs,  and  the  subsequent  mesne  conveyances,  she  has 
been  deprived  of  her  right  to  redeem.  To  have  lost  her 
right  to  redeem,  it  was  essential  that  the  court  should  fiod 
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as  a  fact  that  by  such  conveyances  the  title  now  reposes  in 
innocent  purchasers.  It  is  clear  that  James  T.  Grubbs 
could  not  be  an  innocent  purchaser.  He  was  an  executive 
officer  of  the  association,  and  chargeable  with  knowledge  of 
all  the  facts.  But  this  question,  by  the  finding  of  the  court, 
is  removed  from  the  domain  of  doubt,  for  it  is  found  as  a 
fact  that  both  Grubbs  and  his  wife,  in  whom  the  title  now 
vests,  had  full  notice  and  knowledge  of  the  terms  of  the 
agreement  upon  which  appellee  conveyed  the  real  estate  to 
appellant. 

The  deed  to  Wright  in  trust  did  not  convey  to  him  any 
title,  for  he  was  not  a  bona  fide  innocent  purchaser  for  valua 
He  took  the  conveyance  for  the  express  and  sole  purpose  of 
reconveying  the  property  to  Grubbs  and  wife  as  tenants  by 
entireties.  He  was  a  mere  trustee.  Under  §3403,  Burns 
1901,  no  title  vested  in  him.  He  had  no  right  of  possession 
and  no  control  over  the  real  estate  except  to  reconvey  the 
same  to  Grubbs  and  wife.  In  such  case  the  law  puts  the 
legal  title  at  once  in  the  beneficiary.  Myers  v.  Jackson^ 
135  Ind.  136-142.  It  follows  from  this  that  Grubbs  and 
wife,  the  present  holders  of  the  paper  title,  stand  in  the 
relation  of  assignees  of  appellant's  interest  in  the  real  estate, 
and  hence  appellee's  rights  have  not  been  changed  or  af- 
fected. Devlin  on  Deeds,  §1141,  says:  "Where  a  pur- 
chaser has  knowledge  or  notice  of  the  true  state  of  the  title, 
his  deed  is  only  an  assignment  of  the  grantee's  interest  in 
the  property."  In  Jones  on  Mortgages,  (4th  ed.)  §340,  it  is 
said:  "If  a  purchaser  take  a  conveyance  from  the  grantee, 
with  a  knowledge  that  the  grantor  claims  an  interest  in  the 
property,  he  takes  it  charged  with  the  same  equities  with 
which  it  was  charged  in  the  hands  of  the  mortgagee." 
French  v.  BurnSy  35  Conn.  359. 

The  right  of  redemption  is  cut  off  by  a  conveyance  from 
the  grantee  to  a  bona  fide  purchaser  for  value,  and  without 
notice,  and  such  bona  fide  purchaser  holds  the  land  free  from 
the  equity.    Brophy  Min.  Co.  v.  Brophy,  etcy  Co.^  15  Nev. 
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101;  Pancake  v.  Cauffman,  114'Pa,  St  113,  7  Atl.  67; 
Frink  v.  AdamSy  36  X.  J.  Eq.  485. 

But  the  right  to  redeem  still  continues  against  a  pur- 
chaser from  the  grantee  with  notice.  Graham  v.  Graham^ 
55  Ind.  23.  If  the  instrument,  though  a  deed  absolute  on 
its  face,  is  shown  to  be  a  mortgage,  it  will  be  treated 
as  a  mortgage  as  against  all  those  deriving  title  from  or 
under  the  original  trustee  who  are  not  bona  fide  purchasers 
for  value  and  without  notice.  Kitts  v.  Willsoiiy  130  Ind. 
492,  at  p.  499,  and  authorities  there  cited.  In  such  case 
the  grantee  may  maintain  an  action  for  the  foreclosure  of 
the  grantor's  equity  of  redemption,  and  the  grantor  may 
maintain  an  action  to  redeem  and  to  compel  a  reconveyance 
upon  his  payment  of  the  debt  secured.  Pomeroy's  Eq.  Jur, 
§1196,  and  authorities  cited.  In  the  case  of  Graham  v, 
Graham^  supra,  it  was  said:  "If  the  conveyance  from  John 
J.  to  Phanuel  Graham  was  intended  as  a  mortgage,  it  would 
seem  that  nothing  whatever  passed  to  the  plaintiff  by  the 
deed  from  Phanuel  to  her,  she  having  notice  of  the  facts, 
and  the  debt  not  having  been  assigned  to  her.'' 

Under  the  facts  found,  and  upon  the  authorities  cited^ 
Grubbs  and  wife  took  the  paper  title  to  the  real  estate  in 
question  charged  with  any  equity  appellee  had  in  it,  for 
they  stand  in  the  place  of  the  appellant,  and  acquired  no 
greater  rights  than  it  possessed.  Appellee  has  not  been  de- 
prived of  her  right  to  redeem  by  the  conveyances  which 
placed  the  paper  title  in  them. 

It  is  urged  by  appellant  that  the  transaction- between  it 
and  appellee  by  which  she  conveyed  by  deed,  absolute 
upon  its  face,  the  real  estate  to  it,  constituted  a  conditional 
sale.  This  position  does  not  find  support  in  the  authorities. 
To  constitute  the  conveyance  a  conditional  sale,  it  must  ap- 
pear that  the  debt  owing  to  appellant  from  appellee  was 
thereby  extinguished.  The  special  finding  of  facts  shows 
that  the  debt  was  not  extinguished,  for  appellee  was  given 
the  right  to  pay  it  and  have  reconveyed  to  her  the  land. 
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See  Voss  v.  Eller^  109  Ind.  260,  at  p.  264,  and  authorities 
there  cited. 

Under  the  facts  in  this  case  there  is  no  doubt  but  what 
the  instrument  executed  by  appellee  to  appellant,  Septem- 
ber 20,  1897,  must  be  regarded  as  a  mortgage.  This  being 
true,  and  the  title  not  having  passed  to  innocent  purchasers, 
for  value,  without  notice,  but  to  the  present  holders  of  the 
paper  title,  with  notice,  appellee  has  not  been  deprived  of 
any  right  she  had,  under  the  conveyance,  as  against  appel- 
lant.   It  would  seem  that  she  has  mistaken  her  remedy. 

Judgment  reversed,  and. the  court  below  is  directed  to 
restate  its  conclusions  of  law  in  harmony  with  this  opinion 
and  render  judgment  against  the  appellee. 


Heller  v.  Dailey  et  al. 

[No.  3,637.     Filed  April  2,  1902.  ] 

Natural  Gab. — How  Chvnership  of  Gas  and  Oil  Acquired. — ^By  reason  of 
the  flnidity  and  elusiveuess  of  petroleum  and  natural  gas,  the  abso- 
lute ownership  thereof  within  and  under  land  cannot  be  acquired 
without  reducing  the  oil  and  gas  to  actual  control,    pp,  660,  661, 

Samb. — Nature  of  Gas  and  Oil  Lease. — ^A  contract  of  a  landowner,  by 
the  terms  of  wliich  he  grants  to  another  ''all  the  oil  and  gas  in 
and  under''  a  certain  tract  of  land,  and  providing  i)enalties  for 
delay  in  the  drilling  of  the  wells,  is  an  assignable  interest  in  the 
land  and  must  be  in  writing,    pp.  660-672. 

Samb. — Real  Estaik. — Contract. — Surrender  of  Interest  Must  be  in  Writ- 
ing.— A  grant  of  such  an  interest  in  land  cannot  be  surrendered 
without  a  writing  sufficient  for  the  conveyance  of  real  estate. 
pp.  666,  667. 

Samb. — Assignment  of  Lease. — ^The  assignment  of  an  oil  and  gas  lease 
does  not  relieve  the  assignor  from  liability  on  an  express  covenant 
therein,    pp,  667-^7£. 

From  the  Wells  Circuit  Court ;  J.  W.  Headington^  Spe- 
cial Judge. 

Suit  by  Lemuel  Heller  against  Michael  Dailey  and 
others  to  enforce  the  covenants  of  an  oil  and  gas  lease. 
From  a  decree  for  defendants,  plaintiff  appeals.  Affirmed 
in  part  and  reverted  in  fart. 
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6r.  Mock,  J.  Mock  and  L.  Mock,  for  appellant. 
J.  S.  Daileyj  A.  SimmonSy  F.  C.  DaUey^  A.  L.  SKarpe^ 
C.  E.  Sturgit  and  Mason  ^  Mason,  for  appellees. 

Black,  J. — The  appellant,  Lemuel  Heller,  in  March, 
1899,  sued  the  appellees,  Michael  Dailey,  Frank  Eddington, 
Orlando  II.  Britton  and  Frederick  E.  Britten.  There  was 
anotlier  defendant,  Frank  L.  Waring,  whose  death  was  sug- 
gested pending  the  proceedings  in  the  court  below,  without 
substitution  of  a  representative.  The  action  was  upon  a 
written  contract,  dated  April  22,  1896,  signed  and  acknowl- 
edged by  the  appellant  and  the  appellees  Dailey  and 
Eddington,  by  the  terms  of  which  the  appellant,  of  the  firat 
part,  granted  to  the  appellees  Dailey  and  Eddington,  of 
the  second  part,  "all  the  oil  and  gas  in  and  under"  a  certain 
tract  of  eighty  acres  of  land,  with  the  right  to  enter  thereon 
at  all  times  for  the  purpose  of  drilling  and  operating  for 
oil  or  gas,  to  erect  structures,  lay  pipes,  etc.,  excepting  and 
reserving  to  the  appellant  the  one-sixth  part  of  all  oil  pro- 
duced and  saved  from  said  premisee,  to  be  delivered,  etc.; 
"to  have  and  to  hold  the  above  premises  on  the  following 
conditions:  If  gas  only  is  found,  second  party  agrees  to 
pay  $200  each  year  for  the  product  of  each  well  while  the 
same  is  being  used  oif  the  premises,  and  the  first  party  to 
have  gas  free  of  cost  to  heat  all  stoves  in  dwelling-houses 
and  for  domestic  purposes  during  the  same  time.  When 
first  party  shall  request  it,  second  party  shall  bury  all  oil 
and  gas  lines  and  pay  all  damages  to  growing  crops  by 
reason  of  burying  or  removing  said  pipe  lines  or  other  opera- 
tions.  In  case  no  well  is  completed  within  sixty  days  from: 
this  date,  then  this  grant  shall  be  null  and  void,  unless  sec- 
ond party  shall  pay  the  said  first  party  $1  per  day  in  ad- 
vance for  each  day  thereafter  such  completion  is  delayed. 
The  second  party  shall  have  the  right  to  use  sufficient  gaa 
and  oil  or  water  to  run  all  machinery  for  the  operation  of 
said  wells,  and  also  the  right  to  move  all  its  property  at  any 
time;  and  it  is  further  agreed  by  the  party  of  the  secoufil 


NOVEMBER  TERM,  1901— Vol.  2b.  557 

Heller  v.  Dailey. 

part  that  they  shall  drill  a  well  at  the  rate  of  one  well  every 
eixty  da}-*  after  date,  until  five  wells  are  completed.  In 
case  any  well  is  not  completed  in  said  sixty  days  as  above 
provided  for,  parties  of  the  second  part  shall  pay  $1  per  day 
in  advance  until  said  well  is  completed.  It  is  understood 
between  the  parties  to  this  agreement  that  all  the  conditions 
between  the  parties  hereunto  shall  extend  to  their  heirs,  ex- 
ecutors and  assigns." 

It  was  alleged  in  the  complaint  that  on  the  22nd  of  April, 
1806,  the  appellee  Eddington  assigned  in  writing  all  his 
interest  in  the  lease  to  the  appellee  Dailey,  who  on  the  28th 
of  the  same  month  assigned  in  writing  an  undivided  one-half 
interest  therein  to  the  defendant  Waring;  that  on  the  17th 
of  June,  1896,  the  lease  with  these  assignments  was  duly 
recorded,  etc.;  that  Dailey  and  Waring  assigned  the  lease 
to  the  Capitol  Oil  Company,  which  had  since  gone  into  the 
hands  of  a  receiver  and  had  become  defunct;  that  the  re- 
ceiver sold  and  assigned  the  lease  to  the  appellees  Britton 
and  Britton,  "who  accepted  the  same  and  took  and  now  hold 
possession  of  the  said  lease  and  premises;"  that  pursuant  to 
the  lease  the  defendants  drilled  two  wells  on  the  premises 
within  120  days,  "but  have  failed  to  either  drill,  complete, 
or  construct  any  other  wells  thereon  or  to  pay  the  rental  for 
the  delay  in  the  construction  of  the  remaining  three  wells." 
The  amount  of  the  "daily  rental"  alleged  to  have  accrued 
under  the  lease  on  each  of  these  three  wells  not  drilled  was 
averred,  all  of  which  it  was  alleged  remained  unpaid  and 
due  the  appellant  from  the  defendants,  and  judgment  was 
demanded  for  the  amount  thereof. 

The  answer  of  Britton  and  Britton  was  a  general  denial. 
Dailey.  and  Eddington  each  filed  an  answer  in  seven  para- 
graphs. The  appellant  relies  for  the  reversal  of  the  judg- 
ment upon  alleged  error  in  overniling  his  demurrers  to  the 
third,  fourth,  and  fifth  paragraphs,  severally,  of  each  of 
these  answers,  and  in  overruling  his  motion  for  a  new  trial. 

In  the  third  paragraph  of  each  answer  it  was  pleaded,  in 
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substance,  that  before  the  expiration  of  180  days  from  the 
execution  of  the  lease,  and  when  it  was  owned  by  Dailey 
and  Waring,  and  when  no  rent  was  due  upon  it,  by  mutual 
consent  and  agreement  between  the  appellant  and  Dailey 
and  Waring,  the  lease  was.  surrendered  by  them  to  the  ap- 
pellant, and  he,  in  consideration  of  the  surrender,  released 
the  parties  to  the  lease  and  their  assigns  from  the  payment 
of  rent  thereafter. 

In  the  fourth  paragraph  of  each  of  the  answers,  the 
pleader  alleged  in  substance  that  at  a  designated  time,  when 
no  rent  was  due,  the  owners  of  the  lease,  Dailey  and  War- 
ing, accepted*  a  proposition  of  the  lessor  that,  if  Dailey  and 
Waring  would  assign  it  to  the  Capitol  Oil  Company,  he 
would  accept  that  company  for  and  instead  of  the  lessees 
and  Waring,  and  would  release  them  from  any  further  ob- 
ligation imder  the  lease;  and  that  the  owners  of  the  lease 
did  assign  it  to  that  company,  which  then  and  there  took 
possession  of  the  premises  under  the  lease. 

In  the  fifth  paragraph  of  the  answer  of  Dailey,  he  al- 
leged, that  before  the  completion  of  the  second  well,  in 
1896,  he  was  about  to  sell  the  lease  to  the  Capitol  Oil  Com- 
pany, and  was  negotiating  with  Dye,  agent  for  that  com- 
pany, for  such  sale;  that  Dailey  in  company  with  Dye  called 
upon  the  appellant,  and  Dailey  informed  the  appellant  of 
such  negotiation  and  that  such  sale  would  be  made  if  satis- 
factory to  appellant  and  if  he  would  discharge  Dailey,  Ed- 
dington  and  Waring  from  liability  accruing  under  the  lease 
thereafter;  w^hereupon  appellant  informed  Dye  and  Dailey 
that  he  would  be  glad  if  such  sale  would  be  made,  and  that 
he  would  release  said  defendants  from  all  liability  under 
the  lease;  that  in  pursuance  of  said  agreement  said  defend- 
ants did  sell  and  assign  the  lease  to  the  Capitol  Oil  Com- 
p>any;  that  Dailey  would  not  have  so  sold  and  assigned  the 
lease  but  for  the  appellant's  promise  and  agreement  to  dis- 
charge him  from  liability  under  the  lease;  that  in  pursuance 
to  said  sale  the  company  took  possession  of  the  premises  and 
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the  oil  well  thereon,  and  drilled  and  constructed  an  addi- 
tional oil  well  thereon,  and  operated  said  wells  and  produced 
oil  therefrom,  and  paid  appellant  a  share  of  oil  produced 
from  the  wells  as  rental  and  royalty  according  to  the  terms 
of  the  lease,  which  rental  and  royalty  the  appellant  ac- 
cepted; and  that  at  the  time  of  such  sale  to  the  company 
there  was  no  rental  or  other  liability  due  in  favor  of  the 
appellant  against  Dailey  under  the  lease,  and  all  rentals 
and  other  sums  under  the  lease  up  to  that  time  had  been 
fully  paid. 

In  the  fifth  paragraph  of  Eddington's  answer,  he  alleged 
an  agreement  and  promise  of  the  appellant,  prior  to  180 
days  from  the  date  of  the  lease,  that  if  the  lease  were  sold 
and  assigned  to  Dye,  the  appellant  would  discharge  the 
lessees  and  Waring  from  liability  and  rentals  thereafter 
accruing;  that  pursuant  to  that  agreement,  the  owners  of 
the  lease  sold  and  assigned  the  lease  to  Dye  and  surren- 
dered to  him  the  possession  of  "the  same;"  and  that  neither 
of  "said  defendants  have  since  said  date  owned  any  interest 
in  said  lease." 

It  may  not  be  wholly  irrelevant  to  remark  that  in  each 
of  these  answers  the  first  paragraph  was  a  general  denial, 
and  the  second,  an  answer  of  payment;  that  a  demurrer  to 
the  sixth  paragraph  of  each  answer  was  sustained;  and  that 
the  seventh  paragraph  of  each  answer,  to  which  no  de- 
murrer was  addressed,  was  in  substance  like  the  fifth  para- 
graph of  the  separate  answer  of  Eddington,  above  men- 
tioned, except  that  the  assignment  was  represented  as  hav- 
ing been  made  to  the  Capitol  Oil  Company. 

In  cases  involving  contracts  relating  to  the  finding  and 
taking  of  oil  and  gas  from  land,  it  is  not  always  easy  to 
etate  or  to  apply  legal  definitions.  We  must  seek  for  prac- 
tical results,  not  inconsistent  with  the  principles  of  law  re- 
lating to  analogous  matters,  but  maintaining  so  far  as  may 
be  the  rights  of  parties  to  contract  with  reference  to  their 
own  property. 
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By  the  terms  of  this  contract  the  landowner  "grants"  to 
Dailey  and  Eddington  "all  the  oil  and  gas  in  and  under" 
the  land,  with  the  right  to  enter  upon  the  land  at  all  times 
for  the  purpose  of  drilling  and  operating  for  oil  or  gas,  and 
to  erect  and  maintain  all  buildings  and  structures  and  to  lay 
all  pipes  necessary  for  the  production  and  transportation  of 
the  oil  or  gas  taken  from  the  land,  excepting  and  reserving 
a  certain  portion  of  the  oil  produced.  No  other  interest  in 
the  land  is  transferred,  the  right  of  the  landowner  to  culti- 
vate the  soil  being  recognized.  The  contract  is  not  in  the 
form  of  a  lease  of  the  land,  or  any  portion  of  it,  for  years 
or  for  life  or  in  perpetuity,  with  an  accompanying  right,  as 
an  incident  of  the  letting,  of  taking  the  oil  and  gas  beneath 
the  surface. 

Where  a  thing  is  mentioned  in  the  premises  of  a  deed 
as  the  thing  granted,  and  another  thing  is  mentioned  as  the 
thing  granted  in  the  habendum,  unless  that  which  is  newly 
60  mentioned  is  impliedly  mentioned  in  the  premises  it  will 
not  pass.    Elphin.  Inter,  of  Deeds,  212-213. 

The  grant  is  not  limited  to  any  period  of  time,  though, 
as  in  the  case  of  a  grant  of  the  coal  in  certain  land,  it  would 
cease  to  be  operative  whenever  it  should  be  found  that  no 
oil  or  gas  was  beneath  the  soil,  or  none  that  could  be  taken 
with  benefit;  whereas  a  lease  of  land,  properly  so  called, 
would  continue  in  force  according  to  its  provisions  until  the 
end  of  the  term.  The  contract  is  in  effect  a  grant  of  the 
right  to  take  all  the  oil  and  gas  that  may  be  found  and  taken 
by  making  wells  as  prescribed  upon  the  particular  tract  of 
land,  with  accompanying  incidental  rights  to  do,  as  indi- 
cated in  the  contract,  upon  the  surface,  those  things  needed 
for  the  enjoyment  of  the  principal  right  so  to  take  oil  and 
gas.  It  confers  rights  not  limited  as  to  time,  unless  it  be  as 
to  the  indefinite  period  within  which  oil  or  gas  may  be  taken 
advantageously  imder  the  conditions  prescribed.  The  right 
to  take  all  the  oil  and  gas  in  and  under  the  land  is  in  its 
nature  an  exclusive  right.    It  is  inconsistent  with  a  right  iu 
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the  grantor  or  others  under  him  to  take  any  of  the  oil  or  gas 
from  beneath  the  designated  land,  at  least  through  wellft 
drilled  upon  that  land.  The  oil  and  gas  in  their  free  and 
natural  state  within  the  land  constitute  a  part  of  it,  though, 
they  be  fluent  and  liable  to  depart  to  other  land,  there  to 
be  taken  into  po^ession  through  wells  made  for  such  pur- 
pose. The  right  to  take  such  minerals  from  the  land  consti- 
tutes an  interest  in  the  land.  The  instrument  under  consid' 
eration  does  not  create  a  mere  personal  privUege  to  take  the 
minerals  from  the  land.  It  is  an  exclusive  and  assignable 
interest  in  land.  If  with  propriety  it  can  be  called  a  license, 
it  must  be  a  license  coupled  with  an  interest  in  land.  By 
its  terms  the  contract  is  a  grant  of  the  minerals  in  and  under 
the  land.  If  by  such  general  terms  all  of  a  specified  solid 
mineral,  as  coal,  in  and  under  the  land  were  granted,  it 
would  be  a  grant  of  real  estate  (Plummer  v.  Hillside^  etc., 
Co.y  160  Pa.  St.  483,  28  Atl.  853);  but  because  of  the 
fluidity  and  fugitivenf«s  of  petroleum  and  natural  gas  the 
absolute  ownership  of  these  mineral  substances  within  the 
land  can  not  be  acquired  without  reducing  them  to  actual 
control;  so  that  a  distinction  must  be  and  is  made  between 
these  elusive  minerals  in  and  under  the  ground  and  the  solid 
minerals  in  place  in  the  earth.  Therefore,  a  grant  of  all 
the  oil  and  gas  in  and  under  a  tract  of  land  is  not  a  grant  of 
any  particular  specific  substance  as  would  be  a  grant  of  the 
coal  in  and  under  certain  land. 

The  owner  of  land  is  not  by  virtue  of  his  proprietorship 
thereof  the  absolute  owner  of  the  oil  and  gas  in  and  under 
it,  in  its  free  and  natural  state,  not  yet  reduced  to  actual 
control  of  any  person,  but  he  together  with  the  other  owners 
of  land  in  the  gas  field  has  a  qualified  ownership,  consisting 
of  or  amounting  to  his  exclusive  right  to  do  what  may  be 
done  on,  through  and  under  his  land  (as  making  of  wells) 
necessary  to  reduce  the  minerals  to  his  possession,  and  by 
thus  acquiring  the  exclusive  control  to  become  the  owner 
Vol.  28—36 
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of  the  mineral  substances  as  his  personal  property,  obsen'- 
ine:  due  regard  in  his  operations  to  the  like  enjoyment  of 
such  exclusive  right  by  all  other  landowners  in  like  circum- 
stances. This  exclusive  right  is  his  private  property.  He 
can  not  grant  more  than  he  owns;  therefore,  by  granting  all 
the  oil  and  gas  in  and  under  his  land,  he  does  not  grant  more 
than  a  right  to  reduce  to  ownership  the  oil  and  gas  which 
may  be  obtained  by  operating  on  the  land,  whereby  sub- 
stances which  at  the  time  of  the  making  of  the  grant  may  be 
in  and  under  lands  of  other  surface  proprietors  may  come 
into  rightful  ownership  of  the  grantee  as  his  personal  prop- 
erty. 

Though,  because  of  the  peculiar  nature  of  oil  and  gas,  a 
corporeal  interest  in  them  in  place  can  not  be  created,  and 
title  to  the  specific  mineral  substances  can  not  be  acquired 
without  the  reduction  of  them  first  to  personal  property, 
yet  the  exclusive  and  assignable  right  to  do  this,  with  the 
accompanying  rights  necessary  to  such  accomplishment, 
constitutes,  not  a  privilege  revocable  before  it  has  been 
acted  upon,  but  a  subsisting,  exclusive,  assignable  and  irrev- 
ocable right  which  accrues  upon  the  execution  of  the  writ- 
ten instrument  of  conveyance  and  before  any  action  has 
been  taken  thereunder.  The  right  so  created  is  not  sus- 
ceptible of  livery  of  seizin,  and  is  in  the  nature  of  an  incor- 
poreal hereditament.  See  Funic  v.  Haldemariy  53  Pa.  St. 
229. 

The  contract  before  us  can  not  be  regarded  as  a  lease  of 
land  for  three  years  or  less,  or  as  a  lease  of  land  ineffectual 
because  of  uncertainty  or  indefiniteness  of  duration  of  term; 
and  occupancy  thereunder  can  not  be  regarded  as  a  tenancy 
from  year  to  year ;  but  the  interest  granted  is  properly  to  be 
considered  as  an  interest  in  land  within  the  meaning  of  our 
statutes. 

In  Heal  v.  Niagara  Oil  Co.,  (1898)  150  Ind.  483,  the 
court  discusses  a  gas  and  oil  lease  made  by  a  mar- 
ried woman,  in  which  her  husband  did  not  join.    The 


NOVEMBEK  TEKM,  1901— Vol.  28.  563 

Heller  V.  Dailey. 

form  of  the  premises  of  the  instrument  is  not  stated.  It 
was  said  in  the  court's  opinion  to  be  a  lease  for  one  year 
from  a  specified  date,  which  contained  a  provision  relating 
to  payment  at  a  certain  rate  per  year  for  delay  in  completing 
a  well.  Xo  well  had  been  drilled.  It  was  said  that  for  the 
purpose  of  prospecting,  such  leases  involve  a  mere  use  and 
part  with  no  greater  interest  in  the  freehold  than  the  or- 
dinary agricultural  lease,  and  that  for  the  purpose  of  vest- 
ing an  exclusive  right  of  prospecting  or  operating  for  gas 
and  oil,  a  married  woman  has  power  to  lease  without  the 
joining  of  her  husband,  as  without  her  husband  she  may 
lease  her  separate  land  for  agricultural  purposes;  it  being 
provided  by  statute  that  all  the  rents,  issues,  income,  and 
profits  of  a  married  woman's  estate  shall  be  and  remain  her 
separate  estate  and  under  her  control  the  same  as  if  she 
were  unmarried.  It  was  said  tliat  no  question  was  involved 
as  to  the  effect  of  the  instrument  to  carry  a  freehold  estate. 
In  the  course  of  the  opinion  it  was  said  that  leases  of  such 
character  may  carry  a  substantial  and  enduring  interest  in 
the  freehold,  but  that  in  their  primary  effect  they  part  with 
no  immediate  title  or  estate  and  carry  but  right  of  explora- 
tion, any  title  or  estate  which  may  be  contemplated  remain- 
ing inchoate  and  of  no  effect  until  oil  or  gas  is  f oimd. 

In  Columbian  Oil  Co.  v.  Blake  (1895),  13  Ind.  App.  680, 
the  action  was  for  a  recovery  of  rents  upon  a  written  con- 
tract executed  by  the  plaintiff,  a  married  woman,  her  hus- 
band not  joining  therein.  The  defendant,  an  assignee, 
sought  to  relieve  itself  from  liability  on  the  assumption  that 
the  contract  was  void  under  the  statute  which  provides  that 
a  married  woman  shall  have  no  power  to  encumber  or  con- 
vey her  real  estate  except  by  deed  in  which  her  husband 
shall  join  with  her.  The  contract  was  in  some  respects  like 
the  one  before  us  (though  having  more  of  the  ordinary  fea- 
tures of  a  lease),  being  a  grant  of  all  the  oil  and  gas  in  and 
under  the  described  land,  with  right  to  enter  at  all  times 
for  the  purpose  of  operating  for  oil  tr  gaa,  to  erect  and  main- 


564        APPELLATE  COURT  OF  INDIANA, 

Heller  v.  Dailey. 

tain  buildings,  lay  pipes,  etc. ;  "to  have  and  to  hold  the  above 
premises  on  the  following  conditions,"  etc.,  these  words 
being  followed  by  provisions  like  those  in  the'  contract  be- 
fore us  relating  to  gas,  the  burying  of  pipes,  the  payment  of 
damages  to  crops,  the  right  to  remove  property,  etc.  There 
was  a  stipulation  that  for  failure  to  drill  a  well  as  prescribed, 
the  party  of  the  second  part  should  pay  annually  thereafter 
$5  per  acre,  until  the  well  should  be  completed,  it  being 
provided  also  that  the  party  of  the  first  part  ^^eases  one  acre 
anywhere  out  of"  the  land  for  a  test  well,  and  that  if  oil 
or  gas  should  be  found,  then  the  party  of  the  second  part 
"has  the  balance"  of  the  land  to  drill  at  the  same  royalty, 
etc. ;  and  it  was  provided  that  all  the  conditions  of  the  con- 
tract should  extend  to  the  heirs,  successors,  executors  and 
assigns  of  the  parties.  It  was  held,  that  the  oil  and  gas  in 
the  earth  were  part  of  the  land,  and  that  the  contract  was 
void  as  a  conveyance  by  the  married  woman  of  her  real 
estate. 

While,  for  reasons  which  w^e  have  sought  to  state,  we  do 
not  regard  the  contract  in  suit  as  a  grant  of  land,  or  as  a 
lease  properly  so  called,  but  do  regard  it  as  a  grant  of  a  right 
in  the  nature  of  an  incorporeal  hereditament,  operative 
from  the  time  of  its  execution  and  during  the  accomplish- 
ment of  its  purpose  as  a  transfer  of  an  exclusive  right  to 
search  for,  take  and  appropriate  the  minerals  mentioned  in 
the  instrument,  under  whatever  technical  common  law  term 
it  may  most  properly  be  classed,  it  must  be  held  to  be  a 
conveyance  of  an  interest  in  land  within  the  meaning  of  our 
statutes. 

Whether  the  contract  before  us  be  regarded  as  a  grant 
of  an  incorporeal  hereditament  and  governed  by  the  rules 
applicable  to  such  grant,  or  be  considered  as  a  lease  of  land, 
all  the  answers  in  controversy  before  us  must>  we  think,  be 
held  insufficient. 

Our  statute  provides:  "Conveyances  of  lands  or  of  any 
interest  therein,  shall  be  by  deed  in  writing,  subscribed. 
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sealed,  and  duly  acknowledged  by  the  grantor  or  by  his  at- 
torney,  except  bona  fide  leases  for  a  term  not  exceeding 
three  years."  §3335  Burns  1901 ;  Schmitz  v.  Lauferty^  29 
Ind.  400;  Raihhack  v.  Walke,  81  Ind.  409;  Peters  y. 
Barnes,  16  Ind.  219. 

The  word  "grantor"  in  this  statute  embraces  every  per- 
son by  whom  any  estate  or  interest  in  lands  is  created, 
granted,  bargained,  sold,  conveyed,  transferred  or  assigned. 
§3375  Burns  1901.  The  word  "land"  in  our  statutes  in- 
cludes "lands",  "tenements"  and  ^Tiereditaments".  §§241, 
1309  Burns  1901.  It  is  not  necessarv  to  use  the  words 
"heirs  and  assigns"  to  create  in  the  grantee  an  estate  of  in- 
heritance. §3348  Burns  1901.  The  affixing  of  a  private 
seal  is  not  necessary  to  give  validity  to  any  conveyance  of 
lands  or  any  interest  therein  by  a  natural  person.  §3421 
Bums  1901. 

Our  statute  of  frauds  provides,  that  no  action  shall  be 
brought  upon  any  contract  for  the  sale  of  lands  unless  the 
contract  or  some  memorandum  or  note  thereof  shall  be  in 
writing  and  signed  by  the  party  to  be  charged  therewith,  or  " 
by  some  person  thereunto  by  him  lawfully  authorized,  ex- 
cepting, however,  leases  not  exceeding  the  term  of  three 
years.  §6629  Burns  1901;  Ifailsback  v.  WalJcey  81  Ind. 
409. 

At  common  law,  corporeal  hereditaments  were  demisable 
without  deed  or  writing,  the  lease  being  perfected,  in  the 
case  of  a  demise  for  years,  by  the  entry  of  the  lessee,  and  by 
livery  of  seizin  in  the  case  of  a  lease  for  life;  but  a  deed 
was  always  required  for  the  conveyance  of  incorporeal 
hereditaments.  The  pro^dsion  of  the  first  section  of  the 
English  statute  of  frauds  (29  Car.  TI.  ch.  3)  that  leases  not 
in  writing  should  have  the  effect  of  leases  at  will,  left  un- 
touched leases  of  incorporeal  hereditaments.  2  Piatt 
Leases,  1,  2. 

At  common  law,  a  lease  of  corporeal  hereditaments  might 
be  surrendered  to  him  who  had  the  reversion  or  remainder 
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without  deed,  writing,  or  livery;  but  a  deed  was  indispensa- 
ble to  a  surrender  of  incorporeal  hereditaments.  2  Piatt 
Leases,  499.  At  common  law,  a  lease  for  years  or  for  life 
might  be  surrendered  by  parol  or  by  operation  of  law. 
Lynch  v.  Lynch,  6  Irish  L.  R.  131;  18  Am.  &  Eng.  Ency. 
of  Law,  338. 

Incorporeal  hereditaments,  the  conveyance  of  which 
could  not  be  evidenced  and  accompanied 'by  livery  of  seizin, 
but  lay  only  in  grant,  always  at  common  law  could  pass  only 
by  deed,  and  could  not  be  surrendered  by  operation  of  law. 
Brown  St.  of  Fr.,  §§2,  5;  Reed  St.  of  Fr.,  §767;  Washb. 
Real  Prop.,  §552;  Lyon  v.  Beed,  13  M.  &  W.  285;  Wood 
Landlord  ct  Tenant  (2nd  ed.)  1154,  and  notes. 

By  section  three  of  the  English  statute  of  frauds  it  was 
provided,  that  "no  leases  *  *  *  shall  be  assigned, 
granted  or  surrendered,  unless  it  be  by  deed  or  note  in 
writing  signed  *  *  *,  or  by  act  and  operation  of  law." 
After  the  enactment  of  this  statute,  which  introduced  no 
change  as  to  incorporeal  hereditaments,  they  could  not  be 
surrendered  except  by  deed.  Lyon  v.  Reed,  18  M.  k  W. 
285;  2  Piatt  Leases,  503;  Brown  St.  of  Fr.,  §§2,  5.  The 
common  law  in  respect  to  the  surrender  of  leases  must  be 
regarded  as  in  force  in  this  State,  except  so  far  as  it  is  modi- 
fied by  our  own  statutes.    §236  feurns  1901. 

Our  statutes  do  not  contain,  as  do  those  of  some  of  our 
states,  any  express,  separate  provision  relating  to  assign- 
ments or  surrenders  of  leases,  corresponding  to  the  third 
section  of  the  English  statute.  But  our  statutes  contain, 
nothing  expressly  or  by  necessary  implication  forbidding 
surrender  bv  act  and  operation  of  law,  and  construing  our 
express  requirements  concerning  conveyances  as  relating 
to  transfers  by  contract,  and  as  including  surrenders  in  f act^ 
we  may  hold  that  such  surrenders  as  properly  come  within 
the  meaning  of  the  words  'Hby  act  and  operation  of  law"  as 
used  in  the  British  statute  of  frauds  and  in  similar  statutory 
provisions  of  sister  states,  may  be  upheld  in  this  State.    The 


XOVEMBER  TEKM,  1901— Vol.  28.  667 

Heller  v.  Dailey. 

provision  of  the  English  statute  for  surrender  by  act  and 
operation  of  law  was  but  a  statutory  recognition  of  a  com- 
mon law  method. 

It  seems  sufficiently  plain  that  an  interest  in  land  lying 
only  in  grant  or  a  term,  unless  it  be  for  three  years  or  less, 
can  not  be  surrendered  by  express  contract,  that  is,  can 
not  be  transferred  or  yielded  up  by  surrender  in  fact,  with- 
out a  writing  sufficient  for  the  conveyance  of  an  interest 
in  land  greater  than  can  be  created  by  parol.  See  18  Am. 
&  Eng.  Ency.  of  Law,  358;  McCall  Real  Prop.,  95,  96;  Tay- 
lor Landl.  and  Ten.,  §509;  Wood  Landl.  and  Ten.,  §§488, 
494;  1  Washb.  Real  Prop.  (5th  ed.),  579;  Peters  v.  BameSy 
16  Ind.  219;  Ross  v.  Schneider,  30  Ind.  423. 

There  has  been  a  diversity  of  decision  both  as  to  the  facts 
which  may  constitute  a  surrender  by  operation  of  law  and 
as  to  the  legal  principles  applicable  thereto.  We  will  not 
imdertake  to  discuss  the  general  subject,  but  will  confine 
our  obser^-ations  to  the  instance  of  a  substitution  of  tenants 
and  to  the  case  where  there  has  been  an  assignment  by  the 
lessee  to  a  third  person.  If  the  law  will  imply  a  surrender 
in  a  given  case,  it  would  seem  to  be  reasonably  clear  that 
the  implication  will  arise  from  the  acts  of  the  parties,  and 
will  not  be  based  upon  proof  of  an  oral  agreement  between 
lessor  and  lessee.  The  one,  whether  lessor  or  lessee,  against 
whom  such  a  surrender  is  asserted  by  the  other,  must  have 
been  a  party  to  some  action  from  which  a  surrender  may 
properly  be  presumed  by  the  court.  The  surrender  should 
be  indicated  by  acts.  We  will  not  pause  to  seek  to  reconcile 
the  various  opinions  as  to  the  principle  of  law  on  which  this 
cenclusion  of  the  court  should  proceed. 

If  the  lessee  assign  to  a  third  person  and  the  lessor  accept 
rents  from  the  assignee  in  peaceable  possession,  it  may  be 
presumed  from  this  act  of  the  lessor  in  accepting  the  rent 
due  from  his  lessee  through  the  hands  of  another  in  posses- 
sion, that  the  lessor  acquiesces  in  the  assignment,  but  such 
conduct  does  not  necessarily  indicate  that  the  lessor  has 
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been  a  party  to  the  creation  of  a  new  tenancy.  Such  facts 
'  n:ay  constitute  evidence  of  an  assignment  but  riot  of  a  sur- 
render, and  if  a  surrender  may  be  established  by  the  further 
proof  of  a  parol  agreement  between  the  lessor  and  the  lessee, 
to  which  the  assignee  was  not  a  party,  this  would  be  basing 
the  essential  fact  constituting  the  surrender  upon  parol  evi- 
dence of  an  express  contract,  and  not  deriving  it  by  act  and 
operation  of  law. 

In  Frank  v.  Maguire,  42  Pa.  St  77,  82,  it  is  said:  "It 
€urely  is  not  necessary  to  cite  cases  to  prove  that  a  tenant  is 
bound  by  his  express  contract  to  pay  rent,  even  after  he  has 
assigned  the  term  with  his  landlord's  assent,  and  though  the 
landlord  has  accepted  the  assignee  as  his  tenant,  and  re- 
ceived rent  from  him".  See,  Sanders  v.  Sharp,  153  Pa. 
St.  555,  562,  25  Atl.  524. 

In  Creveling  v.  DeHart,  54  K  J.  L.  338,  23  Atl.  611,  an 
action  by  a  lessor  to  recover  from  the  lessee  for  non-pay- 
ment of  rent,  a  plea  was  held  insufficient  which  stated  that 
tlie  lessee  entered  into  negotiations  with  a  third  party 
named,  and  notified  the  lessor,  who  encouraged  the  lessee  to 
sell  and  assign  the  lease  to  a  third  party,  and  therefore  the 
lessee  duly  assigned  and  conveyed  the  same  to  such  third 
party,  who  entered  upon  tlie  demised  premises  and  was  duly 
accepted  by  the  lessor  as  his  tenant,  and  that  the  lessor  col- 
lected rent  from  the  assignee  and  recovered  a  judgment  for 
rent  wliich  afterwards  fell  due.  It  was  held  that  to  make 
the  plea  show  surrender  in  law  it  needed  an  averment  that 
the  assignee  was  substituted  in  place  of  the  original  lessee, 
with  the  intent  on  the  part  of  the  parties  to  the  demise  to 
annul  its  obligations. 

In  Orommes  v.  St  Paul  Trust  Co,,  147  111.  §34,  648,  35 
X.  E.  820,  37  Am.  St.  248,  is  the  following  langitage:  "Nor 
did  the  sale  of  the  saloon  bv  the  tenant  to  Ruse,  nor  the 
taking  of  possession  by  Ruse,  nor  the  acceptance  of  rent 
from  the  latter  by  the  landlord,  operate  as  a  discharge  of 
the  guarantors.    The  assignee  of  a  leasehold  estate  is  liable 
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for  the  rent  according  to  the  terms  of  the  lease,  and  the 
fact  of  kis  liability  after  the  assignment  does  not  discharge 
the  lessee  from  his  covenant  to  pay  rent.  In  case  the  rent 
is  not  paid  by  the  assignee  as  it  becomes  due,  an  action  may 
be  sustained  against  the  lessee  therefor;  and  it  makes  no 
difference,  in  this  respect,  that  the  lessor  may  have  received 
rent  from  the  assignee,  and  accepted  him  as  tenant  of  the 
premises.  (Shaw  v.  Partridge,  17  Vt.  626;  12  Am.  &  Eng. 
Ency.  of  Law,  739.)  Where  there  is  an  express  covenant 
to  pay  rent  for  a  term  of  years,  the  mere  acceptance  of  rent 
by  the  lessor  from  the  assignee  of  the  lessee  does  not  dis- 
charge the  lessee.  {Harris  v.  Heackman,  62  lo^va  411,  17 
N.  AV.  592.)  The  contract  of  the  latter  continues  in  force, 
notwithstanding  he  may  have  parted  with  his  interest  in  the 
estate,  unless  the  lessor  enters  into  such  stipulations  with 
the  assignee  as  to  accept  him  as  sole  tenant  and  absolve  the 
original  lessee.  If  there  be  not  a  substitution  of  the  as- 
signee in  place  of  the  original  lessee,  and  a  clear  intent  to 
make  a  new  contract  with  the  former  and  to  discharge  the 
latter  from  further  liability  under  the  lease,  both  will  be 
h^-ld  liable  to  the  lessor.  (Way  v.  Reed,  6  Allen,  364.)" 
See,  also,  Hoerdi  v.  ITahne,  91  111.  App.  514;  Detroit  Phar- 
macal  Co.  v.  Burt,  124  Mich.  220,  82  N.  W.  893;  Charless 
V.  Froehel,  47  Mo.  App.  45;  Levering  v.  Langley,  8  Minn. 
107;  Lyon  v.  Reed,  13  M.  &  W.  285;  Lynch  v.  Lynch,  6 
Irish  L.  R.  131;  Lewis  v.  BrooU,  8  F.  C.  Q.  B.  576. 

In  Donahue  v.  Rich,  2  Ind.  App.  540,  the  lease  was  for 
One  year.  It  might  have  been  made  by  parol  and  might  be 
surrendered  by  parol.  We  do  not  hold  it  necessary  to  show 
an  express  contract  between  the  lessor  and  the  assignee, 
but  it  seems  to  be  requisite  to  show  that  the  landlord  by  his 
conduct,  as  between  himself  and  the  assignee,  does  not  hold 
the  latter  merely  to  the  obligation  of  an  assignee  of  the  term 
in  possession,  but  has  assumed  an  attitude  inconsistent  with 
the  continuance  of  the  contract  relation  between  him  and 
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the  original  lessee,  and  has  treated  the  assignee  as  his  own 
tenant  by  substitution. 

It  is  generally  established  that  the  lessee,  who  before  his 
assignment  of  the  lease  to  a  third  person  is  bound  by  both 
the  express  and  the  implied  covenants  of  the  lease,  con- 
tinues after  the  assignment  to  be  liable  upon  his  express 
covenants  therein,  as  if  no  assignment  had  been  made,  and 
that  the  assignee  is  liable  to  the  lessor  upon  all  the  covenants 
which  run  with  the  land,  for  non-performance  thereof  while 
the  estate  is  in  him,  but  is  not  liable  for  breaches  of  any 
covenants  which  occur  before  the  assignment  to  him  or 
iifter  his  assignment  to  another,  the  liability  of  the  lessee 
after  his  assignment  resting  in  privity  of  contract,  that  of 
the  assignee  resting  in  privity  of  estate  and  continuing  only 
while  such  privity  exists,  though  he  remains,  after  his  as- 
signment to  another,  liable  for  breaches  which  he  committed 
while  he  had  the  estate.  If  the  assignee  hold  possession 
under  the  lease,  or  have  immediate  right  to  the  possession, 
when  any  rent  falls  due,  he  will  continue  liable  therefor, 
and  w^ill  not  escape  such  liability  by  his  subsequent  assign- 
ment; and  this  is  true  whether  he  became  assignee  by  the 
act  of  the  lessee  or  of  the  lessee's  assignee  or  by  act  of  the 
law,  as  by  purchase  at  a  sheriff's  or  a  receiver's  sale.  Fen- 
veil  V.  Guffey,  139  Pa.  St.  341,  20  Atl.  1048;  Aderhold  v. 
on  Well  Supply  Co.,  158  Pa.  St  401,  28  Atl.  22;  Edmonds 
V.  Mounseyy  15  Ind.  App.  399;  Brechenridge  v.  Parrott,  15 
Ind.  App.  411. 

The  appellees  Dailey  and  Eddington,  who  would  tlius  be 
liable  as  lessees  upon  their  express  covenants  in  a  mining 
lease  for  breaches  thereof  accruing  after  the  assignment 
thereof  by  them,  sought  by  their  answers  to  show  a  surren- 
der to  the  appellant  In  none  of  the  paragraphs  was  a  writ- 
ten surrender  shoAvn.  If  we  are  correct  in  characterizing 
the  written  instrument  as  a  grant  of  an  interest  in  land, 
then,  not  being  a  lease  for  three  years  or  less,  and  being 
necessarily  in  writing,  it  could  not  be  surrendered  in  fact 
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without  a  writing,  whether  classed  as  a  grant  of  an  incor- 
poreal hereditament  or  as  a  lease;  and,  therefore,  it  cannot 
be  held  that  any  surrender  in  fact  was  properly  pleaded. 
In  the  third  paragraph  of  each  answer  it  was  sought  to  set 
up  an  agreement  for  a  surrender  between  the  lessor  and  the 
holders  of  the  lease,  one  holding  an  interest  therein  as 
lessee  and  therefore  bound  by  privity  of  contract,  the  other 
having  an  interest  by  privity  of  estate  as  assignee,  and,  in 
consideration  of  such  surrender,  a  release  of  the  lessees 
"and  their  assigns".  This  pleading  can  only  be  regarded  as 
an  attempt  to  show  a  surrender  in  fact,  and  it  must  be  held 
insufficient  for  such  purpose. 

If  the  surrender  had  been  properly  shown  to  have  been 
made  in  compliance  with  the  statute,  it  would  have  consti- 
tuted a  release  of  the  parties  surrendering,  they  not  being 
further  bound  by  privity  of  contract  or  privity  of  estate. 

However  the  mining  contract  in  question  may  properly 
be  classed  and  named,  if  the  principles  we  have  expressed 
be  well  supported  by  reason  and  authority,  it  would  seem  to 
follow  that  the  apparent  purpose  of  the  pleader  to  show  a 
surrender  of  a  lease  by  act  and  operation  of  law  was  not 
accomplished  in  any  of  the  other  paragraphs  of  answer 
under  examination.  If  there  can  be  said  to  have  been  a  re- 
version and  a  term  which  could  be  merged  therein  by  sur- 
render, the  facts  stated  in  these  answers  do  ncft  necessarily 
go  further  than  to  show  acquiescence  in  an  alleged  assign- 
ment and  an  oral  promise  to  release  the  lessees  and  Waring. 
It  is  not  shown  clearly  and  unquestionably  in  any  of  these 
paragraphs  that  the  assignee  was  expressly  or  impliedly 
anything  more  than  an  assignee  of  the  lessees,  recognized 
and  treated  as  such  by  the  appellant,  or  that  there  were  any 
dealings  or  actions  between  the  appellant  and  the  assignees 
from  which  the  relation  of  landlord  and  tenant  can  be  said 
to  have  originated  contractually.  If  we  could  regflrd  the 
contract  as  a  lease  of  land  for  a  term,  the  fifth  paragraph  of 
Dailey's  answer  would  alone  present  any  difficulty  as  an  an- 
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swer  of  surrender  by  act  and  operation  of  law.  It  appears, 
then,  that  as  to  appellees  Dailey  and  Eddington  the  judg- 
ment must  be  reversed  upon  the  pleadings; 

We  are  required  to  consider  the  action  of  the  court  in 
overruling  the  appellant's  motion  for  a  new  trial  as  against 
the  appellees  Britten  and  Britton.  The  action  against 
them  was  not  for  use  and  occupation  of  land,  but  it  was  an 
action  against  them  as  assignees  of  the  written  contract  for 
breach  of  the  obligation  to  construct  the  three  additional 
wells  or  to  pay  the  stipulated  penalty  or  damages.  The  ob- 
ligation was  a  continuing  one  and  extended  to  the  assignees 
by  the  terms  of  the  instrument. 

The  answer  of  Britton  and  Britton  being  a  general  denial, 
the  burden  was  upon  the  appellant  to  prove  an  assignment 
to  them  of  the  estate  created  by  the  written  contract. 
There  was  much  evidence  to  support  the  position  of  the 
Brittons  that  they  purchased  of  the  receiver  of  the  Capitol 
Oil  Company,  th€»  personal  property  connected  with  the  two 
wells,  and  nothing  more.  The  testimony  of  the  appellee 
Orlando  H.  Britton  and  that  of  Mr.  Gilliland,  who  had  been 
tlie  receiver,  were  in  substantial  accord  to  this  effect.  The 
e^udence  does  not  include  an  order  of  the  court  for  the  sale 
of  the  lease  or  interest  in  the  real  estate,  or  show  the  court's 
approval  of  the  sale,  or  any  deed  or  writing  purporting  to 
be  an  assignment  or  transfer  of  a  lease  or  any  interest  in 
land.  Whether  or  not  tihere  were  errors  on  the  trial  re- 
lating to  the  Brittons,  there  could  not  properly  be  a  re- 
covery against  them  because  of  failure  to  prove  a  valid  as- 
signment to  them  of  the  estate  or  interest  in  the  land  created 
by  the  contract  in  suit. 

The  judgment  is  affirmed  so  far  as  it  relates  to  the  appel- 
lees Britton  and  Britton ;  but  as  to  the  appellees  Dailey  and 
Eddington  the  judgment  is  reversed,  with  instruction  to 
sustain  the  appellant's  demurrers  to  the  third,  fourth,  and 
fifth  paragraphs  of  the  answers  of  these  appellees. 
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Wagner  v.  Carskadon  et  al. 

[No.  8,872.    Filed  May  28,  1901.    Rehearing  denied  November  21, 

1901.     Transfer  denied  April  2,  1902.  ] 

Partition. — Sale  of  Husband's  IrUerest  Without  Making  Wife  a  Party. — 
A  wife,  not  a  party  to  partition  of  real  estate  in  which  her  hus- 
band has  an  interest,  and  who  stirvives  him,  retains  no  interest, 
where  his  interest  is  sold  in  such  partition  proceedings,    p.  675. 

Appellate  Court. — Jurisdiction. — Transfer  of  Causes. — ^Under  the  act 
of  March  12,  1901  (Acts  1901,  p.  565),  the  Appellate  Oonrt  must 
follow  a  decision  of  the  Supreme  Gonrt,  unless  of  the  opinion  tliat 
it  is  erroneous,  in  which  event  the  cause  must  be  transferred  to 
the  Supreme  Court    p.  576. 

Sasce. — Tramfer  of  Causes  from  Supreme  to  Appellate  Court. — Section 
1362  Bums  1901,  providing  tliat  the  transfer  of  a  cause  from  the 
Supreme  Court  to  the  Appellate  Court  is  final,  is  not  repealed  by 
the  act  of  March  12, 1901,  fixing  the  jurisdiction  of  the  two  courts. 
p.  577. 

Same. — Transfer  of  Causes. — Binding  Effect  of  Supreme  Court  Decision. — 
In  transferrijig  a  cause  to  the  Appellate  Court,  the  decision  of  the 
Supreme  Court  is  binding  on  tlie  parties,  and  cannot  be  collater- 
ally attacked,    p.  578. 

From  Marion  Superior  Court ;  Vinson  Carter,  Judge. 

Suit  by  Mary  J.  Wagner  against  Rebecca  S.  Carskadon 
and  others  for  partition  of  real  estate.  Prom  a  decree 
for  defendants,  plaintiff  appeals.     Affirmed. 

T.  E.  Johnson,  for  appellant. 

A.  C.  AyreSy  A.  Q.  Jones,  J.  E.  Hollett  and  C.  -B.  Hen- 
dricks, for  appellees. 

Wiley,  J. — Appellant  became  the  wife  of  Peter  Wagner 
November  22,  1855.  At  that  time  Peter  Wagner  was 
owner,  with  others,  as  tenants  in  common,  of  certain  real 
estate  in  Marion  county,  Indiana.  May  16,  1856,  Peter 
Wagner  and  others  brought  their  action  in  the  common 
pleas  court,  in  said  county,  against  one  George  Wagner  for 
partition  of  the  real  estate  of  which  they  were  tenants  in 
common.  In  said  partition  proceeding  it  was  determined 
by  the  court  that  said  real  estate  was  not  susceptible  of 
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being  partitioned,  and  the  court  entered  a  decree  directing 
that  it  be  sold.  It  was  duly  appraised,  a  commissioner  ap- 
pointed to  make  the  sale,  and  it  was  advertised  and  sold  in 
conformity  with  the  order  of  the  court  to  one  William 
Smith.  The  commissioner  reported  to  the  court  the  sale, 
which  was  approved,  and  a  deed  was  executed  to  the  pur- 
chaser, approved  by  the  court,  and  was  duly  recorded.  The 
fund  derived  from  the  sale  was  paid  over  to  the  parties  in 
interest  according  to  their  respective  shares.  It  was  found 
that  said  Peter  Wagner  was  the  owner  and  seized  in  fee 
simple  of  the  undivided  one-twentieth  part  of  said  real 
estate.  One  William  Hannamon,  by  and  through  several 
mesne  conveyances,  became  the  owner  of  the  tract  of  land 
so  sold  in  said  partition  proceedings.  Said  Hannamon  made 
and  platted  said  tract  into  lots,  which  said  plat  is  known  as 
"William  Hannamon's  south  addition  to  the  city  of  Indian- 
apolis," which  said  plat  was  duly  recorded.  Said  plat  con- 
sisted of  forty-five  lots,  numbered  from  one  to  forty-five  re- 
spectively. By  and  through  mesne  conveyances,  appellees 
became  the  owners  of  lot  fifteen,  in  said  addition,  which  lot 
is  the  same  described  in  appellant's  complaint  That,  after 
appellant's  marriage  to  said  Peter,  they  lived  together  as 
husband  and  wife  until  Hay  11,  1887,  when  he  died;  that 
said  Peter  left  an  estate  of  less  than  $5,000  in  value.  In 
said  partition  proceeding,  appellant  was  not  in  any  manner 
made  a  party,  and  she  did  not  know  of  said  partition  pro- 
ceeding until  after  said  Peter's  death.  In  her  petition  for 
partition  appellant  avers  that  she  is  the  owner  in  fee  simple 
of  the  undivided  one-third  of  one-twentieth  of  said  lot  num- 
ber fifteen,  and  asks  that  she  have  partition  and  that  she 
have  her  title  quieted,  etc.  These  facts  are  averred  in  the 
ooinplaint.  The  case  was  put  at  issue  by  an  answer  in  denial, 
tried  by  the  court,  and  upon  proper  request  the  court  made  a 
special  finding  of  facts  and  stated  its  conclusions  of  law 
thereon.  As  a  conclusion  of  law,  the  court  stated  that  ap- 
pellant was  not  entitled  to  have  partition.    The  exception  to 
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, : ^ 

the  conclusion  of  law  presents  the  only  question  for  de- 
cision. 

This  is  a  companion  case  to  that  of  Haggerty  v.  Wagnevy 
148  Ind.  625,  39  L.  R.  A.  384.  The  appellee  there  is  the 
same  person  as  the  appellant  here.  The  two  cases  are  bot- 
tomed upon  the  same  chain  of  facts.  Tersely  and  plainly 
stated,  the  question  before  us  for  decision  is  this:  If  a  wife 
is  not  made  a  party  to  a  proceeding  in  partition  of  real  estate 
in  which  her  husband  had  an  interest,  and  she  survives  him,, 
and  such  interest  of  the  husband  is  devested  by  judicial  sale 
in  such  proceedings,  does  she  retain  any  interest  or  title 
therein? 

This  inquiry  has  been  answered  in  the  negative  by  the 
Supreme  Court  in  the  case  of  Haggerty  v.  Wagner^  supra. 
True,  the  decision  in  that  case  was  by  a  divided  court,  but 
it  settled  the  law  adversely  to  appellant  upon  the  identical 
facts  here  presented,  and  upon  the  authority  of  that  case, 
the  judgment  is  affirmed. 

RoBY,  J.  Concurring. — The  decision  in  Haggerty  v. 
Wagnery  148  Ind.  625,  39  L.  R.  A.  384,  enables  a  spend- 
thrift who  inherits  an  interest  in  real  estate  to  dissipate  it 
and  exclude  his  wife  and  children  from  any  share  therein. 
In  one  case  which  came  under  the  observation  of  the  writer, 
a  husband  in  strict  accordance  with  the  terms  of  the  deci- 
sion conveyed  part  of  his  land  without  the  iiowledge  and 
against  the  wish  of  the  wife  who  had  helped  pay  for  it.  Sec- 
tion 2652  Bums  1901  has  not  been  repealed  by  the  legisla- 
ture and  makes  a  provision  for  the  wife  such  as  enlightened 
society  universally  approves. 

This  court  has  no  power  to  overrule  the  case  and  is  bound 
by  it,  but  I  do  not  wish  to  be  understood  as  assenting  to  the 
reason  of  a  holding  which  if  not  revoked  furnishes  material 
for  legislative  action. 
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On  Petition  for  Rehearixg. 

Wiley,  P.  J. — Appellant  has  filed  a  petition  for  a  rehear- 
ing, and  bases  such  petition  upon  three  grounds:  (1)  That 
the  appeal  involves  the  necessity  of  overruling  a  decision  of 
the  Supreme  Court  in  the  case  of  Ilaggerty  v.  Wagner, 
148  Ind.  625;  (2)  the  constitutionality  of  §§2652,  2660, 
Burns  1901,  is  involved;  (3)  ^Tastly,  in  the  case  under 
consideration,  there  is  clearly  presented  by  the  reply  brief 
both  the  federal  and  State  constitutionalities  and  conflicts 
of  tlie  opinion  of  judge  McCabe  with  the  provisions  of 
§2652  Burns  1901,  §2491  R.  S.  1881,  and  with  the  State 
and  federal  constitutions."  We  have  quoted  literally  the 
last  reason  assigned  in  the  petition  for  a  rehearing. 

In  his  original  and  reply  briefs,  counsel  for  appellant 
vigorously  attacks  the  decision  in  the  case  of  Ilaggerty  v. 
Wagner,  supra,  urges  that  the  case  was  erroneously  de- 
cided, and  insists  that  it  ought  to  be  overruled.  This  court 
is  bound  by  the  law  as  there  declared,  and  our  decision  must 
conform  to  it,  unless  we  are  of  the  opinion  that  the  law  was 
wrongly  declared,  in  which  event,  our  way  is  made  plain  by 
the  statute. 

This  case  was  decided  after  tlie  act  of  1901  went  into  ei- 
fect,  and  §10,  subd.  1,  of  that  act  provides  that,  'Tf  in  any 
case,  two  of  the  judges  of  either  division  are  of  the  opinion 
that  a  ruling  precedent  of  the  Supreme  Court  is  erroneous, 
the  case,  with  a  written  statement  of  the  reasons  for  such 
opinion,  shall  be  transferred  to  the  Supreme  Court."  From 
the  fact  that  we  did  not  transfer  the  case  to  the  Supreme 
Court,  the  conclusion  is  irresistible  that  two  of  the  judges 
were  not  of  the  opinion  that  the  ruling  precedent  of  the  lat- 
ter court,  as  declared  in  the  Haggerty  case,  was  erroneous. 
This  disposes  of  the  first  reason  assigned  in  the  petition  for 
a  rehearing. 

If  we  concede  that  the  third  reason  assigned  for  a  re- 
hearing, which  we  have  quoted  in  full  above,  presents  any 


NOVEMBER  TERM,  1901— Vol.  28.  577 

Wagner  v.  Carskadon. 

question,  it  may  be  considered  with  the  second,  for  it  relates 
to  the  same  subject-matter,  and  may  be  considered  under 
the  single  proposition:  Was  the  constitutionality  of  any  stat- 
ute involved,  and  was  such  question  properly  presented?  It 
is  claimed  by  counsel  that  the  question  was  raised  and  prop- 
erly presented  by  the  reply  brief.  No  claim  is  made  that  it 
was  raised  by  the  original  brief. 

It  is  proper  to  state  that  this  case  was  appealed  to  the 
Supreme  Court,  which  court  alone  had  jurisdiction  of  the 
subject-matter  involved  prior  to  the  act  of  March  12,  1901. 
By  that  act  jurisdiction  was  conferred  upon  this  court  in  all 
actions  wherein  the  title  to  real  estate  is  involved.  Upon 
the  taking  effect  of  that  act,  it  became  the  duty  of  the  Su- 
preme Court  to  transfer  to  this  court  all  cases  there  pend- 
ing, which  would  have  been  primarily  appealable  to  the  Ap- 
pellate Court. 

When  the  case  under  consideration  was  transferred  to 
this  court,  the  reply  brief  was  on  file,  and  came  here  with 
the  record.  By  §1362  Burns  1901,  the  transfer  of  a  cause 
from  oAe  court  to  the  other  court  is  made  final,  and  that 
section  was  not  repealed  by  the  act  of  March  12,  1901.  It 
was  held  in  the  case  of  Oriffee  v.  Town  of  Summitville,  10 
Ind.  App.  332,  that  the  transfer  of  a  cause  by  the  order  of 
the  Supreme  Court  determines  the  question  of  jurisdiction. 
This  is  necessarily  true.  Until  the  Appellate  Court  was 
created,  and  certain  jurisdiction  conferred  upon  it,  all  ap- 
pellate jurisdiction  was  in  the  Supreme  Court.  Primarily 
all  appellate  jurisdiction  is  still  in  that  court,  and  the  Ap- 
pellate Court  has  only  such  jurisdiction  as  is  expressly  con- 
ferred upon  it  by  statute.  When  this  cause  was  transferred 
to  this  court,  we  must  presume  that  the  Supreme  Court 
considered  the  questions  presented  by  the  record,  and  dis- 
cussed by  counsel,  and  reached  the  conclusion  that  no  consti- 
tutional question  was  raised  and  duly  presented.  In  other 
words,  the  transfer  being  final,  we  must  hold  that  the  Su- 
preme Court,  in  making  the  transfer,  conclusively  deter- 
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mined  that  "the  constitutionality  of  a  statute,  state  or  fed- 
eral, or  the  proper  construction  of  a  statute/'  were  not  in 
question,  and  that  such  question  was  not  duly  presented. 
The  decision  of  the  Supreme  Court  in  transferring  the  case 
to  this  court  is  binding  upon  the  parties  and  can  not  be 
attacked  collaterally.  This  being  true,  the  duty  of  this 
court  was  plain,  and  that  duty  led  us  to  an  affirmance  of  the 
judgment  below,  in  harmony  with  a  "ruling  precedent"  of 
the  Supreme  Court. 

This  court  has  a  right  to  assume  that  when  the  Supreme 
Court  sends  a  case  here  by  transfer,  it  thereby  determines 
that  no  question  was  involved  that  would  deprive  us  of 
jurisdiction. 

This  disposes  of  every  question  raised  by  the  petition  for 
a  rehearing,  and  it  is  overruled. 


RoEHRS  V.  Timmons. 

[No.  3,514.    Piled  April  8,  1902.  ] 

Laitdlord  and  Tenant. — Ir^wry  from  Defective  Premises, — Liability 
of  Landlord, — ^A  landlord  is  not  liable  for  injuries  to  a  tenant  re- 
snlting  from  a  defective  condition  of  the  premises,  he  not  having 
let  the  premises  with  knowledge  of  the  defects,  or  covenanted 
to  make  repairs,    p.  681, 

Same. — Lease, — Covenant  to  Repair  Not  Implied, — ^A  x^romise  to  repair 
made  by  a  landlord  prior  to  the  execution  of  a  lease  has  no  bind- 
ing effect  if  not  incorporated  as  a  part  thereof,    p.  583, 

Same. — Lease, — Covenant  to  Repair  During  Tenancy, — ^A  promise  to  re- 
pair, made  by  a  landlord  to  his  tenant  during  the  tenancy 
without  other  consideration  tlian  such  tenancy,  is  nnenforoeable. 
pp.  682,  68S. 

From  Allen  Superior  Court ;   W.  J.  Veseyy  Judge. 

Action  by  Bertha  Timmons  against  Henry  Roehrs  for 
damages.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Reversed. 

J.  M.  Barrell  and  S.  L.  Morris^  for  appellant. 
Henry  Colericky  for  appellee. 

KoBiNsoN,  P.  J. — Suit  by  appellee  for  personal  injuries 
from  alleged  defective  leased  premises. 
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Appellant  purchased^  in  1892,  a  certain  brick  building 
having  at  the  rear  end,  at  the  second  story,  an  uncovered 
porch  about  three  and  one-half  by  five  feet,  to  enable  ten- 
ants occupying  the  second  floor  to  go  out  upon  the  porch 
and  by  the  stairway  reach  the  roof  of  the  building  for  the 
purpose  of  drying  clothes  thereon,  the  porch  being  for  no 
other  purpose.  This  porch  was  not  constructed  in  a  safe 
and  substantial  manner,  but  from  the  time  of  its  construction 
it  was  a  fragile,  insecure  and  dangerous  place  for  a  person 
to  go  upon  and  to  cross  over.  July  1, 1896,  appellant  leased 
the  building  to  one  Levy,  the  written  lease  simply  providing 
that  Levy  was  to  rent  the  building,  the  rent  to  be  paid  on 
July  1,  1896,  and  each  succeeding  month  thereafter  at  a 
specified  rate,  and  if  a  certain  arch  was  cut  in  a  room  each 
was  to  pay  half  the  expense.  Under  this  lease  Levy  took 
possession  and  afterwards,  in  the  same  month,  sublet  the 
second  story  to  appellee  for  her  husband,  who  paid  to  Levy 
the  monthly  rental  up  to  the  date  of  appellee's  injuries. 
During  the  three  and  one-half  years  which  appellee  occu- 
pied the  premises  she  had  used  the  porch  once  or  twice  a 
week  for  going  upon  the  roof.  Appellee  could  not  have  ex- 
amined the  porch  without  trespassing  upon  the  premises  of 
others,  nor  could  she  have  discovered  whether  it  was  defect- 
ive, weakened  and  unsafe  if  she  had  made  an  examination 
thereof.  The  porch  w^as  not  in  good  condition  and  safe  for 
the  uses  for  which  it  was  intended  at  the  beginning  of  ap- 
pellee's occupancy,  and  continued  in  that  condition  up  to  the 
time  of  her  injuries.  Levy  continued  to  be  the  lessee  of  the 
building  up  to  and  after  appellee's  injuries.  Appellee  and 
her  husband  as  tenants  had  the  sole  use  and  control  of  the 
second  story  and  the  porch,  and  during  all  this  time  Levy 
occupied  the  room  immediately  below.  During  this  time 
there  was  a  door  opening  upon  and  into  an  area  in  the  rear 
of  the  lower  room  immediately  below  the  porch,  and  from 
this  area  the  manner  in  which  the  porch  was  attached  to 
the  building  could  be  seen  by  one  looking  at  the  same,  and 
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at  all  times  during  appellee's  occupancy  she  could  by  going 
through  this  door  have  ascertained  the  condition  of  the 
porch  and  how  it  was  fastened  or  supported.  But  prior  to 
and  at  the  time  of  the  leasing  from  Levy  appellee  did  not 
know  of  this  rear  door,  and  she  never  made  such  examina- 
tion prior  to  her  injury.  Appellant  prior  to  July  1,  1896, 
had  made  an  agreement  with  Levy  that  he  would  keep  up 
and  pay  for  all  repairs  of  the  building.  Appellant  had  no 
knowledge  or  notice  prior  to  appellee's  injuries  that  the 
porch  was  unsafe,  and  at  no  time  did  appellee  notify  him 
that  it  was  unsafe  or  out  of  repair,  and  at  no  time  did  she 
request  him  to  repair  it.  The  porch  was  not  open  to  view 
as  to  its  construction  both  from  below  and  above.  The 
falling  of  the  porch  with  appellee  was  the  result  of  decay 
in  the  supports,  and  this  decay  resulted  from  use  of  the 
porch,  the  weather  and  age.  From  July  1896,  up  to  the 
time  of  the  injuries  appellant  made  all  repairs  on  the  prem- 
ises at  his  own  expense,  and  after  the  tenancy  of  Levy  he 
made  repairs  upon  the  upper  story.  Levy  made  no  repairs 
at  his  own  expense.  During  the  time  appellee  occupied  the 
premises  appellant  informed  her  tliat  he  was  to  make  all 
repairs.  From  the  time  appellant  became  the  owner  of  the 
building  until  the  .time  of  the  accident,  being  a  period  of 
more  than  seven  years,  he  made  no  examination  at  all  of  the 
porch  or  its  condition.  By  the  exercise  of  ordinary  care  he 
could  have  discovered  the  fragile,  dangerous  and  unsafe 
condition  of  the  porch  in  its  construction.  The  apparent 
condition  of  the  porch  to  persons  occupying  the  second  lioor 
was  that  it  was  ordinarily  safe  for  the  uses  and  purposes 
for  which  it  was  intended.  Appellee  was  seriously  injured 
by  a  portion  of  the  porch  breaking  down  and  throwing  her 
down  a  distance  of  about  thirteen  feet 

The  complaint  avers  that  the  porch  was  dangerously, 
carelessly  and  negligently  constructed  by  appellant.  The 
findings  show  it  was  constructed  by  appellant's  vendor,  but 
they  also  show  that  appellant  could,  by  the  exercise  of  ordi- 
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nary  care,  have  discovered  the  fragile,  dangerous  and  un- 
safe condition  of  the  porch  in  its  construction,  but  whether 
before  or  after  the  beginning  of  the  tenancy  is  not  shown. 
The  complaint  also  avers  that  appellant  negligently  and 
carelessly  permitted  the  supports  to  become  rotten,  and  care- 
lessly and  negligently  failed  to  repair  the  same,  and  care- 
lessly and  negligently  permitted  the  same  to  be  and  remain 
to  those  using  and  occupying  the  second  floor  in  an  appar- 
ently reasonably  safe  condition,  though  the  same  was  known 
or  by  the  exercise  of  ordinary  care  could  have  been  known 
to  appellant  The  jury  find  that  the  falling  of  the  porch 
with  appellee  was  the  result  of  decay  in  the  supports  and 
this  decay  resulted  from  use  of  the  porch,  the  weather, 
and  age. 

If  the  landlord  leased  the  premises  knowing  at  the  time 
that  they  were  in  a  defective  condition,  whether  from  neg- 
ligent construction  or  from  decay,  and  concealed  that  fact 
from  a  tenant,  he  might  be  held  liable  for  damages  without 
regard  to  any  question  as  to  his  duty  to  make  repairs.  See 
Tlelwig  V.  Jordan,  53  Ind.  21,  21  Am.  Kep.  189;  Deller 
V.  Ilofferberthy  127  Ind.  414.  But  if  the  premises  were  in 
a  safe  condition  when  leased  and  afterwards  became  defect- 
ive through  the  supports  becoming  rotten  through  use,  age 
and  the  w^eather,  the  liability  of  the  landlord  could  not  exist 
unless  it  was  his  duty  to  make  repairs.  The  pleading  must 
rest  upon  one  theory  or  the  other,  because  in  one  case  a  re- 
covery would  be  sought  upon  the  theory  of  a  positive  wrong 
done,  while  in  the  other  it  would  rest  upon  the  theory  of  a 
negligent  failure  to  perform  a  contractual  duty. 

The  averment  in  the  pleading  that  "although  defendant 
had  agreed  with  said  Levy  as  well  as  said  Timmons  that  he 
would  keep  said  premises  in  repair,"  taken  in  connection 
with  other  averments,  makes  it  susceptible  of  the  construc- 
tion that  its  theory  is  to  charge  a  liability  through  a  negli- 
gent failure  to  perform  the  contractual  duty  to  repair.  The 
answers  to  interrogatories  preclude  a  recovery  on  the  theory 
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that  appellant  knowingly  leased  premises  in  a  defective  con- 
dition because  of  negligent  construction,  because  the  jury 
find  that  the  falling  of  the  porch  with  appellee  was  the  re- 
eult  of  decay  in  the  supports,  and  this  decay  resulted  from 
use  of  the  porch,  weather,  and  age. 

There  is  no  implied  covenant  on  a  landlord's  part  to  re- 
pair. Such  a  covenant  can  not  be  implied  from  the  mere 
relation  of  landlord  and  tenant.  The  tenant  has  possession 
and  control  of  whatever  passes  to  him  under  the  lease.  The 
landlord  has  no  right  to  go  upon  the  premises  unless  the 
tenant  consents,  or  he  reserves  the  right  in  the  lease.  1 
Taylor  Landl.  &  Ten.  (8th  ed.)  §§174,  325,  327;  Purcell  v. 
English^  86  Ind.  34,  44  Am.  Eep.  255.  In  this  case  the 
premises  were  leased  by  a  written  lease.  It  contains  no 
covenant  to  repair.  It  is  found  that  prior  to  the  execution 
of  the  lease  appellant  had  promised  to  repair.  But  the 
promise  is  not  contained  in  the  lease.  There  is  no  more 
authority  for  inserting  such  a  provision  in  the  written  lease 
than  there  would  be  to  insert  any  other  provision  as  to  the 
terms  and  conditions  of  the  tenancy.  We  know  of  no  reason 
or  authority  for  making  an  exception  to  the  well  established 
rule  that  a  written  contract  merges  all  prior  or  contempo- 
raneous oral  agreements.  Brown  v.  Russell  &  Co.,  105  Ind. 
46;  Ice  v.  Ball,  102  Ind.  42. 

It  is  true  the  jury  found  that  appellant  told  appellee  he 
was  to  make  repairs,  but  this  was  during  the  tenancy,  and 
even  if  construed  to  be  a  promise  to  repair  it  was  without 
consideration.  Purcell  v.  English,  86  Ind.  34;  Taylor  v. 
Lehman,  17  Ind.  App.  585.  Moreover,  the  complaint  docs 
not  count  upon  a  negligent  failure  to  comply  with  a  contract 
of  leasing  by  appellee  from  appellant.  It  is  averred  that 
appellant  leased  the  building  to  Le^y,  and  appellee  leased 
the  upper  story  from  him.  It  is  unnecessary  to  enter  upon 
a  discussion  as  to  what  covenants,  if  any,  in  the  original 
lease  would  inure  to  the  benefit  of  a  sub-tenant.  There  was 
no  contract  between  appellant  and  appellee,  and  no  assign- 
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ment  of  any  contract  between  appellant  and  Levy.  See, 
Mull  V.  Graham^  7  Ind.  App.  561;  Mattler  v.  StrangmeieTy 
1  Ind.  App.  556;  Burdict  v.  Cheadle,  26  Ohio  St.  393,  20 
Am.  Eep.  767. 

The  answers  to  the  interrogatories  are  inconsistent  with 
the  general  verdict,  but  in  view  of  the  fact  that  some  con- 
fusion exists  because  of  a  double  set  of  interrogatories  hav- 
ing been  submitted  to  the  jury,  it  is  believed  that  the  inter- 
ests of  justice  will  be  best  subserved  by  a  retrial,  and  it  is  so 
ordered. 

Judgment  reversed. 


LiLLARP  £T  AL.   V.    MaTHER  ET  AL. 
[No.  8,972.    Filed  April  8,  1902.  ] 

Appeal  and  E^rrob. — Conclusioru  of  Law. — Record, — Review. — ^Wbere 
a  8X)ecial  finding  of  facts  and  the  conclnsioDS  of  law  stated  thereon 
are  not  signed  by  the  Judge,  or  made  part  of  the  reoord  by  bill  of 
exceptions  or  order  of  court,  the  finding  must,  on  appeal,  be 
treated  as  a  general  one,  and  no  question  as  to  the  conclusions  of 
law  is  presented  by  the  reoord. 

From  Blackford  Circuit  Court;  Levi  Mockj  Special 
Judge. 

Action  by  Darius  Lillard  and  others  against  Charles  F. 
Mather  and  others.  ]^rom  a  judgment  for  defendants, 
plaintiffs  appeal.    Affirmed. 

B.  8.  Oregtyry,  A.  C.  Silverburg  and  0.  J.  LotZj  for  ap- 
pellants. 

A.  E.  Steele^  S.  W.  CantioeU^  L.  B.  Simmons ^  B.  K. 
Elliott  J  W.  F.  Elliott  and  F.  L.  Littleton  j  for  appellees. 

Henley,  J. — ^In  this  case  counsel  for  appellants  have  ar- 
gued but  one  question,  that  question  being  the  one  arising 
under  the  specification  of  the  assignment  of  errors,  that  the 
court  erred  in  its  conclusions  of  law  stated  upon  the  special 
finding  of  facts.  Tlie  record  does  not  present  this  question, 
and  it  can  not  therefore  be  considered.    It  appears  from  the 
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record  that  the  court  made  a  special  finding  of  facts  and 
stated  its  conclusions  of  law  thereon,  but  the  special  finding 
of  facts  and  the  conclusions  of  law  were  not  signed  by  the 
judge  so  making  them,  neither  was  it  made  a  part  of  the 
record  by  order  of  the  court  nor  b}'^  bill  of  exceptions.  In 
order  to  become  a  part  of  the  record  the  special  finding  must 
either  be  signed  by  the  judge  or  made  a  part  of  the  record 
by  bill  of  exceptions  or  order  of  the  court.  Ferris  v.  Udell^ 
139  Ind.  679;  Winstandhy  v.  Breyfogle,  148  Ind.  618; 
Boardy  etc.  v.  Fertich,  18  Ind.  App.  1. 

If  the  special  finding  of  facts  piade  by  the  court  and 
the  conclusions  of  law  stated  thereon  are  not  signed  by  the 
judge  or  brought  up  by  a  bill  of  exceptions  or  made  part  of 
the  record  by  an  order  of  court,  the  finding  must  be  treated 
as  a  general  one,  and  no  question  as  to  the  conclusions  of  law 
based  thereon  is  presented  by  the  record.  Boardy  etc.  v. 
Fertichy  supra;  Smith  v.  State  ex  rehy  140  Ind.  343. 

Judgment  of  the  trial  court  is  affirmed. 


City  of  Indianapolis  v.  Crans. 

[No.  3,606.    Filed  April  3,  1902.  ] 

Pleading.  —  Personal  Irtjuries,  —  Municipal  Corporations.  —  Defective 
Streets, — ^A  complaint  against  a  city  for  personal  injuries  caused 
by  stepping  into  a  gutter  made  by  th^  flow  of  surface  water  be- 
cause of  defective  drainage  is  insufficient  where  it  is  not  allege 
that  the  street  on  wliich  the  injury  was  caused  was  within  the 
corporate  limits  of  defendant  city,    pp,  585,  586, 

Same. — Personal  Injuries. — Municipal  Corporaticns. — Defective  Streets. — 
An  averment  in  a  complaint  in  an  action  against  a  city  for  personal 
injuries  caused  by  defective  streets  that  plaintiff  had  resided  in 
defendant  city  twenty  years  last  past,  and  at  the  date  named 
was  walking  on  a  certain  named  street,  does  not  locate  the  street 
in  the  defendant  city,    p,  586. 

Municipal  Corporations.  — Defective  Streets, — Personal  Injuries. — 
Pleading. — Municipal  corporations  aro  only  required  to  maintain 
public  streets  in  a  reasonably  safe  condition  for  travelers  when 
they  are  within  their  corporate  limits,  and  this  obligation  must 
appear  from  the  averments  of  the  complaint  in  an  action  for  per> 
sonal  injuries  caused  by  a  defective  street,    p.  586. 
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Pleading. — Pergonal  Injuries. — Municipal  Corporations, — Defective 
Streets, — ^An  averment  in  a  complaint  in  an  aotion  against  a  city 
for  personal  injuries  cansed-  by  defective  drainage  of  certain 
streets,  that  the  drainage  and  grading  of  such  streets  "was  faulty 
and  imperfect  and  insufficient  proi>erly  to  carry  off  the  rainfall 
on  said  ayennes,  as  the  defendant  well  knew,"  would  apply  to  a 
private  way  which  had  never  been  dedicated  to  the  public  as  well 
as  to  a  x^blic  street,  and  is  not  sufficient  to  sliow  that  the  faulty 
drainage  was  caused  by  the  fault  of  defendant,    pp.  586,  687. 

From  Marion  Superior  Court ;  J.  M.  Leathers^  Judge. 

Action  by  Margaret  E.  Crans  against  the  city  of  In- 
dianapolis for  damages  on  account  of  personal  injuries 
sustained  because  of  a  defective  street.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.    Reversed. 

John  W,  Kem  and  J.  E,  Belly  for  appellant. 
(t.  a.  Deitch  and  2).  W.  Howe,  for  appellee. 

CoMSTocK,  C.  J. — Appellee  sued  appellant  to  recover 
damages  on  account  of  personal  injuries  occasioned  by  her 
stepping  into  a  gutter,  caused  by  the  flow  of  surface  water, 
at  the  intersection  of  the  two  streets  named  in  the  com- 
plaint. Upon  trial  of  the  cause  she  recovered  a  judgment 
for  $400.  The  first  error  assigned  and  argued  challenges 
the  sufficiency  of  the  complaint  to  state  a  cause  of  action. 
It  is  argued  that  the  complaint  contains  no  allegation  to  the 
effect  that  the  place  where  the  accident  occurred  was  within 
the  limits  of  the  city  of  Indianapolis. 

The  complaint  is  as  follows:  "Margaret  E.  Crans  com- 
plains of  the  City  of  Indianapolis  and  says:  That  she  was 
a  citizen  of  Indianapolis,  and  on  September  1,  1896,  about 
half-past  eight  o'clock,  she  was  walking  with  her  husband 
on  Orange  avenue  across  Hamilton  avenue  at  the  intersec- 
tion of  said  avenues;  that  there  had  been  heavy  rainfalls 
on  the  7th  and  23rd  days  of  August,  and  also  during  the 
months  of  May,  June,  and  July  of  said  year;  that  the  drain- 
age and  grading  of  said  avenues  were  faulty  and  imperfect 
and  insufficient  properly  to  carry  off  the  rainfall  on  said 
avenues;  that  by  reason  of  said  faulty,  imperfect,  and  in- 
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sufficient  means  of  drainage,  the  water  had  caused  an  exca- 
vation and  washout  to  the  depth  of  thirteen  or  fourteen 
inches  at  said  intersection,  the  north  bank  or  side  of  the  said 
washout  being  perpendicular  and  dangerous  and  unsafe; 
that  the  defendant  had  full  knowledge  of  said  washout  and 
of  the  unsafe  condition  of  said  avenue,  or  might  have  had 
knowledge  by  the  exercise  of  reasonable  diligence  and  su- 
pervision over  said  avenue;  that  said  condition  had  existed 
for  some  time  prior  to  September  1,  1897,  but  that  she 
could  not  state  how  long;  that  the  only  light  furnished  at 
said  place  was  given  by  an  electric  light  located  on  Hamilton 
avenue^  350  feet  south  of  said  Orange  avenue,  and  that 
said  light  was  insufficient  to  afford  any  warning  to  said  plain- 
tiff or  to  others  passing  on  said  avenue;  that  while  walking 
on  said  avenue,  as  aforesaid,  holding  the  right  arm  of  her 
husband,  who  was  to  the  north  of  her,  and  exercising  all 
caution,  walking  slowly  and  carefully  and  using  her  sense 
of  sight  as  best  she  could  in  said  darkness,  she,  without  any 
fault  on  her  part  and  without  knowledge  of  the  existence 
of  said  excavation,  stepped  into  it  and  was  thrown  violently 
down  causing  a  sprain  to,  and  fracture  of,  the  ankle  and  a 
fracture  of  some  of  the  bones  of  the  foot",  etc. 

We  find  no  averment  that  the  street  on  which  the  plain- 
tiff was  injured  was  within  the  corporate  limits  of  Indian- 
apolis. The  allegation  that  the  appellee  had  resided  in  In- 
dianapolis twenty  years  last  past,  and  at  the  date  named  was 
walking  upon  "Orange  avenue  across  Hamilton  avenue  at 
the  intersection  of  said  streets"  does  not  locate  those  streets 
in  the  city  of  Indianapolis. 

Municipal  corporations  are  only  required  to  maintain 
public  streets  in  a  reasonably  safe  condition  for  travelers 
when  they  are  within  their  corporate  limits,  and  this  obliga- 
tion must  appear  from  the  averments  of  the  complaint.  Ev- 
ansville,  etc.,  i?.  Co.  v.  Griffin,  100  Ind.  221,  50  Am.  Rep. 
783;  Thiele  v.  McManus,  3  Ind.  App.  132,  and  cases  cited. 

It  is  insisted  that  the  complaint  does  not  aver  that  the 
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defect  was  caused  by  the  negligence  of  the  appellant  or  that 
it  was  its  duty  to"  repair.  It  is  averred  that  the  "drainage 
and  grading  of  said  Orange  and  Hamilton  avenues  were 
faulty  and  imperfect  and  insufficient  properly  to  carry  off 
the  rainfall  on  said  avenue,  as  the  defendant  well  knew", 
and  that  by  reason  of  said  faulty  and  imperfect  means  of 
drainage  there  was  the  excavation  or  washout,  as  set  out, 
and  the  defendant  had  or  might  have  had  full  knowledge  of 
the  dangerous  condition  of  the  avenue.  The  knowledge  of 
the  conditions  charged  would  apply  to  a  private  right  of  wajf 
or  private  walks  which  had  never  been  dedicated  to  the 
public  as  well  as  to  a  public  street.  The  averment  of  facts 
is  wanting  showing  that  the  faulty  drainage  was  caused  by 
the  acts  of  omission  or  commission  of  appellant 

Counsel  for  appellee  contend  that  the  objections  urged 
to  the  complaint  are  such  as  can  only  be  taken  advantage  of 
by  motion  to  make  more  specific,  citing.  City  of  Ilammomd 
V.  MeyerSy  23  Ind.  App.  235;  Jones  v.  State  ex  reL,  112 
Ind.  193;  Louisville^  etc,  R,  Co.  v.  JoneSy  108  Ind.  551. 
These  and  numerous  other  cases  in  this  State  are  to  the 
effect  that  "when  a  pleading  contains  a  statement  of  all  the 
facts  essential  to  constitute  a  cause  of  action,  although  such 
facts  may  be  stated  in  general,  indefinite,  and  ambiguous 
terms  it  is  nevertheless  good  as  against  a  demurrer,  notwith- 
standing a  motion  to  make  more  specific  might  be  enter- 
tained with  propriety".  All  tlie  essential  facts  are  not 
averred  in  the  complaint  before  us. 

A  cause  of  action  should  not  be  left  to  inference.  "A 
pleading  is  to  be  liberally  construed  as  to  matters  of  form, 
but  where  in  its  statement  of  facts  a  pleading  is  ambiguous 
or  defective  it  will  be  construed  most  strongly  against  the 
pleader".  State  ex  rel.  v.  Casteely  110  Ind.  174,  and  cases 
cited,  at  p.  187. 

The  other  specification  of  error,  to  wit,  that  the  court 
erred  in  overruling  appellant's  motion  for  judgment  on  the 
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answers  of  the  jury  to  interrogatories  need  not  be  consid- 
ered. 

The  trial  court  is  directed  to  sustain  appellant's  demurrer 
to  the /complaint. 

Judgment  reversed. 


Pittsburgh,   Cincinnati,    Chicago  and   St. 
Louis  Railway  Company  v.  Gray. 

[Kg.  8,284.    Filed  April  4,  1902.  ] 

Carriers. — Injury  to  Passenger  WhUe  Alighting  from  Train, — Com- 
plaint.— ^In  an  action  by  a  passenger  against  a  carrier  for  injuries 
resulting  to  plaintiff,  a  complaint  alleging  that  it  was  one  of  the 
duties  of  the  brakeman  to  assist  passengers  in  safely  alighting 
from  the  train,  and  that  in  this  instance  such  brakeman  adyised, 
commanded,  directed,  ordered  and  assisted  plaintiff  to  alight 
while  the  train  was  in  motion,  and  at  a  time  whenjie  must  have 
known  it  was  dangerous,  sufficiently  shows  that  the  brakeman  was 
at  the  tiAie  acting  within  the  scope  of  his  employment,  pp.  590, 691. 

Same. — Termination  of  Relation  of  Carrier  and  Passenger. — ^The  relation 
of  carrier  and  passenger  is  not  terminated  by  the  failure  of  the 
passenger  to  leave  the  train  when  stopped  at  the  station  to  which 
he  had  paid  his  fare,  and  if  by  reason  of  the  carrier's  negligence 
he  attempts  to  alight  after  the  train  starts,  and  is  injured,  the 
carrier  is  liable,    pp.  691,  59S. 

Same. — Injury  to  Passenger  While  Alighting  from  Train. — Carrier  Xot 
Liable. — ^A  passenger,  when  his  train  arrived  at  the  station  to 
which  he  had  paid  his  fare,  started  to  leave  the  car,  but  by  reason 
of  his  stopping  to  converse  with  a  friend  he  did  not  get  off  till 
the  train  started.  Tiie  brakeman  learning  that  the  i>a8senger  de- 
sired to  alight  told  liim  he  would  have  to  be  quick,  and  caution- 
ing him  to  **step  with  the  train,'*  assisted  him  to  the  platform; 
but  on  account  of  the  motion  of  the  train  the  passenger  fell  and 
was  injured.     Held,  that  there  could  be  no  recovery,    pp.  692-699. 

From  Cass  Circuit  Court ;  D.  H.  Chase,  Judge. 

Action  by  Samuel  Gray  against  the  Pittsburgh,  Cincin 
nati,  Chicago  and  St.  Louis  Railway  Company  for  dam- 
ages.   From  a  judgment  for  plaintift',  defendant  appeals. 

He  versed. 

G.  E.  Ross  and  J.  L.  Rupe,  for  appellant. 
J.  C.  Nelson  y  Q.  A.  Myers,  J.  P.  Gray,  J.  C.  BlacklidgCy 
C.  C.  Shirley  and  C.  Wolf,  for  appellee. 
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• « 

Wiley,  J. — Appellee  was  injured  while  alighting  from 
one  of  appellant's  passenger  trains,  and  prosecuted  an  action 
against  it  for  damages.  His  complaint  was  in  three  para- 
graphs. The  first  paragraph  avers  that  appellee  took  pas- 
sage on  one  of  appellant's  trains  at  Logansport,  to  go  to  Gal- 
veston, and  paid  the  regular  fare  to  said  last  named  station; 
that  when  the  train  stopped  at  Galveston  he  arose  from  his 
seat  and  passed  out  of  the  car,  where  he  was  riding,  onto 
the  platform  for  the  purpose  of  getting  off;  that  when  he 
was  abotit  to  descend  the  car  steps,  appellant's  agent  in 
charge  of  the  train  negligently  caused  the  same  to  start  sud- 
denly, and  that  one  of  the  brakemen  in  charge  negligently 
ordered  and  directed  the  plaintiff  to  leave  the  train  while 
in  motion,  and  took  hold  of  his  arm,  led  him  across  the 
platform  and  down  the  steps,  and  encouraged,  advised,  di- 
rected, and  commanded  him  to  get  off;  that  appellee  was 
about  seventy  years  old;  that  he  was  somewhat  confused  by 
the  sudden  starting  of  the  train  and  the  conduct  of  the 
brakeman,  as  described;  that  he  relied  upon  the  brakeman's 
directions  and  stepped  from  the  train  while  it  was  in  motion. 
It  is  also  charged  that  one  of  the  duties  of  the  brakeman  was 
to  look  after  the  safe  debarkation  of  passengers;  that  ap- 
pellee knew  that  the  train  was  moving  slightly,  but  that  on 
account  of  his  age,  his  imperfect  eyesight,  and  his  conf usign 
caused  by  the  sudden  starting  of  the  train,  and  the  brake- 
man's  conduct,  and  being  unfamiliar  with  the  movement  of 
trains,  and  unable  to  estimate  the  speed,  he  believed  that  the 
motion  of  the  train  was  not  so  great  as  to  make  his  debarka- 
tion dangerous;  that  the  train  stopped  a  very  brief  time, 
wholly  insufficient  in  view  of  appellee's  age,  to  enable  him 
to  alight  safely;  that  the  brakeman  saw  him  in  the  act  of 
leaving  the  train  when  the  same  was  put  in  motion  and 
might  have  stopped  it  by  pulling  the  bell-cord,  before  it  had 
acquired  any  considerable  motion,  but  that  he  negligently 
failed  and  refused  to  do  so,  or  in  any  manner  signal  the 
engineer  to  hold  the  train  until  appellee  could  alight;  that 
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when  he  had  descended  the  steps  and  was  in  the  act  of 
stepping  from  the  same  in  obedience  to  the  brakeman's 
order,  and  when  he  advanced  too  far  to  retreat,  the  speed 
was  suddenly  very  much  accelerated,  whereby  in  alighting, 
and  while  in  the  exercise  of  due  care,  he  w^as  thrown  upon 
the  platform  and  seriously  injured.  The  complaint  further 
avers  that  said  injury  was  caused  without  any  fault  or  negli- 
gence on  his  part,  but  wholly  on  account  of  the  negligence 
and  fault  of  appellant.  The  second  and  fourth  paragraphs 
of  complaint  contain  all  the  material  averments  of  the.  first, 
differing  therefrom  only  that  they  do  not  charge  that  the 
train  did  not  stop  a  sufficient  length  of  time  for  appellee  to 
debark. 

Demurrers  to  each  of  these  paragraphs  of  complaint  were 
overruled.  The  cause  was  put  at  issue  by  an  answer  in  de- 
nial, trial  by  jury,  resulting  in  a  general  verdict  for  appel- 
lee. With  the  general  verdict  the  jury  found  specially  by 
way  of  answers  to  interrogatories.  Appellant  moved  for  a 
new  trial,  for  judgment  on  the  answers  to  interrogatories, 
and  in  arrest  of  judgment.  By  the  assignment  of  errors,  all 
the  rulings  of  the  trial  court,  to  which  reference  is  made, 
are  brought  in  review. 

As  against  the  sufficiency  of  the  complaint  it  is  urged  that 
the  facts  pleaded  do  not  show  that  the  brakeman  was,  at  the 
time,  acting  within  the  line  of  his  duty  and  scope  of  his  em- 
ployment. We  do  not  think  this  position  can  be  success- 
fully maintained.  Summarized,  the  acts  of  negligence 
charged  against  appellant  are  that  the  brakeman  advised, 
commanded,  directed,  ordered,  and  assisted  appellee  to 
alight  while  the  train  was  in  motion,  and  at  a  time  when  he 
must  have  known  it  was  dangerous,  and  suddenly  starting 
and  increasing  the  speed  of  the  train  when  appellee  was  in 
the  act  of  debarking.  In  addition  to  this,  in  the  first  para- 
graph, the  further  act  of  negligence  is  charged  that  the 
train  did  not  stop  a  sufficient  length  of  time  for  appellee,  on 
account  of  his  age,  to  alight.    It  is  charged  that  one  of  the 


NOVEMBER  TEEM,  1901— Vol.  28.  591 

Pittsburgh,  etc.,  R.  Co.  v.  Gray. 

duties  of  the  brakeman  was  to  assist  passengers  in  safely 
alighting  from  the  train.  This  is  an  averment  of  an  issuable 
fact,  and  it  necessarily  follows,  as  a  matter  of  pleading,  that 
when  the  brakeman  was  directing,  assisting,  commanding, 
and  advising  appellee  to  alight,  he  was  acting  within  the 
line  of  his  duty  and  scope  of  his  employment.  This  con- 
clusion is  in  harmony  with  the  rule  declared  in  Wabash  R. 
Co.  V.  Savage,  110  Ind.  156. 

It  is  also  urged  that,  at  the  time  appellee  attempted  to 
alight  from  the  train,  the  relation  of  carrier  and  passenger 
did  not  exist  between  him  and  appellant,  and  hence,  appel- 
lant did  not  owe  to  him  the  duty  of  a  carrier  to  a  passenger. 
This  position  is  not  tenable.  Up  to  the  time  appellee 
reached  the  station  where  he  desired  to  debark,  he  certainly 
was  a  passenger.  He  rightfully  entered  the  train,  paid  his 
fare,  and  had  done  nothing  to  sever  the  relation  of  carrier 
and  passenger.  So  far  as  the  complaint  shows  he  had  made 
every  reasonable  effort  to  alight  before  the  train  started. 
If  he  had  not  left  his  seat  in  the  car,  and  the  train  had  pro- 
ceeded on  its  way,  he  would  still  have  been  a  passenger,  and 
by  paying  his  fare  to  the  next  station  or  any  station,  appel- 
lant would  have  been  required  to  carry  him  safely.  Ordi- 
narily where  a  person  becomes  a  passenger  on  a  train,  pays 
his  fare,  and  -conducts  himself  in  an  orderly  and  proper 
manner,  he  remains  a  passenger  until  he  safely  debarks 
therefrom.  In  this  case,  as  shown  by  the  complaint,  appel- 
lant recognized  appellee  as  a  passenger,  for  its  servant  as 
shown  by  the  complaint  advised,  directed,  assisted,  and  com- 
manded him  to  alight.  The  relation  of  carrier  and  passen- 
ger exists,  where  the  passenger,  carelessly  or  inadvertently 
takes  the  wrong  train,  or  where  a  person  enters  a  car  to  as- 
sist a  member  of  his  family  or  some  one  in  his  charge. 
Hvansville,  etc.,  R.  Co.  v.  Athon,  6  Ind.  App.  295,  51  Am. 
St.  303;  New  Torhy  etc.,  R.  Co,  v.  Mushrush,  11  Ind.  App. 
192;  Cincinnatij  etc.^  R.  Co.  v.  Carper,  112  Ind.  26,  2  Am. 
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St.  144;  Louisville^  etc.,  R.  Co,  v.  Crunk,  119  Ind.  542,  12 
Am.  St.  443. 

In  Louisville,  etc.,  R,  Co.  v.  Costello,  9  Ind.  App.  462, 
the  train  stopped  three  minutes  and  other  passengers  got  on 
and  off.  Costello  was  a  passenger,  and  the  train  had  stopped 
a  sufficient  length  of  time  to  enable  him  to  alight,  and  while 
he  was  alighting  the  train  was  started  and  he  was  injured. 
It  was  held  that  he  could  not  recover,  for  it  was  shown  that 
he  had  sufficient  time  to  alight,  and  that  the  company's 
servant  did  not  know  he  was  attempting  to  alight  when  they 
started  the  train. 

In  the  case  we  are  now  considering,  the  complaint  does 
not  show  how  long  the  train  stopped  at  Galveston,  but  it 
does  show  that  as  soon  as  it  did  stop  appellee  started  to 
alight.  Under  these  facts,  he  was  still  a  passenger,  and  ap- 
pellant owed  to  him  the  duties  of  a  passenger. 

It  is  further  urged  that  the  complaint  is  bad  because  it 
shows  that  appellee  was  guilty  of  negligence  in  attempting 
to  alight  from  the  train  when  it  was  in  motion.  It  does  not 
necessarily  follow  because  a  passenger  attempts  to  alight 
from  a  slowly  moving  train  that  he  is  guilty  of  contributory 
negligence,  for  such  act  is  not  negligence  per  se.  This  rule 
is  declared  in  many  cases.  Louisville,  etc.,  R.  Co,  v.  Crunk, 
supra;  Cincinnati,  etc.,  R.  Co.  v.  Carper,  supra;  Pennsyl- 
vania Co.  V.  Marion,  123  Ind.  415,  7  L.  R  A.  687,  18  Am. 
St.  330;  Louisville,  etc.,  R.  Co.  v.  Bean,  9  Ind.  App.  240. 
The  demurrers  to  the  several  paragraphs  of  complaint  were 
properly  overruled. 

We  proceed  next  to  consider  the  overruling  of  appellant's 
motion  for  judgment  on  the  answers  to  interrogatories,  non 
obstante  veredicto,  A  correct  determination  -of  the  q[uestion 
thus  raised  depends  upon  the  facts  specially  found.  The  facts 
upon  which  the  ruling  must  be  measured*  are  as  follows: 
Appellee  was  sixty-seven  years  old;  the  day  he  was  injured 
was  clear  and  pleasant;  he  was  in  full  possession  of  his  sight 
and  hearing;  he  lived  at  Galveston  and  was  acquainted  with 


NOVEMBER  TEEM,  1901— Vol.  28.  593 

Pittsburgh,  etc.,  B.  Oo.  v.  Gray. 

the  trains  passing  there,  and  was  a  frequent  traveler 
thereon;  when  the  train  reached  Galveston,  it  stopped  to  let 
passengers  off  and  on,  and  appellee  knew  that  it  had  so 
stopped;  the  train  stopped  long  enough  to  allow  all  pas- 
sengers desiring  to  do  so  to  get  on  and  off;  the  train  stopped 
as  long  as  usual;  several  passengers  got  on  and  off  the  train 
before  it  started,  without  difficulty;  the  train  was  started 
upon  a  signal  from  the  conductor  after  all  baggage  and  ex- 
press matter  had  been  disposed  of,  and  after  all  passengers, 
apparently  to  the  conductor  and  brakeman,  had  gotten  off; 
when  the  conductor  started  the  train  he  did  not  know  that 
appellee  had  not  alighted  therefrom;  when  the  train 
stopped,  appellee  arose  from  his  seat  and  walked  to  the  rear 
door  of  the  smoking  car,  where  he  met  a  Mr.  Tyner,  a  pas- 
senger who  came  on  board  at  Galveston,  and  talked  with 
him  till  the  train  started,  and  about  the  time  he  came  to  the 
door  he  met  the  brakeman;  at  or  about  the  tiQie  appellee 
came  to  the  car  door  the  brakeman  asked  him  if  he  intended 
to  get  off,  to  which  he  replied:  "Of  course,"  or  "certainly;" 
that  the  brakeman  said,  "You  will  have  to  be  quick  about 
it,  step  off  with  the  train;"  that  the  appellee  passed  by  the 
brakeman  and  stepped  off,  the  latter  steadying  him  with  his 
hand,  and  appellee  fell  after  he  stepped  upon  the  platform; 
that  appellee  knew  the  train  was  in  motion  when  he  came 
out  of  the  car  on  the  platform;  that  he  fell  and  received 
his  injury  by  reason  of  his  stepping  on  the  depot  platform 
while  the  train  was  in  motion;  that  there  was  nothing  to  im- 
pede or  hinder  appellee  from  promptly  and  safely  leaving 
the  train  while  it  was  standing  at  the  station  platform,  ex- 
cept his  voluntarily  stopping  to  talk  to  Mr.  Tyner;  that  the 
reason  appellee  did  not  get  off  the  train  when  it  stopped  was 
because  he  stopped  to  talk  to  Mr.  Tyner;  that  if  appellee 
had  remained  on, the  train  after  it  started,  instead  of  at- 
tempting to  get  off,  he  would  not  have  been  in  any  peril. 

Interrogatory   20   and   answer   are   as   follows:     "Was 
there  any  other  reason  for  plaintiff  getting  off  the  train 
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after  it  started  to  leave  the  station  of  Galveston  than  that 
he  resided  there  and  did  not  wish  to  be  carried  to  the  next 
station?  Answer.  Yes,  by  request  of  brakeman."  It  is 
also  found  that  the  conductor  did  not  give  any  order  to  the 
brakeman  to  advise  appellee,  or  to  order  or  direct  him  to 
leave  the  train  while  it  was  in  motion.  Interrogatory  23 
and  answer  are  as  follows:  "Did  tho  plaintiff  say  anything 
to  the  defendant's  brakeman,  or  the  brakeman  to  him,  ex- 
cept that  the  brakeman  asked  plaintiff  if  he  intended  to  get 
off  there,  or  if  he  wanted  to  get  off  there,  and  upon  his  re- 
plying, yes,  or  certainly,  the  brakeman  replied,  ^you  will 
have  to  be  quick  about  it,  step  with  the  train',  were  these 
all  the  words  that  passed  between  them?  Answer.  Yes." 
By  the  answer  to  the  24th  interrogatory  it  is  found  that  all 
the  brakeman  did  toward  the  appellee  as  he  attempted  to  get 
off  -was  to  put  his  hand  upon  him  as  he  passed  down  the 
steps  to  steady  and  assist  him  to  get  off  safely. 

It  is  quite  clear  to  our  minds  that  the  answers  to  inter- 
rogatories, or  more  correctly  speaking,  the  facts  specially 
found,  make  a  case  sharply  distinguished  from  the  case 
made  by  the  complaint.  By  holding  the  complaint  good 
against  the  assault  of  a  demurrer,  we  necessarily  held  that 
the  complaint  stated  facts  showing  actionable  negligence  on 
the  part  of  appellant,  and  a  freedom  of  contributory  negli- 
gence on  the  part  of  appellee.  In  the  first  paragraph,  the 
alleged  negligence  of  appellant  consisted  in  not  stopping 
the  train  long  enough  for  appellee  to  leave  it  in  safety;  also 
the  conduct  of  appellant's  brakeman  in  directing,  conmiand- 
ing,  advising,  and  assisting  appellee  to  leave  the  train  when 
it  was  in  motion,  and  suddenly  increasing  the  speed  of  the 
train  when  he  was  in  the  act  of  leaving.  The  other  two 
paragraphs  charge  the  sam^  acts  of  negligence,  omitting  to 
charge  that  the  train  did  not  stop  long  enough  to  enable  bim 
•to  leave  it  in  safety. 

All  the  evidence  and  the  answers  to  Interrogatories  show 
that  it  was  the  purpose  of  appellee  to  leave  the  train  at  Gal- 
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veston.  He  started  out  of  the  car  with  that  intention.  When 
he  met  the  brakeman  on  the  platform  he  told  him  he  was 
going  to  get  off  there.  The  brakeman  did  not  command 
him  to  get  off,  nor  advise  him  that  he  could  get  off  in  safety. 
He  was  acting  on  his  own  judgment  and  carrying  out  his  own 
plans  deliberately  formed.  All  that  passed  between  appel- 
lee and  the  brakeman  as  the  former  was  leaving  the  train 
is  fairly  stated  in  interrogatory  23  and  the  answer  thereto, 
which  are  above  set  out  in  full.  In  brief,  this  is  what  oc- 
curred between  tKem:  The  brakeman,  when  he  met  appel- 
lee, asked  him  if  he  was  going  to  get  off  at  Galveston.  The 
latter  said  yes,  or  certainly.  The  brakeman  replied  that  he 
would  have  to  be  quick  about  it,  and  that  he  should  step 
with  the  train. 

We  are  unable  to  construe  anything  that  was  said  by  the 
brakeman  to  appellee  as  ti  command  or  direction  for  him 
to  leave  the  train.  From  what  appellee  told  the  brakeman, 
and  his  conduct,  the  latter  was  fully  informed  that  the 
former  intended  to  leave  the  train  at  that  point.  He  did  not 
even  request  the  brakeman  to  stop  the  train.  He  was  act- 
ing upon  his  own  judgment,  and  was  intent  in  carrying  out 
that  judgment.  When  the  brakeman  saw  that  he  was  deter- 
mined to  leave  the  train,  he  merely  directed  him  how  to  get 
off  in  safety.  It  appears  from  the  answers  to  interrogatories 
that  appellee  was  familiar  with  the  trains  and  a  frequent 
traveler  thereon.  It  is  clear  that  he  did  not  seek  any  advice 
from  the  brakeman,  nor  was  he  in  any  way  influenced  by 
what  the  brakeman  said,  for  he  simply  did  that  which  he 
was  intending  all  the  time  to  do.  It  follows  from  this  and 
from  all  that  was  said  and  done  that  the  answer  of  the  jury 
to  interrogatory  20,  that  appellee  got  off  at  the  request  of 
the  brakeman,  is  a  mere  conclusion.  All  that  the  brakeman 
said  to  the  appellee  can  not  be  construed  as  a  command  or 
order,  but  as  advice  or  direction  as  to  the  best  manner  of 
his  getting  off.     The  most  liberal  construction  that  can  be 
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given  to  the  statement  is  that  he  attempted  to  observe  the 
direction^of  the  brakeman  in  the  manner  of  his  getting  off, 
and  not  that  he  got  off  because  he  advised  or  directed  him  to 
do  so.  In  this  case  the  appellee's  account  of  what  was  said 
and  done  between  him  and  the  brakeman  will  be  found  to  be 
in  exact  harmony  with  interrogatory  23  and  the  answer 
thereto.  There  is  no  substantial  difference  between  the  ap- 
pellee and  the  brakeman,  as  to  what  was  said  between  them. 
In  the  account  given  by  each  of  them,  there  was  nothing 
like  a  request  or  command  from  the  brakeman. 

So  we  have  had  a  special  finding  of  the  exact  facts  as  dis- 
closed by  the  evidence,  and  a  statement  of  a  conclusion 
drawn  by  the  jury  in  answer  to  interrogatory  20,  which  are 
at  variance.  That  is,  the  conclusion  of  the  jury  is  at  vari- 
ance with  the  facts  found.  In  such  case  the  conclusion  must 
be  disregarded,  for  it  is  without -force  or  controlling  influ- 
ence.   Geddes  v.  Blackmore,  132  Ind.  551. 

The  advice  given  to  appellee  by  the  brakeman,  in  view 
of  the  surrounding  facts  and  circumstances,  related  wholly 
to  the  manner  of  his  getting  off  the  train,  and  was  timely 
and  manifestly  right  Appellee  was  not  without  fault.  Ap-  . 
pellant  had  carried  him  according  to  its  undertaking  to  his 
place  of  destination,  and  had  given  him  ample  time,  as 
found  by  the  jury,  to  alight.  He  did  not  take  advantage  of 
his  opportunity  to  leave  the  train,  but  stopped  in  the  car  to 
talk  to  some  one  he  met.  The  train  stopped  as  long  at  the 
station  as  it  usually  did,  and  all  passengers  who  desired  had 
gotten  off  and  on.  The  conductor  who  had  charge  of  the 
train  did  not  know  that  appellee  had  not  left  the  train.  Ap- 
pellee was  as  fully  advised  of  the  movement  of  the  train  as 
the  brakeman.  The  brakeman  had  no  more  reason  to  an- 
ticipate that  the  movement  of  the  train  would  be  suddenly 
accelerated  when  the  appellee  was  in  the  act  of  getting  off 
than  he  did,  for  the  brakeman  had  no  control  whatever  of 
that  matter.  It  is  perfectly  clear  that  appellee  did  not  rely 
upon  the  advice  of  the  brakeman,  except  to  the  manner  of 
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his  gettijig  off,  and  this  advice  was  good,  and  was  to  the  ef- 
fect of  diminishing,  rather  than  increasing,  the,  danger. 
Under  the  facts  specially  found,  he  was  not  compelled  to 
the  act  of  jumping  off  the  train  while  it  was  in  motion,  and 
he,  therefore,  did  it  voluntarily.  He  could  have  rem-ained 
on  the  car  and  thus  avoided  injury. 

In  the  case  of  Jejfersonville  R.  Co.  v.  Swift y  26  Ind.  459, 
it  was  held  that  where  a  passenger  voluntarily  leaves  a  train 
of  cars  while  in  motion,  simply  to  avoid  being  carried  be- 
yond the  station  where  he  desires  to  stop,  and  he  is  thereby 
injured,  his  own  negligence  is  the  proximate  cause  of  the  in- 
jury, and  that  he  can  not  recover.  In  that  case  the  passen- 
ger, when  contemplating  getting  off  the  train  at  a  station, 
and  seeing  that  the  train  was  not  going  to  stop,  remarked  to 
the  conductor  that  he  could  not  take  that  risk,  the  conductor 
responding:  ^^You  could  if  you  would,"  or  "you  might  if 
,  you  would."  The  court  held  that  notwithstanding  what  the 
conductor  aaid  to  him,  he  assumed  the  risk,  and  it  was  such 
negligence  in  his  making  the  attempt  that  he  was  chargeable 
with  negligence  contributing  to  his  own  injury.  That  was 
a  much  stronger  case  against  the  railroad  than  this,  for 
there  is  no  pretense  here  that  the  brakeman  even  intimated 
that  appellee  could  alight  in  safety.  The  Swift  case  is  cited 
and  approved  in  Cincinnati^  etc.,  R,  Co.  v.  Carper,  112  Ind. 
26,  at  pp.  30,  36;  Woolery  v.  LouisvilUy  etc.,  R.  Co.,  107 
Ind.  381,  at  p.  387,  57  Am.  Rep.  114,  and  in  Cincinnati, 
etc.,  R.  Co.  V.  Peters,  80  Ind.  168,  at  p.  175. 

In  Cincinnati,  etc.,  R.  Co.  v.  Carper,  112  Ind.  26,  it  is 
said:  "There  is  an  essential  difference  between  a  direction 
in  the  nature  of  a  requirement  and  a  direction  in  the  nature 
of  advice  or  information.  *  *  *  It  is  clear  to  our 
minds  that,  upon  principle,  a  railroad  company  is  not  re- 
sponsible for  directions  in  the  nature  of  information  or  ad- 
vice, given  to  a  passenger". 

In  Vimont  v.  Chicago,  etc.,  R.  Co.,  71  Iowa  SB,  32  N.  W. 
100,  28  Am.  &  Eng.  R.  Oases  210,  it  was  held  by  the  su- 
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preme  court  of  .Iowa  that  where  the  conductor  of  a  train  said 
to  a  passenger  as  the  train  was  leaving  the  station:  "Jump 
off  quick,  if  you  are  going  to/'  was  not  a  command  to  leave 
the  train,  but  must  be  considered  as  "advice,  and  good  ad- 
vice at  that." 

In  the  casB  of  Lindsey  v.  Chicago,  etc.y  B.  Co.^  64  Iowa 
407,  20  K  W.  737,  18  Am.  &  Eng.  R  Cases  175,  the  words 
spoken  to  a  passenger  "to  get  off  quickly"  were  construed 
in  the  same  manner. 

Ill  the  Swift  case,  supra,  referring  to  the  words  spoken 
to  the  passenger  by  the  conductor,  and  which  elsewhere  ap- 
pear in  this  opinion,  the  court  said:  "He  did  not  tell  him 
to  leap,  and  the  words  used  could  scarcely,  by  a  fair  con- 
struction, be  understood  as  advising  him  to  leap,  much  less 
a  command  to  do  so." 

In  this  case  the  movement  of  the  train  was  the  sole  cause 
of  danger  to  appellee.  He  was  a  man  of  mature  years  and^ 
judgment,  and  was  accustomed  to  traveling  on  trains.  The 
day  was  clear,  and  his  eyesight  was  unimpaired.  He  was 
familiar  with  the  surroundings  and  conditions  which  con- 
fronted him,  and  it  is  manifest  that  tlie  danger  was  as  ap- 
parent to  him  as  it  was  to  appellant's  brak'eman.  Notwith- 
standing the  situation  with  which  he  was  confronted,  and 
the  apparent  danger  that  attended  his  undertaking,  he  was 
determined  to  get  off.  He  simply  carried  out  his  intention 
and  determination  to  leave  the  train,  and  all  the  brakeman 
did  was  to  advise  him  the  safest  and  best  manner  of  doing 
so.  Even  then  he  admits  that  he  did  not  follow  the  advice 
of  the  brakeman  to  step  off  with  the  train,  but  stepped 
"squarely  off." 

It  is  a  rule  firmly  established,  that  a  passenger  is  as  much 
bound  to  use  reasonable  care  to  avoid  injury  as  the  carrier  is 
to  use  the  greatest  degree  of  skill  and  care  to  save  the  pas- 
senger from  harm.  T  nd  i  ana  polls  y  etc.,  R.  Co.  v.  Rutherford^ 
29  Ind.  82,  02  Am.  Dec.  836. 

In  Wood  on  Eailways,  1152,  it  is  said:     "A  passenger 
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would  not  under  any  circumstances  be  justified  in  yielding 
to  such  advice  when  the  train  is  moving  at  a  high  rate  of 
speed;  nor  would  a  person  who  is  lame,  or  laboring  under 
any  serious  physical  disability  resulting  from  age,  disease  or 
other  cause,  be  justified  in  getting  off  the  train  while  it  is 
moving  at  all.  In  these  cases,  the  passenger  must  think  be- 
fore he  acts,  and  he  is  bound  to  think  and  act  as  a  person  of 
ordinary  prudence  would  do  under  the  same  circumstances." 
The  author  cites  many  authorities  to  which  reference  is 
made. 

We  are  led  to  the  conclusion  that  the  facts  specially  found 
show  that  appellee  was  guilty  of  contributory  jiegligence, 
and  hence  are  in  irreconcilable  confiict  with  the  general  ver- 
dict.   In  such  case  the  general  verdict  must  yield. 

Judgment  reversed,  and  the  court  below  is  directed  to 
sustain  appellant's  motion  for  judgment  on  the  answers  to 
interrogatories. 

Comstock,  C.  J.,  Black,  Henley,  and  Roby,  J.  J.  concur. 
Robinson,  J.,  dissents. 


Chamberlain  et  al.  v.  Runkle  et  al, 

[No.  3,960.    Filed  April  4,  1902.  ] 

Deeds. — ConMrnciUm, — Ei<tates. — Conflict  Between  Premwes  and  ITahen' 
dum. — A  deod  of  real  estate  to  a  grantee  named,  during  his 
natnral  lifetime,  and  to  the  heirs  of  his  body  begotten  on  his 
wife,  named,  in  fee  simple  and  forever,  hahendum  to  such  grantee 
and  wife,  during  their  joint  and  several  lives  and  in  fee  simple  to 
the  heirs  of  their  bodies  lawfully  begotten  and  their  assigns  for- 
ever, vests  in  such  grantee  a  fee  simple  estate. 

From  Huntington  Circuit  Court;  J.  T.  Cox,  Special 
Judge. 

Suit  by  William  Rupkle  and  others  against  Edsell  W. 
Chamberlain  and  others  to  quiet  title.  From  a  judgment 
in  favor  of  plaintiffs,  defendants  appeal.     Reversed. 

C  A,  Metcalfy  for  appellants. 

J.  S.  Branyan  and  M.  Feightnevj  for  appellees. 
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Black,  J. — ^In  a  suit  to  quiet  title  to  real  estate,  the  de- 
murrer of  the  appellants  to  the  amended  complaint  for  want 
of  sufficient  facts  was  overruled.  The  case  involves  the  con- 
struction of  a  deed  of  conveyance,  under  which  all  the  par- 
ties claim,  executed  by  the  owner  in  fee  simple  of  the  real 
estate  and  his  wife,  as  follows:  "Know  all  men  by  these 
presents  that  we,  Samuel  Eunkle  and  Mary  Bunkle,  of  the 
county  of  Perry  and  state  of  Ohio,  in  consideration  of  love 
and  affection  and  also  of  $1,  in  hand  paid  by  Jacob  Bunkle, 
of  the  same  place,  have  bargained  and  sold,  and  do  hereby 
grant,  bargain,  sell  and  convey  unto  the  said  Jacob  Eunkle, 
during  his  natural  lifetime,  and  to  the  heirs  of  his  body  be- 
gotten on  his  wife,  Nancy  Runkle,  in  fee  simple  and  for- 
ever, the  following  premises,  lands  and  tenements  situated 
in  the  county  of  Huntington  and  State  of  Indiana"  (describ- 
ing thirty  acres  of  land).  "To  have  and  to  hold  said  lands 
and  tenements  with  the  appurtenances  unto  the  said  Jacob 
Runkle  and  Nancy  Kunkle,  his  wife,  during  their  joint  and 
several  lives  and  in  fee  simple  to  the  heirs  of  their  bodies 
lawfully  begotten  and  their  assigns  forever.  And  the  said 
Jacob  [Samuel]  Runkle  and  Mary  Runkle,  for  themselves 
and  heirs,  doth  hereby  covenant  with  the  said  Jacob  Run- 
kle and  Nancy  Runkle  and  the  heirs  'of  their  body  and  as- 
signs, that  they  are  lawfully  seized  of  the  lands  and  tene- 
ments aforesaid,  that  the  premises  are  free  and  clear  of  all 
incumbrances  whatsoever,  and  that  they  will  forever 
warrant  and  defend  the  same  with  the  appurtenances 
unto  the  said  Jacob  Runkle  and  Nancy  Runkle,  dur- 
ing their  natural  lives,  and  to  the  issue  of  their  said 
marriage  in  fee  simple  forever,  against  the  lawful  claims  of 
all  persons  whomsoever.  In  testimony  whereof,  the  said 
Samuel  Runkle  and  Mary  Runkle,  his  wife,  who  hereby  re- 
leases all  her  right  of  dower  in  said  land  and  tenements, 

have  hereunto  set  their  hands  and  seals,  this day  of 

October,  1850,"  etc.     The  signatures  of  the  grantors  were 
attested  by  two  witnesses,  and  the  execution  of  the  deed  was 


NOVEMBER  TERM,  1901— Vol.  28.  601 

Ohamberlain  v.  Runkle. 

duly  acknowledged  by  the  grantors,  in  Ohio,  on  the  9th  day 
of  October,  1850.  The  deed  was  recorded  in  Huntington 
county,  Indiana,  December  19,  1850,  and  Jacob  and  Nancy 
therein  mentioned  then  went  into  possession  of  the  land  un- 
der the  deed.  Jacob  and  Nancy,  husband  and  wife,  were 
then  the  parents  of  two  of  the  appellees,  and  afterward  the 
three  other  appellees  were  born  to  them,  these  five  being 
the  only  children  born  to  them.  September  30,  1856,  Ja- 
cob and  Nancy,  still  residing  upon  the  land,  by  their  deed 
of  general  warranty  conveyed  the  land  to  John  R.  Coffroth, 
who  took  possession  under  his  deed.  Whatever  interest  the 
appellants  have  in  the  land  is  derived  under  Coffroth 
through  intermediate  conveyances  and  by  descent.'  Nancy 
Runkle,  mother  of  the  appellees,  died  in  1897,  about  six 
months  before  the  commencement  of  this  suit,  her  husband, 
Jacob  Runkle,  having  died  some  years  earlier. 

The  appellants  claim  that  under  the  deed  above  set  out 
Jacob  Runkle  took  title  in  fee  simple,  which  he  had  good 
right  to  convey;  wliile  on  behalf  of  the  appellees  it  is 
claimed,  and  the  court  below  held,  that  a  life  estate  only  was 
granted  to  Jacob  and  Nancy  Runkle,  during  their  joint  lives 
and  the  life  of  the  survivor,  with  remainder  in  fee  simple  to 
their  children,  the  appellees,  and  that  the  title  and  right  of 
possession  of  the  appellants  ceased  with  the  death  of  Nancy 
Runkle. 

It  is  a  settled  rule  of  law  that  the  forms  and  solemnities 
requisite  to  the  passing  of  title  to  real  estate  must  be  in  con- 
formity to  the  local  law  of  the  country  in  which  the  land  is 
situated.  4  Kent  Comm.  (14th  ed.)  441,  note  h.  519;  3 
Washb.  R^al  Prop.  (5th  ed.)  250;  Townsend  v.  Downer^ 
27  Vt.  119. 

In  seeking  a  proper  construction  of  the  deed,  it  will  be 
proper  first  to  consider  its  premises,  or  portion  preceding 
the  hahendum.  It  seems  to  be  sufficiently  plain,  without 
argument,  that  the  estate  indicated  by  the  premises  was,  un- 
der the  rule  in  Shelley's  case,  an  estate  of  inheritance,  be- 
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ing  an  estate  in  fee  tail  in  Jacob  Eunkle,  his  ,wife  taking 
no  estate,  unless  thjB  words  "in  fee  simple  and  forever** 
therein  require  a  different  conclusion. 

The  rule  in  Shelley's  case  is  part  of  the  law  of  this  State. 
Siceloff  V.  Redman^  26  Ind.  251;  Fountairi  County y  etc.,  Co* 
V.  Beckleheimery  102  Ind.  76,  62  Am.  Rep.  645;  Taney  v. 
Fahnley^  126  Ind.  88;  Perkins  v.  McConneU^  136  Ind.  384; 
Waters  v.  Lyon,  141  Ind.  170. 

Words  of  limitation,  as  "heirs"  or  'Tieirs  of  the  body," 
coupled  with  the  name  of  the  first  taker,  do  not  describe  a 
class  who  are  to  take  by  purchase,  but  operate  to  vest  in  the 
first  taker  an  -estate  in  fee  simple  or  fee  tail.  See,  Shimer  v. 
Mann,  99  Ind.  190,  202,  203,  50  Am.  Rep.  82. 

At  the  time  of  the  execution  of  the  deed,  the  statute  of 
this  State  provided,  as  it  does  now:  "Estates  tail  are  abol- 
ished; and  any  estate  which,  according  to  the  common  law, 
would  be  adjudged  a  fee  tail,  shall  hereafter  be  adjudged  a 
fee  simple;  and  if  no  valid  remainder  shall  be  limited 
thereon,  shall  be  a  fee  simple  absolute."  R.  S.  1843,  p. 
424;  §3378  Bums  190L 

A  conveyance  to  A  and  the  heirs  of  her  body  by  B, 
who  was  her  husband,  would  have  formerly  been  an  estate 
tail  special,  and  under  our  statute  is  a  fee  simple  absolute. 
Tipton  V.  LaRose,  ^7  Ind.  484. 

Following  language  which  under  the  rule  in  Shelley's 
case  would  have  created  an  estate  tail  in  the  first  taker,  be- 
fore estates  tail  were  abolished,  the  draughtsman  inserted 
the  words  "in  fee  simple  and  forever,"  and  the  question  is 
presented  whether  or  not  these  words  have  the  effect  of 
making  the  preceding  words  "heirs  of  his  body  begotten," 
etc.,  words  of  purchase  instead  of  limitation,  by  making  of 
the  heirs  of  the  bodv  of  the  first  taker  a  new  root  of  inherit^ 
anco  in  fee  simple.  Those  who  were  to  take,  after  the  life 
estate  in  the  first  taker,  were  confined  to  the  heirs  of  his 
body,  a  special  class  of  heirs;  and  if  these  heirs  were  to  hold 
as  tenants  in  fee  simple,  the  land  would  descend  from  them 
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to  their  general  heirs,  so  that  there  would  not  be  a  succes- 
sion from  generation  to  generation  to  the  same  special  class 
of  heirs  as  that  prescribed  to  take  after  the  life  estate.  If 
a  special  class,  the  heirs  of  the  body  of  the  first  taker,  were 
to  take  as  tenants  in  fee  simple,  this  would  be  neither  a  fee 
tail  nor  a  fee  simple  in  the  first  taker,  but  the  heirs  of  his 
body  would  constitute  an  original  stock,  that  is,  they  would 
take  by  purchase  and  not  by  descent. 

By  statute  of  1852  it  was  made  unnecessary  to  use  the 
words  "heirs  and  assigns  of  the  grantee"  to  create  in  the 
grantee  an  estate  of  inheritance.  §3348  Burns  1901.  Prior 
to  the  enactment  of  this  statute,  the  common-law  require- 
ment of  words  of  inheritance  in  a  deed  to  show  an  intent 
to  create  an  estate  of  inheritance  obtained-  in  this  State. 
Nelson  v.  Davis^  35  Ind.  474;  Nicholson  v.  Caress y  59 
Ind.  39. 

Whatever  may  be  said  of  the  use  of  the  words  "in  fee 
simple  and  forever"  in  a  will,  or  in  pleading,  they  are  not 
apt  words  in  a  deed  at  common  law.  In  a  deed,  an  estate 
in  fee  simple  could  not  be  created  at  common  law,  nor  could 
an  estate  in  fee  tail  be  created  under  the  statute  Westmin- 
ster Second,  without  the  word  "heirs",  used  in  its  technical 
sense  of  a  word  of  inheritance.  See  Fountain  County^  etc., 
Co.  V.  BecMeheimery  102  Ind.  76. 

The  term  "heirs"  has  a  fixed  legal  meaning  as  a  word  of 
limitation;  and  a  merely  presumed  intention,  even  in  wills, 
will  not  control  that  significance  of  the  word,  and  it  will  not 
be  treated  as  a  word  of  purchase  unless  the  testator's  intent 
so  to  use  it  is  manifest.  Doe  v.  Jaclcmanj  5  Ind.  283;  Sice- 
loff  V.  Redman,  26  Ind.  251,  261.  Heirs  and  hears  of  the 
body  are  in  their  primary  and  natural  sense  words  of  limita- 
tion, and  not  of  purchase.  Sclioonmaker  v.  Sheely,  3  Den. 
485;  Nelson  v.  DaviSy  35  Ind.  474;  Shimer  v  Mann,  99 
Ind.  190. 

Holt,  C.  J.,  in  Countes.^  of  Bridgewater  v.  Duhe  of  Bol- 
tony  6  Mod.  106,  said:     ^^Most  certainly  in  grants  it  [the 
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word  estate]  would  not  pass  a  fee,  because  the  law  appoints 
that,  let  the  intent  of  the  parties  be  ever  so  fully  expressed 
and  manifested  in  grants,  without  the  word  'heirs' 
a  fee  shall  not  pass.  If  a  feoffment  be  made  to  J.  S. 
to  have  to  'him  in  fee  simple',  which  words  can  have  na 
other  sens§  than  to  pass  an  inheritance,  yet  an  estate  only 
for  life  shall  pass."  At  common  law,  to  create  a  fee  by 
deed,  the  use  of  the  word  "heirs"  was  essential.  A  convey* 
ance  of  land  to  one  forever,  or  to  one  and  his  assigns  for- 
ever, would  confer  but  a  life  estate;  "  'for  that  there  lack 
these  words,  "his  heirs"  which  words  only  make  an  estate  of 
inheritance  in  all  feoffments  and  grants.'  Litt  s.  1.  *  * 
*  'If  one  grant  *  *  *  to  J.  S.  to  have  and  to  hold 
to  him  in  fee  simple,  or  in  fee  tail,  without  saying  "to  him 
and  his  heirs,"  or,  "to  him  and  his  heirs,  males,"  or  the  like, 
this  is  but  an  estate  for  life.'  *  *  *  Shep.  Touch. 
106."    Elphin.  Inter,  of  Deeds,  225. 

At  common  law,  no  estate  in  fee  simple  could  be  created 
by  deed  without  the  word  "heirs"  and  no  estate  in  tail  with- 
out the  words  "heirs  of  the  body",  but  in  England  in  deeds 
after  1881,  an  estate  in  fee  simple  may  be  created  by  a  limi- 
tation to  A  "in  fee  simple";  and  an  estate  tail  may  be  cre- 
ated by  a  limitation  to  A,  "in  tail".  Elphin.  Inter,  of  Deeds, 
225,  23L 

Even  in  a  will,  "technical  word^,  or  words  of  known  legal 
import,  must  have  their  legal  effect,  even  though  the  testa- 
tor uses  inconsistent  words,  imless  those  inconsistent  words 
are  of  such  a  nature  as  to  make  it  perfectly  clear  that  the 
testator  did  not  mean  ^  use  the  technical  words  in  their 
proper  sense."  (Doe  v.  GaUini^  5  B.  &  A.  621),  quoted  in 
Shhner  v.  Mann,  99  Ind.  190,  193.  But  we  need  not  say 
what  would  bo  the  effect  of  using  the  words  "in  fee  simple 
and  forever",  after  words  creating  a  fee  tail,  in  a  will. 

At  common  law,  no  svnonym  could  supply  the  place  of 
the  word  "heirs"  in  a  deed,  and  a  conveyance  to  one  for- 
ever, or  to  one  and  his  assigns  forever,  would  pass  but  a 
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life  estate,  and  the  words  "forever"  and  "his  assigns  for- 
ever" were  surplusage.    Nelson  v.  Davis,  35  Ind.  474. 

Words  of  limitation  added  to  the  first  words  of  limitation 
to  the  heirs  or  heirs  of  the  body  of  the  first  taker  are  some- 
times held  not  to  prevent  the  application  of  the  rule  in 
Shelley's  case,  where  the  superadded  words  are  similar  to 
the  first  words  and  may  be  understood  as  being  used  in  the 
sam.e  sense.  Where  in  a  marriage  settlement  the  limitations 
were  to  the  husband  for  life,  remainder  to  the  wife  for  life, 
remainder  to  the  heirs  of  the  body  of  the  wife  and  their 
heirs  and  assigns  forever,  it  was  held  that  the  wife  took  an 
estate  tail.  Alpass  v.  Watkins,  8  D.  &  E.  516;  1  Preston 
Est.  347.  See  George  v.  Morgan,  16  Pa.  St.  95;  Ilileman 
V.  Bouslaugh,  13  Pa.  St.  344,  53  Am.  Dec.  474. 

"Words  of  limitation  which  import  a  fee  engrafted  on 
words  which  would  give  an  estate  tail;  as  to  J.  R.  for  life, 
remainder  to  trustees  for  his  life,  remainder  to  the  uses  of 
the  heirs  males  of  the  body  of  J.  R.  and  their  heirs,  *  * 
*  will  not  prevent  the  application  or  attachment  of  the 
rule.  In  all  these  and  like  instances,  the  words  of  super- 
added limitation  are  understood  and  construed  to  be  intro- 
duced for  carrying  the  general  intention  more  fully  and 
more  clearly  into  effect."    1  Preston  Est.  351,  352. 

In  the  case  before  us,  it  can  hardly  be  supposed  that  the 
ivords  "in  fee  simple  and'f orever"  added  to  words  importing 
an  estate  tail,  if  used  with  understanding  of  the  significance 
of  all  the  legal  terms  employed,  could  have  been  intended  to 
have  a  meaning  the  same  as  that  of  the  words  apt  for  the 
creation  of  an  estate  tail.  But  the  superadded  words  were 
not  apt  as  words  for  the  creation  of  an  estate  in  fee  simple. 
It  must  clearly  and  unequivocally  appear  that  the  words 
"heirs  of  his  body"  were  used  merely  as  descriptio  per- 
^onarum,  in  order  to  prevent  those  words  from  being  taken 
as  words  of  limitation,  or  to  make  them  words  of  purchase. 

"Xor  will  it  be  any  objection  to  the  application  of  the 
rule,  when  the  circumstances  which  call  the  rule  into  opera- 
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tion  exist,  that  it  appears  to  be  probable,  nay  even  certain^ 
that  the  heirs,  sus  a  class  of  persons,  were  intended  to  take 
originally,  in  their  own  right,  and  that  the  first  estate,  viz,, 
the  estate  in  freehold,  was  meant  to  be  a  mere  estate  for 
life,  without  any  further  interest,  present,  or  remote,  in  the 
ancestor.  Even  a  declaration  that  the  heirs,  or  heirs  of  the 
body,  should  take  by  purchase,  would  not,  singly  and  alone, 
exclud-e  the  rule."  1  Preston  Est.  ^326.  See,  also.  Waters 
V.  Lyon^  141  Ind.  170. 

"If  lands  be  given  to  the  son  and  his  heirs  of  the  body  of 
his  father,  the  son.  can  not  take  as  heir  'of  the  body  of  his 
father,  because  the  grant  is  to  him  and  his  heirs,  and  conse- 
quently he  hath  a  fee  simple:'  Co.  Lit.  27a;  the  words  'of 
the  body  of  his  father'  being  i-ejected  as  repugnant."  El- 
phin.  Inter,  of  Deeds,  231. 

The  words  "in  fee  simple"  are  used  promiscuously  in  this 
deed,  with  what  actual  intent  it  may  be  not  quite  certain. 
The  word  "heirs"  is  employed  in  the  technical  sense  of  heirs 
special,  as  descriptive  of  a  class  of  legal  successors  of  the 
ancestor,  and  not  as  a  designation  of  individuals  or  particu- 
lar persons;  and  no  words  are  used  in  connection  with  the 
word  "heirs,"  in  the  premises,  which  can  be  regarded  as 
having  legal  potency  in  a  deed  to  qualify  the  word  "heirs" 
as  used,  so  as  to  make  it  designate  heirs  apparent  or  pre- 
sumptive of  a  living  ancestor,  or  particular  individuals,  and 
not  those  persons  who  were  to  succeed  the  first  taker  in- 
definitely as  his  special  heirs  technically  so  called. 

Whatever  the  actual  intention  of  the  grantors,  it  is  the 
manifest  legal  meaning  of  the  premises  of  the  deed  that 
those  who  should  take  after  the  termination  of  the  life  es- 
tate of  the  first  taker  should  take  as  heirs  of  his  body  begot- 
ten on  his  wife,  named,  not  for  the  purpose  of  creating  any 
estate  in  her,  but  by  way  of  indicating  the  special  heirs;  and 
the  terms  in  question  employed  in  the  premises  do  not  cre- 
ate the  root  of  a  new  inheritance,  the  stock  of  a  new  de- 
scent; but  the  legal  meaning  of  the  language  employed  in 
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the  premises  is  that  the  heirs  of  the  first  taker  should  take, 
not  as  purchasers  from  the  grantors,  but  as  heirs  of  the  body 
of  the  first  taker,  in  whom  by  the  rule  in  Shelley's  case, 
which  prevents  the  inheritance  from  being  in  abeyance,  the 
expressed  remainder  to  his  heirs  vests,  which  by  our  statute 
is  made  an  estate  in  fee  simple. 

We  are  next  to  determine  whether  or  not  the  estate  thus 
created  by  the  premises  was  defeated  or  modified  by  subse- 
quent clauses  of  the  deed.  The  apparent  intention  of  the 
grantors  is  much  pressed  upon  our  attention  by  counsel.  We 
are  here  considering  a  deed.  Much  more  liberality  for  the 
purpose  of  ascertaining  and  enforcing  intention  is  exercised 
in  construing  wills  than  in  construing  deeds.  Shimer  v. 
Mann,  99  Ind.  190,  50  Am.  Rep.  82 ;  Ridgeway  v.  Lan- 
pJiear,  99  Ind.  251. 

The  application  of  the  rule  in  Shelley's  case  constantly 
defeats  the  expressed  intention  of  the  grantor  or  devisor. 
The  law  supervenes  his  intention  where  the  rule  is  applied. 
See  Waters  v.  Lyon,  141  Ind.  170.  As  every  part  of  a 
deed  should  be  compared  with  every  other  part,  so  as  to 
obtain  the  sense  of  the  whole  deed,  the  premises  and  the 
habendum  should  be  construed  together,  and,  if  possible, 
they  should  be  harmonized;  but  if  they  can  not  be  harmon- 
ized, it  is  a  rule  in  the  construction  of  deeds  that,  of  two  re- 
pugnant clauses  therein,  the  first  shall  prevail  against  the 
second;  and  in  accordance  with  this  rule,  if  any  repugnance 
be  found  between  the  premises  and  the  habendum,  the 
meaning  of  the  premises  shall  not  be  changed  by  the  words 
of  the  habendum;  that  is,  as  to  irreconcilable  differences, 
the  premises  shall  prevail  over  the  habendum,  9  Am.  & 
Eng.  Ency.  of  Law  (2nd  ed.)  139. 

It  is  undoubtedly  true  that  a  deed  should  be  construed 
as  a  whole,  and  so  that  no  part  shall  be  rejected,  if  by  con- 
struction the  different  parts  can  be  so  reconciled  as  to  avoid 
contradiction.  If  the  premises  be  -expressed  in  general 
terms  admitting  of  various  meanings,  an  explanation  by  way 
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of  indicating  a  particular  meaning  consistent  with  such  gen- 
eral meaning  may  be  furnished  by  the  habendum.  The  of- 
fice of  the  habendum  is  to  limit  and  define  the  estate  which 
the  grantee  is  to  have  in  the  property  granted.  This  is  usu- 
ally, done  in  modern  deeds  in  the  premises,  and  where  it  has 
been  so  done  the  habendum  is  not  essential.  9  Am.  &  Eng. 
Ency.  of  Law  (2nd  ed.)  139. 

In  Budd  V.  Brooke,  3  Gill  (Md.)  198,  43  Am.  Dec.  321, 
where  a  grant  made  by  the  premises  in  a  deed  of  convey- 
ance was  construed  to  be  in  conflict  with  that  contained  in 
the  habendum,  it  was  said:  "In  our  opinion,  the  limitation 
contained  in  the  habendum  must  be  rejected,  and  the  estates 
given  in  the  premises  'must  prevail.  In  2  Lomax's  Dig., 
188,  it  is  stated,  that  Vhere  there  are  two  clauses  in  a  deed, 
of  which  the  latter  is  contradictorv  to  the  former,  there  the 
former  shall  stand.'  And  at  page  215,  of  the  same  book,  it 
is  said,  that  Vhere  the  habendum,  is  repugnant  and  contrary 
to  the  premises,  it  is  void,  and  the  grantee  shall  take  the 
estate  given  in  the  premises.  This  is  a  consequence  of  the 
rule  already  stated,  that  deeds  shall  be  construed  most 
strongly  against  the  grantor;  therefore  he  shall  not  be  al- 
lowed to  contradict  or  retract,  by  any  subsequent  part  of  the 
deed,  the  gift  made  in  the  premises." 

If  the  granting  part  of  the  deed  contain  proper  words  of 
limitation,  the  habendum,  may  be  dispensed  with  altogether. 
Kenworthy  v.  TulliSy  3  Ind.  96. 

If  the  habendum  is  hopelessly  repugnant  to  the  limita- 
tions in  the  premises,  it  will  be  disregarded.  Edwards  v. 
Beall,  75  Ind.  401;  Farquharson  v.  Eichelberger,  15  Md. 
63.  But  where  the  grant  is  indefinite  from  its  generality 
in  respect  to  the  estate  in  the  lands  conveyed  which  it  is  in- 
tended to  create  in  the  grantee,  the  habendum  serves  to  de- 
fine'lt.  4  Kent's  Com.  468.  "Where  a  person  is  mentioned 
as  grantee  in  the  premises,  and  is  mentioned  together  with 
others  in  the  habendum,  he  alone  can  take  an  immediate 
estate."  Elphin.  Inter,  of  Deeds,  215,  rule  64.  "If  both  the 
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premises  and  the  habendum  contain  different  express  limita- 
tions of  the  estate,  the  limitation  in  the  habendum  will,  if 
possible,  be  considered  as  explanatory  of  that  in  the  prem- 
ises; but  if  the  limitations  are  repugnant,  they  will  be  con- 
strued in  the  manner  most  beneficial  to  the  grantee."  "The 
habendum  may  extend  but  not  abridge  the  estate  limited  in 
the  premises."    Elphin.  Inter,  of  Deeds,  217,  rule  66. 

The  habendum  will  be  rejected  when  repugnant  to  the 
limitation  in  the  premises,  as  where  the  grant  in  the  prem- 
ises was  to  A  and  the  heirs  of  his  body,  habendum  to  A 
his  heirs  and  assigns,  A  took  an  estate  tail.  Hunter  v. 
Patterson,  142  Mo.  310,  44  S.  W.  250.  In  Adams  v.  Dunk- 
lee,  19  Vt.  382,  a  grant  to  A  for  his  life  and  the  life  of  B, 
habendum  to  A  and  B  "for  and  during  their  and  each  of 
their  natural  life",  the  premises  and  the  habendum  being 
repugnant,  the  latter  was  held  to  be  void  and  A  took  a  life 
estate  for  the  life  of  B,  who  took  nothing. 

Sometimes  when  additional  grantees  are  introduced  into 
the  habendum,  they  take  in  remainder;  as  where  in  the 
premises  there  was  a  grant  to  a  mother,  habendum  to  her 
and  her  children,  the  mother  took  a  life  estate  and  the  chil- 
dren a  life  estate  in  the  remainder.  Blair  v.  0$bome,  84 
N.  Car.  417.  "If  a  grant  is  to  one  and  his  heirs,  habendum 
for  life,  the  habendum  is  void,  because  it  gives  a  lesser  es- 
tate." Elphin.  Inter,  of  Deeds,  219.  The  fee  granted  in  the 
premises  can  not  be  cut  down  to  a  life  estate  by  the  haben- 
dum. Robinson  v.  Payne,  58  Miss.  690;  Owston  v.  Will- 
iams,  16  U.  C.  Q.  B.  405;  Wager  v.  Wager,  1  Serg.  &  R. 
374. 

We  need  not  undertake  an  analysis  of  the  habendum  and 
the  covenants  of  the  deed  before  us.  If  they/show  a  pur- 
pose to  make  the  children  of  Jacob  and  Nancy  original 
stocks  of  descent,  such  purpose  can  not  prevail;  and  so  far 
as  there  is  repugnance  between  these  clauses  and  the  prem- 
ises, the  latter  must  be  given  effect. 

Vol.  28—39 
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It  must  be  concluded  that  the  conveyance  of  Jacob  and 
Nancy  Eunkle  transferred  to  their  grantee,  not  merely  an 
estate  for  the  joint  lives  of  the  grantors  and  the  life  of  the 
survivor,  but  an  estate  of  inheritance,  and  that  their  grantee 
thereby  became  the  owner  of  the  land  in  fee  simple. 

Judgment  reversed,  with  instruction  to  sustain  the  de- 
murrer to  the  complaint. 


ROBISON   ET   AL.    V,    PeASE. 
[No.  3,672.     Filed  April  4,  1902.] 

Husband  and  Wi^b. — Bills  and  Notes, — Suretyship. — Coverture. — ^The 
defense  of  coverture  nnder  the  laws  of  Indiana  cannot  be  inter- 
X>08ed  by  a  married  woman  in  an  action  against  her  as  surety  on 
a  note  executed  and  made  payable  in  Indiana,  given  to  make 
good  the  defanlt  of  the  principal  on  a  bond  executed  in  Ohio  in 
which  such  married  woman  was  surety,  since  the  bond  was  gov- 
erned by  the  laws  of  Ohio. 

From  Monroe  Circuit  Court ;   W.  H.  Martin^  Judge. 

Action  by  Horace  8.  Pease  against  Mary  C.  Bobison 
and  others  on  a  promissory  note  From  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

J,  E.  Henley  and  J.  B.  Wilson^  for  appellants. 
H.  W.  Miera  and  E.  CorVj  for  appellee. 

RoBY,  J. — The  appellee's  action  was  founded  upon  a 
promissory  note  for  $300,  executed  to  him  by  appellants  on 
January  24,  1898,  at  Bloomington,  Indiana,  and  payable  at 
a  bank  in  said  town  one  year  after  date.  The  appellant, 
Mary  C.  Kobison,  defends  upon  the  ground  that  she  was 
and  is  a  married  woman  and  executed  said  note  as  surety 
for  and  to  secure  a  debt  of  one  Borgman. 

The  appAlee  on  June  10,  1897,  lived  at  Cincinnati,  Ohio. 
Borgman,  a  son-in-law  of  appellants,  was  taking  an  agency 
of  some  kind  from  him  and  gave  a  bond  conditioned  to  col- 
lect and  pay  over  moneys  received  by  him  in  such  capacity. 
He  and  his  wife  signed  this  bond  at  Cincinnati.  Appellee's 
attorney  examined  and  approved  its  form.    Borgman  mailed 
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it  to  appellants  who  received  and  signed  it  at  Bloomington^ 
Indiana,  where  they  lived,  and  deposited  it  in  the  mail 
through  which  it  was  conveyed  to  appellee  at  Cincinnati. 
The  appellants  were  sureties  upon  this  bond. 

Section  3112  R.  S.  Ohio  (1897),  then  in  force,  was  as  fol- 
lows: "A  husband  or  wife  may  enter  into  any  engagement 
or  transaction  with  the  other,  or  with  any  other  person, 
which  either  might  if  unmarried;  subject,  in  transactions 
between  themselves,  to  the  general  rules  which  control  the 
actions  of  persons  occupying  confidential  relations  with  each 
other". 

The  note  in  suit  was  given  to  make  good  the  default  of 
Borgman  and  on  account  of  moneys  which  it  was  his  duty 
to  pay.  If  the  bond  referred  to  was  governed  by  the  law  of 
Ohio  then  the  appellant,  Mary  C.  Robison,  became  person- 
ally liable  thereon,  and  her  defense  of  suretyship  must  fail. 
Bowles  V.  Field,  78  Fed.  742.  In  Milliken  v.  Pratt,  125 
Mass.  374,  28  Am.  Rep.  241,  the  facts  before  the  court 
seem  to  have  been  identical.  In  First  National  Bank 
V.  Mitchell,  34  C.  C.  A.  542,  92  Fed.  565,  they  were  like- 
wise analogous  to  those  in  the  case  at  bar.  Following  those 
authorities  it  is  held  that  the  bond  referred  to  was  governed 
by  the  law  of  Ohio,  and  was  therefore  the  valid  and  enforci- 
ble  contract  of  both  appellants.  Bell  v.  Packard,  69  Me.  105, 
31  Am.  Rep.  251;  Evans  v.  Beaver,  50  Ohio  St.  190,  33 
N.  E.  643,  40  Am.  St  666;  Pritchard  v.  Norton,  106  TJ. 
S.  124,  27  L.  Ed.  104;  Cochran  v.  Ward,  5  Ind.  App.  89, 
51  Am.  St.  229;  Armstrong  v.  Best,  112  K  C.  59,  17  S. 
E.  14,  25  L.  R.  A.  188,  34  Am.  St.  473.  See  note  to  Ruhe 
V.  Buck  (Mo.  Sup.)  25  L.  R.  A.  178 ;  Robinson  v.  QiLeen, 
87  Tenn.  445,  11  S.  W.  38,  3  L.  R  A.  214,  10  Am.  St.  690. 

Judgment  affirmed. 
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Gordon  v.  Miller. 

[No.  8,614.    Filed  April  8,  1902.] 

Estoppel.  —  Trade  Fixtures.  —  Chattel  Mortgaget. — Property,  — Where 
the  owner  executes  a  chattel  mortgage  uiK)n  a  mill  erected  upon 
leased  premises  he  will  be  estopped,  in  an  action  to  enforce  the 
mortgage,  to  deny  that  it  is  x>ersonal  property,    pp,  612-619, 

Fixtures.  — Property,  — Trade  Fixtures,  — Chattel  Mortgages.  — A  mill 
and  machinery  placed  upon  leased  premises  by  the  lessee  which 
can  be  removed  without  x)ermanent  injury  to  the  realty  is  per- 
sonal property  and  subject  to  mortgage  as  cliattels.    pp.  612-620. 

From  Franklin  Circuit  Court;  F.  8.  Swift,  Judge. 

Action  in  replevin  by  Sophia  Gordon  against  Andrew 
J.  Miller  and  others  to  obtain  possession  of  a  mill  and 
machinery  by  virtue  of  a  chattel  mortgage.  From  a 
judgment  for  defendants,  plaintiff  appeals.     Reversed. 

H*.  L.  Gordon  and  E.  W.  High,  for  appellant. 

Wiley,  J. — The  only  question  presented  by  this  appeal 
is  the  sufficiency  of  the  evidence  to  sustain  the  finding  of 
the  trial  court.  There  is  no  conflict  in  the  evidence,  and  the 
facts  upon  which  the  decision  must  rest,  as  exhibited  by  the 
record,  are  as  follows:  In  1893,  appellee,  Miller,  leased 
from  the  Brookville  and  Metamora  Hydraulic  Company  a 
tract  of  land,  and  the  right  to  use  water  from  its  canal  to 
run  machinery  with  that  was  to  be  placed  in  buildings  to 
be  erected  by  him  upon  the  leasehold.  This  lease  was  for 
twenty  years,  and  provided  that  Miller  should  have  the  right 
to  erect  upon  the  leased  premises  buildings  and  machinery 
for  the  purpose  of  conducting  and  operating  a  flouring-mill. 
After  the  execution  of  the  lease  Miller  did  erect  buildinsrs 
on  the  leased  premises,  and  equipped  such  buildings  with 
all  necessary  machinery,  tools,  etc.,  to  operate  such  flouring- 
mill.  When  he  purchased  a  part  of  the  machinery,  he 
treated  and  recognized  it  as  personal  property.  He  con- 
tinued to  operate  the  mill  imtil  in  February,  1899,  and  at 
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tliat  time  executed  to  appellant  a  chattel  mortgage  upon  all 
the  buildings,  boiler,  engine,  machinery,  tools,  etc.,  to  se- 
cure the  payment  of  a  note  of  even  date  with  the  mortgage. 
The  property  described  in  the  mortgage  is  a  "three-story 
brick,  metal  roof,  flouring-mill  building,  together  with  all 
the  machinery  and  appurtenances  therein  contained;  and 
a  one-story  iron  clad  building,  together  with  boilers  and  en- 
gines and  tools  contained  therein;  and  an  iron  clad  building 
used  as  an  elevator,  together  with  all  the  elevator  machinery 
and  bins  for  grain,  and  appurtenances  contained  therein, 
including  com  sheller  and  attachments,  all  of  said  buildings 
situated  on  leasehold  real  estate",  etc.  Then  follows  a  de- 
scription of  the  real  estate  leased. 

The  evidence  shows  that  the  three-story  brick  flouring- 
mill  building  was  erected  upon  a  stone  foundation  imbedded 
in  the  soil.  The  record  is  silent  as  to  what  foundations,  if 
any,  the  other  twt)  buildings  rest  upon.  The  boilers,  engines 
and  machinery,  are  attached  to  the  buildings  as  is  usual  in 
such  cases.  The  appellee  Miller  was  in  possession  of  all  this 
property  when  he  executed  the  mortgage,  and  was  operating 
his  flouring-mill.  The  mortgage  is  silent  upon  the  question 
of  possession  after  its  execution.  The  record  shows  that  be- 
fore the  commencement  of  the  action  appellant,  who  was 
plaintiff  below,  made  a  demand  for  possession,  which  was  re- 
fused, and  upon  such  refusal  she  brought  her  action  in  re- 
plevin. The  issues  were  joined  by  an  answer  in  denial,  trial 
by  the  court,  resulting  in  a  general  verdict  and  judgment 
for  appellees.  Appellant's  motion  for  a  new  trial  was  over- 
ruled. We  have  stated  all  the  material  facts  disclosed  by 
the  evidence.  The  record  does  not  disclose  any  reason  for 
making  appellee  ITorder  a  party.  The  complaint  does  not 
state  any  cause  of  action  against  him. 

Appellees  have  not  filed  any  brief.  Appellant  relies  for 
a  reversal  upon  the  following  propositions:  (1)  The  build- 
ings, machinery,  boiler,  engine,  tools,  etfc.,  in  controversy 
in  this  action,  were  erect^ed  by  the  appellee.  Miller,  upon 
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leased  premises,  and  used  for  a  flouring-mill  and  for  no 
other  purpose,  and  were  therefore  trade  fixtures.  (2) 
Where  trade  fixtures  are  erected  by  a  lessee  upon  the  land 
of  another  with  the  owner's  consent,  the  same  retain  the 
nature  of  personal  property  during  the  term  of  the  lease. 
(3)  The  appellee,  Miller,  having  at  all  times  treated  the 
property  as  personal  property,  and  having  given  a  chattel 
mortgage  thereon,  is  estopped  from  denying  it  to  be  per- 
sonal property  as  against  the  appellant,  who  is  his  mort- 
gagee. (4)  The  fact  that  one  of  the  buildings  was  built 
upon  a  stone  foundation  does  not  make  it  a  part  of  the 
realty,  for  where  buildings  are  erected  by  a  lessee  upon  the 
property  of  his  lessor,  the  presumption  of  law  is  itt  favor  of 
their  being  personalty. 

From  the  facts  stated,  and  the  points  relied  upon  by  ap- 
pellant, it  is  clear  that  the  decision  hinges  upon  the  single 
proposition:  Is  the  property,  or  any  part  of  it,  described  in 
the  mortgage,  personal  property  ?  If  it  is,  then  the  judg- 
ment can  not  be  upheld.  If  it  was  personal  property,  appel- 
lant was  entitled  to  its  possession  at  the  time  the  demand 
was  made,  for  it  is  the  law  that  where  a  mortgage  of  per- 
sonal property  is  silent  as  to  possession,  the  mortgagee  is 
entitled  to  immediate  possession  upon  the  execution  of  the 
mortgage.  This  was  the  common  law  rule  and  has  been 
adopted  in  this  State.    Broadhead  v.  McKay^  46  Ind.  595. 

As  to  part  of  the  property,  there  can  be  no  question  as 
to  its  character,  for  it  is  described  as  "tools".  Tools,  in  the 
ordinary  sense,  are  not  fixtures,  but  are  personal  property. 
There  is  no  evidence  in  this  case  to  change  the  rule.  Ap- 
pellant was  therefore  entitled  to  recover  possession  of  them. 
It  seems  equally  clear,  under  the  facts  in  this  case,  that  the 
engine,  boiler  and  machinery  must  be  regarded  as  personal 
property. 

As  above  stated,  Miller  treated  the  machinery  as  personal 
property,  for  when  he  purchased  it,  he  agreed  with  the  sel- 
lers that  the  title  should  remain  in  them  until  full  payment 
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for  it  was  made.  In  the  case  of  Binkley  v.  Forkner,  117 
Ind.  176,  3  L.  R.  A.  33,  it  was  held  that  when  a  person 
purchases  machinery  with  a  view  that  it  shall  be  annexed 
to  or  placed  in  a  building  of  which  he  is  the  owner,  and  exe- 
cutes a  chattel  mortgage  on  the  property  so  purchased,  he 
thereby  evinces  his  intention  that  the  property  shall  retain 
its  character  as  personalty,  regardless  of  the  manner  in 
which  it  may  be  annexed  to  the  freehold,  and  it  will  be  so 
regarded  where  the  rights  of  innocent  purchasers  are  not  in- 
volved. There  are  no  rights  of  innocent  purchasers  involved 
here,  for  the  only  rights  that  are  involved  are  those  of  the 
mortgagor  and  mortgagee.  Appellee,  Miller,  had  erected 
buildings  on  leased  real  estate,  equipped  them  with  machin- 
ery, etc.,  to  operate  and  conduct  a  flouring-mill.  He  did 
this  for  the  purpose  of  carrying  on  his  business. 

In  the  case  of  Heffner  v.  Lewis,  73  Pa.  St.  32,  it  was  held 
that  machinery  erected  by  a  lessee  to  carry  on  his  business 
is  personal  property  during  the  term  of  his  lease,  and  that  it 
may  be  sold  on  execution,  and  the  purchaser  may  remove 
it  before  the  expiration  of  the  term. 

In  New  York  it  was  held  that  engines  and  machinery  in 
a  mill,  though  firmly  affixed  to  the  building,  are,  when  so 
afiixed  by  a  tenant  for  years,  for  the  purpose  of  carrying  on 
a  business  of  a  personal  nature,  the  personal  property  of 
such  tenant.     CooJc  v.  Champlain  Trans,  Co.^  1  Dfenio  91. 

In  Reynolds  v.  Shulei%  5  Cowen  (X.  Y.)  323,  it  was 
ruled  that  as  between  landlord  and  tenant^  the  latter  may, 
during  the  term  of  the  tenancy,  remove  copper  stills,  ket- 
tles,' steam  tubs,  etc.,  erected  by  him  for  the  purpose  of  car- 
rying on  the  business  of  a  distillery,  though  affixed  to  the 
building,  and  that  he  could  mortgage  or  sell  such  articles. 

In  California  it  was  held  that  a  tenant  who  puts  up  ma- 
chinery in  a  house  leased,  and  fastens  it  by  bolts,  screws, 
etc.,  to  the  house,  has  a  right  to  remove  it.  McOreary  v. 
Osborne,  9  Cal.  119. 
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The  Supreme  Court  of  the  United  States,  in  the  case  of 
VanNess  v.  Pacard,  2  Pet.  137,  7  L.  Ed.  374,  used  the  fol- 
lowing language:  "The  general  rule  of  the  common  law 
certainly  is,  that  whatever  is  once  annexed  to  the  freehold, 
becomes  part  of  it,  and  can  not  afterwards  be  removed, 
except  by  him  who  is  entitled  to  the  inheritance.  The  rule, 
however,  never  was  *  »  *  inflexible,  and  without  ex- 
ceptions. It  was  construed  most  strictly  between  executor 
and  heir,  in  favor  of  the  latter;  more  liberally,  between, 
tenant  for  life  or  in  tail  and  remainderman  or  reversioner,  in 
favor  of  the  former;  and  with  much  greater  latitude,  be- 
tween landlord  and  tenant,  in  favor  of  the  tenant.  But  an 
exception  of  a  much  broader  cast,  and  whose  origin  may  be 
traced  almost  as  high  as  the  rule  itself,  is  of  fixtures  erected 
for  the  purposes  of  trade.  Upon  principles  of  public  policy, 
and  to  encourage  trade  and  manufactures,  fixtures  which 
were  erected  to  carry  on  such  business  were  allowed  to  be 
removed  by  the  tenant,  during  his  term,  and  were  deemed 
personalty,  for  many  other  purposes.  *  *  *  The  ques- 
tion [whether  fixtures  erected  for  the  purpose  of  trade, 
are  or  are  not  removable  by  the  tenant]  does  not  de- 
pend upon  the  form  or  size  of  the  building,  whether 
it  has  a  brick  foundation  or  not,  or  is  one  or  two 
stories  high,  or  has  a  brick  or  other  chimney.  The  sole 
question  is,  whether  it  is  designed  for  purposes  of  trade  or 
not".  In  that  case  the  building  in  controversy  was  used 
partly  as  a  residence  and  partly  to  carry  on  the  trade  of  a 
carpenter  and  dairy.  The  house  was  two  stories  high,  built 
upon  a  brick  foundation  which  was  imbedded  in  the  soil, 
yet  it  was  held  that  it  was  personal  property  and  subject  to 
be  removed  by  the  tenant  at  any  time  before  the  expiration 
of  the  leasehold. 

The  intention  of  Miller  in  this  ease  was  to  erect  build- 
ings, equip  them  with  raachinerv,  etc.,  for  the  purpose  of 
carrying  on  his  business.     The  intention  of  the  appellee 
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has  much  to  do  in  determining  the  character  and  nature  of 
the  property.    McFarland  v.  Foleyy  27  Ind.  App.  484. 

The  rule  declared  in  the  VanNess  case  has  been  adopted 
in  this  State.  In  Cromie  v.  Hoover ^  40  Ind.  49,  it  was  held 
that  a  tenant,  who,  for  the  better  use  and  enjoyment  of 
leased  premises,  erects  buildings  thereon,  may,  at  any  time 
before  his  right  of  enjoyment  expires,  remove  the  buildings. 
In  a  later  case,  it  was  held  that  where  a  tenant  erects  build- 
ings on  leased  premises,  for  the  better  use  or  enjoyment  of 
the  same,  he  may  remove  them  before  the  expiration  of  his 
tenancy,  provided  such  removal  can  be  accomplished  with- 
out permanent  injury  to  the  freehold.  Hedderich  v.  Smithy 
103  Ind.  203,  53  Am.  Rep.  509.  The  lease  in  this  case  con- 
tains no  inhibition  against  the  removal  of  any  buildings 
which  the  lessee  might  erect  on  the  leased  premises,  and 
there  is  not  a  word  of  evidence  that,  by  their  removal,  the 
leased  freehold  would  sustain  any  permanent  injury. 

Under  the  rule  declared  in  the  cases  cited,  and  in  many 
others  to  which  we  need  not  refer,  there  is  no  doubt  but 
Miller,  as  against  his  lessor,  had  a  right  to  remove  the  build- 
ings, machinery,  boiler,  engine,  tools,  etc.,  from  the  leased 
premises  at  any  time  before  the  expiration  of  the  lease, 
which  was  to  run  for  twenty  years  from  July,  1893.  His 
right'  so  to  remove  must  of  necessity  rest  upon  the  single 
proposition  that  the  property  in  controversy  was  personal 
in  character,  and  not  realty.  If  he  had  a  right  to  remove  it 
because  it  was  personal  property,  he  could  make  any  other 
disposition  of  it  which  did  not  permanently  injure  the  free- 
hold. He  could  have  sold  it,  and  have  given  the  purchaser 
a  good  title.  If  he  could  sell  it,  he  could  likewise  place  a 
lien  upon  it  by  a  chattel  mortgage  as  he  did. 

Ewell  on  Fixtures,  pp.  91,  92,  says:  "The  tenant's  right 
of  removing  his  trade  fixtures  may  also  be  sold  or  mort- 
gaged by  him  as  personalty,  and  they  may  be  seized  and 
severed  on  execution  against  him,  as  personalty  during  the 
term".     Where  the  right  to  remove  fixtures  from  leased 
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premises  exists,  such  fixtures  are  treated  as  personal  prop- 
erty. Price  V.  Malott,  85  lud.  266.  In  the  case  last  cited^ 
the  court  further  held  that:  "Saw  and  grist  mills  are  not 
necessarily  real  estate;  they  are  used  in  mercantile  busi- 
ness, and  do  not  carrv  with  them  those  ideas  of  fixedness 
and  permanency  that  a  dwelling-house  does;  they  may  or 
may  not  be  real  estate,  dependent  upon  the  circumstances 
and  intentions  of  the  parties.  Where  one  erects  such  mills 
upon  his  own  land,  the  presumption  might  be  in  favor  of 
their  being  a  part  of  the  realty ;  but  where  he  erects  them 
upon  the  lands  of  another,  the  presumption  would  be 
equally  as  strong  in  favor  of  their  being  personalty''. 

The  case  .before  us  is  in  principle  identical  with  the 
Price-Malott  case,  supra.  Here,  as  there,  the  property  was 
erected  upon  leased  premises.  The  buildings,  machinery, 
etc.,  were  erected  and  placed  in  position  for  the  purpose  of 
carrying  on  a  grist  or  flouring-mill.  The  record  does  not 
disclose  the  value  of  the  property  in  controversy,  but  it  is 
evident  that  from  the  size  of  the  buildings  and  the  character 
of  the  machinery,  etc.,  appellee  Miller  had  invested  a  large 
sum  of  money.  It  is  not  reasonable  to  suppose  that  he 
would  thus  have  invested  such  siun  upon  leased  premises 
with  a  leasehold  of  only  twenty  years,  if  he  had  not  con- 
sidered that  the  property  was  his  and  that  he  could  have 
removed  it,  or  otherwise  disposed  of  it,  before  the  expira- 
tion of  his  term.  This  position  is  emphasized  by  the  pre- 
sumption of  law  that  having  been  erected  upon  leased 
premises  the  property  placed  there  by  hira  was  personalty. 

The  law  does  not  impress  upon  such  improvements  the 
character  of  real  estate.  The  biiildings,  machinery,  etc., 
were  placed  upon  the  leased  premises  with  the  knowledge 
and  consent  of  the  lessor.  The  lease  itself  contemplates 
just  what  was  done.  In  ]\Laine,  it  was  held  that  a  mill 
erected  upon  the  land  and  mill  privileges  of  another  with 
his  permission,  for  the  purpose  of  trade  and  manufacturing 
did  not  become  a  part  of  the  freehold,  but  remained  the 
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personal  property  of  the  persons  who  built  it.    Russell  v. 
RichardSj  10  Me.  429,  25  Am.  Dee.  254. 

A  house  or  building  may  be  so  erected  as  to  be  strictly 
personal  property,  or  the  party  erecting  it  may  be  estopped 
from  denying  it  to  be  so,  as  for  example  where  he  has  given 
a  chattel  mortgage  upon  it  as  personal  property.  The  su- 
preme court  of  Illinois  so  ruled.  Davis  v.  Taylor,  41  111. 
405. 

That  is  just  what  appellee  Miller  did  here.  He  gave  a 
chattel  mortgage  upon  all  of  the  property  in  controversy. 
He  thus  recognized  that  it  was  personal  property,  and  he  is 
now  estopped  from  denying  his  own  solemn  acts. 

There  are  many  cases  in  the  United  States,  which  declare 
the  rule  in  harmony  with  the  cases  here  cited,  and  we  refer 
to  the  following:  Lemar  v.  Miles,  4  Watts  (Pa.)  330; 
Watts  V.  Lehman,  107  Pa.  St.  106 ;  Kile  v.  Oiebner,  114  Pa. 
St.  381,  7  Atl.  154;  Belvin  v.  Raleigh  Paper  Co.,  123  K 
C.  138,  31  S.  E.  655;  Western,  etc,  R.  Co.  v.  Deal,  90  K 
C.  110;  Vila^  v.  Mason,  25  Wis.  310;  Adams  v.  Ooddard, 
48  Me.  212;  Hill  v.  Sewald,  53  Pa.  St.  271,  91  Am.  Dec.^ 
209;  Osgood  v.  Howard,  6  Greenleaf  (Me.)  452,  20  Am.' 
Dec.  322;  Wells  v.  Banister,  4  Mass.  514;  Russell  v.  Rich- 
ards, 10  Me.  429,  25  Am.  Dec.  254;  Witherby  v.  Sleeper, 
101  Mass.  138;  Doty  v.  Gorham,  5  Pick.  487,  16  Am.  Dec. 
417;  Hines  v.  Ament,  43  Mo.  298. 

The  law,  as  declared  by  the  courts,  enters  into  every  con- 
tract, so,  when  the  lease  in  this  case  was  executed,  the  law 
gave  to  the  lessee  the  right  to  remove  any  buildings  or  any 
machinery,  etc.,  which  he  might  erect  or  place  on  the  leased 
premises,  at  any  time  before  the  expiration  of  his  lease,  pro- 
vided such  removal  did  not  permanently  injure  the  lease- 
hold. Hence  the  law  became  a  part  of  the  contract,  and  we 
must  presume  that  both  the  lessor  and  the  lessee  fully  un- 
derstood and  recognized  that  the  latter  possessed  such 
right,  and  could  exercise  it  at  his  will. 
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Such  right  of  removal  places  upon  the  improvements^ 
machinery,  etc.,  the  stamp  and  character  of  personal  prop- 
erty, and  hence  subject  to  mortgage  as  chattels.  Under  the 
rule  declared  by  the  many  authorities  cited,  and  to  which 
there  does  not  seem  to  be  any  exception,  the  evidence 
wholly  fails  to  sustain  the  finding  and  judgment. 

We  reach  this  conclusion  without  in  any  way  weighing 
the  evidence,  for  there  is  no  conflict. 

Judgment  reversed,  and  the  court  below  is  directed  to 
sustain  appellant's  motion  for  a  new  trial. 


Wells  v.  Vermont  Life   Insurance  Company. 

[NoiC  8,981.    Filed  January  14, 1902.    Rehearing  denied  April  8, 1902.  ] 

Insuranoe. — Statements  of  Agent  Pending  Negotiations  for  Policy. — 
Statements  of  an  insurance  agent  pending  negotiations  for  a  x>ol- 
icy  are  not,  in  the  absence  of  frand,  available  to  vary  the  terms 
of  the  contract  snbseqnently  entered  into.    p.  621, 

Same. — DefavU  in  Payment  of  Premium. — Right  of  Insured  to  P aid-Up 
Policy. — ^Where  by  its  terms  a  life  insurance  policy  is  forfeited 
ni>on  the  failm^  to  pay  an  annual  premium  when  due,  but  pro- 
vides that  after  three  payments  are  made  the  insured  may,  within 
six  months  after  default,  surrender  the  policy  and  receive  a  paid- 
up  policy  for  a  stated  amount,  the  right  to  such  x)aid-up  policy  is 
lost  by  inexcusable  delay  in  demanding  it  until  the  six  months 
has  expired,    pp.  622,  623. 

Sahe. — Action  to  Compel  the  Issuance  of  Paid-Up  Policy. — Complaint. — 
In  an  action  to  compel  an  insurance  company  to  issue  a  i>aid-up 
policy,  an  allegation  in  the  complaint  that  on  receipt  of  the  pol- 
icy the  insured  paid  tliree  annual  premiums  in  advance  to  secx^e 
insurance  for  the  face  of  the  policy  for  tlrree  years,  and  thereafter 
secure  paid-up  insurance  for  the  amount  for  which  a  paid-up  x>ol- 
icy  would  then  be  issued,  and  **  that  the  main  consideration  for 
taking  the  policy  and  paying  such  premiums  in  advance  was  tlie 
agreement  of  tlie  company  to  issue  such  paid-up  policy  on  de- 
mand, '  *  was  not  equivalent  to  an  averment  that  the  policy  was 
*  *  surrendered ' '  a^  the  expiration  of  the  three  years,    p,  624. 

From  Marion  Circuit  Court ;  H.  C.  Allen^  Judge. 

Action  hy  Jerome  B.  AVells  against  the  Vermont  Life 
Insurance  Company  to  compel  the  issuance  of  a  paid-up 
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life  policy.     From  a  judgment  for  defendant,  plaintijff  ap- 
peals.   Affirmed. 

S.  M.  UngeVy  for  appellant. 

E.  E.  Stevenson^  S.  N.  Chambers,  S.  0.  Pickens  and 
C.  W.  MooreSy  for  appellee. 

RoBY,  J. — Appellant's  complaint  consisted  of  three  para- 
graphs, to  each  of  which  a  demurrer  for  want  of  facts  was 
sustained ;  refusing  to  plead  further,  a  judgment  was  ren- 
dered against  him,  from  which  he  appeals.  It  is  averred  in 
the  first  paragraph  of  the  complaint  that  on  December  2, 
1893,  he  applied  to  appellee  and  received  from  it  a  life  in- 
surance policy  of  $2,000.  A  copy  of  the  policy  is  filed  with 
and  made  part  of  the  pleading.  It  is  further  averred  that 
upon  the  delivery  of  said  policy  appellant  paid  tlie  first 
three  annual  premiums  in  one  lump  sum  of  $244.68 ;  that 
the  policy  has  never  been  assigned  and  has  always  been  free 
from  indebtedness.  That  after  the  payment  of  three  an- 
nual instalments  of  premiuiu,  said  policy  provided  that  it 
might  be  surrendered  and  converted  into  a  paid-up  policy. 
That  on  February  11,  1899,  he  tendered  it  to  appellee  and 
demanded  the  issuance  of  a  paid-up  policy  for  $300,  which 
tender  and  demand  were  refused  and  not  complied  with. 
That  the  policy  is  brought  into  court  for  the  use  of  appel- 
lee, and  that  he  is  ready  to  surrender  the  same  for  a  paid-up 
policy. 

The  third  paragraph  is  not  different  in  substance  from 
the  first.  The  second  paragraph  contains  averments  d^ 
signed  to  excuse  api>ellant's  failure  to  surrender  the  policy 
within  the  time  therein  stipulated  and  named.  The  facts 
thus  added  do  not  amount  to  a  charge  of  fraud  or  mistake, 
but  consist  of  statements  made  by  the  agent  prior  to  the 
acceptance  of  the  WTitten  contract,  in  which,  under  the  well 
known  rule,  previous  negotiations  were  merged. 

The  provisions  of  the  contract  by  reference  to  which  the 
rights  of  the  parties  must  be  determined,  are  as  follows: 
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"The  Vermont  Life  Insurance  Company,  Incorporated 
1868.  In  consideration  of  the  agreement,  statements  and 
warranties  contained  in  the  application  for  this  bond,  which 
is  hereby  referred  to  and  made  a  part  of  the  contract,  and 
of  tlie  payment  in  advance  of  $81.56,  on  delivery  of  this 
bond,  and  of  the  like  payment  thereafter,  at  the  office  of 
the  company,  Burlington,  Vt.,  before  twelve  o'clock,  noon, 
on  the  2nd  day  of  December  in  every  year  for  the  term  of 
twenty  years  from  the  date  hereof,  hereby  promises  and 
agrees,  within  ten  days  after  receipt  and  acceptance  of  sat- 
isfactory proofs  of  the  death,  during  the  continuance  of 
this  bond,  and  prior  to  the  2nd  day  of  December,  1913,  of 
Jerome  B.  Wells,  of  Indianapolis,  Ind.,  to  pay  the  princi- 
pal sum,  $2,000,  at  its  office  in  the  city  of  Burlington,  Ver- 
mont, to  Mrs.  Golia  Graves,  sister,  beneficiary,  if  living; 
if  not,  to  the  executors,  administrators  or  assigns  of  the 
insured.  Kon-forfeiture  provisions:  If  the  instalments 
are  not  paid  when  due  this  bond  may  be  converted  into  paid- 
up  insurance  for  the  amounts  stated  below,  which  will  be 
payable  in  the  same  manner  and  conditions  as  provided  in 
the  face  of  the  bond.  Guaranteed  paid-up  values  of  bond 
if  surrendered  to  the  company  in  accordance  with  its  provi- 
sions. At  end  of  year,  paid-up  values ;  at  end  of  3  years, 
$300  paid-up  insurance.  If  the  instalments  are  not  paid 
as  provided  herein,  then  in  every  such  case  the  company 
shall  not  be  liable  for  the  payment  of  the  sum  insured,  and 
this  bond  shall  cease  and  determine,  excepting  only,  that 
after  three  or  more  annual  instalments  have  been  paid  upon 
this  bond  it  may  be  surrendered,  provided  it  is  freed  from 
any  indebtedness  to  tlie  company  at  the  time,  within  six 
months  after  default  in  payment,  for  a  paid-up  non-partici- 
pating bond,  subject  to  all  the  conditions  and  payable  as 
provided  in  a  table  of  values  written  herein." 

The  policy  stipidates  (1)  for  the  payment  of  premiums; 
(2)  for  their  payment  on  a  day  certain ;  (3)  for  forfeiture 
if  they  are  not  so  paid.     These  stipulations  stand  on  pre- 
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ciseJy  the  same  footing,  and  when  appellant  mide  default 
in  the  fourth  annual  payment  the  policy  was  no  longer  in 
force.  Klein  v.  Neiv  York  Life  Ins.  Co.,  104  U.  S.  88,  26 
L.  Ed.  662 ;  Forbes  v.  Union  Central  Ins.  Co.,  151  Ind.  89 ; 
Willcuts  V.  Northwestern,  etc.,  Ins.  Co.,  81  Ind.  300. 

Tlie  fourth  annual  payment  was  due  December  2,  1896; 
within  six  months  after  that  time  appellant  could  have  de- 
manded and  would  then  have  been  entitled  to  receive  a 
paid-up  policy  or  bond  for  $300.  The  tender  and  demand 
are  alleged  to  have  been  made  on  February  11,  1899,  and 
the  question  is  whether  at  that  time  he  was  entitled  to  the 
right  which  was  admittedly  his,  within  six  months  after  de- 
fault. 

The  language  of  the  policy  is  not  ambiguous.  It  provides 
"That  after  three  or  more  instalments  have  been  paid  upon 
this  bond,  it  may  be  surrendered,  *  *  *  within  six 
months  after  default  in  payment  for  a  paid-up  non-partici- 
pating bond."  The  use  of  the  word  "may"  implies  and  cre- 
ates an  option  upon  the  part  of  the  assured.  In  order  to  ex- 
ercise that  option  it  devolved  upon  appellant  to  surrender 
the  policy  within  the  time  limited,  as  a  condition  precedent 
to  the  issuance  of  the  paid-up  bond  or  policy.  Knapp  v.  Ho- 
meopathic, etc.,  Ins.  Co.,  117  U.  S.  411,  6  Sup.  Ct.  807,  29 
L.  Ed.  960;  Hudson  v.  Knickerbocker  Life  Ins.  Co.,  28  N. 
J.  Eq.  167;  Universal  Life  Ins.  Co.  v.  Whitehead,  58  Miss. 
226,  38  Am.  Kep.  322;  Attomey-Qeneral  v.  Continental 
Life  Ins.  Co.,  93  N.  Y.  70 ;  Coffey  v.  Universal  Life  Ins. 
Co.,  7  Fed.  301 ;  Sheerer  v.  Manhattan  Life  Ins.  Co.,  20 
Fed.  886. 

In  the  following  cited  cases  a  different  rule  was  declared : 
Chase  V.  Phoenix  Life  Ins.  Co.,  67  Me.  85 ;  Montgomery  v. 
Phoenix  Life  Ins.  Co.,  77  Ky.  51 ;  Mutual  Life  Ins.  Co.  v. 
Jarboe,  102  Ky.  80,  42  S.  W.  1097,  39  L.  R.  A.  504,  80  Am. 
St.  343;  ManliattaiiLife  Ins.  Co.  v.  Patterson  (Ky.),  60  S. 
W.  383,  53  L.  R.  A.  378.  The  decisions  cannot  be  harmon- 
ized and  the  better  reason  is  believed  to  be  as  above  stated. 
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We  do  not  decide  that  facts  may  not  exi&t  excusing  the 
surrender  of  the  policy  within  the  time  limited ;  the  reverse 
is  true.  Coffey  v.  Universal  Life  Ins.  Co.,  supra.  But  we 
hold  that  negligence  and  inattention  ard  not  a  sufficient 
excuse  for  such  failure.  The  demurrers  were  therefore  cor- 
rectly sustained. 

Judgment  affirmed. 

On  Petition  for  Rehearing. 

RoBY,  J. — Appellant's  petition  for  a  rehearing  has  re- 
ceived the  consideration  always  invited  by  sincere  and  cour- 
teous argument.  The  principles  enunciated  by  the  authori- 
ties heretofore  cited  are  still  regarded  as  applicable  to  and 
controlling  in  this  case. 

The  complaint  contains  an  averment  as  follows:  "The 
plaintiff  informed  the  defendant  that  said  payment  of  said 
instalments  on  the  policy,  in  advance,  was  made  both  for  the 
purpose  of  securing  insurance  for  the  term  of  three  years 
from  said  date,  for  the  sum  of  $2,000,  and  thereafter  of  se- 
curing paid-up  insurance  for  the  sum  of  $300.  That  the 
main  consideration  for  taking  said  policy  of  insurance  with 
the  defendant  company,  and  for  the  payment  in  advance  of 
said  three  instalments,  was  the  agreement  on  the  part  of  the 
defendant  to  issue  said  paid-up  policy  on  demand"  The 
averment  i«  not  equivalL  to  an  avLent  of  surrender. 
There  is  an  essential  difference  between  an  expressed  int^en- 
tion  to  do  a  certain  thing  and  doing  it.  Joyce  v.  Hamilton, 
111  Ind.  163, 165.  To  "surrender''  means  to  cancel  cr  yield 
up.  The  appellant  did  not  cancel  or  yield  up  the  policy  or 
his  right  to  continue  it  in  force  for  the  full  amount  of  $2,- 
000.  Had  he  offered  to  pay  the  fourth  premium  before  the 
policy  had  expired,  there  could  be  no  doubt  but  that  appellee 
would  have  been  required  to  accept  the  payment  and  con- 
tinue the  insurance,  notwithstanding  that  it  had  been  in- 
formed, when  the  first  payment  was  made,  that  appellant 
did  not  intend,  then,  to  pay  the  fourth  premium,  but  did 
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then  intend  to  surrender  the  policy  at  the  end  of  the  term 
paid  for.  The  appellant  had  an  option  to  surrender  the  pol- 
icy and  receive  the  paid-up  policy,  or  not  to  do  so.  If  he 
chose  to  comply  with  the  conditions  of  the  contract  appel- 
lee was  without  power  to  refuse  to  accept  the  surrender. 
Crown  Point  Iron  Co.  v.  Aetna  Ins.  Co.,  127  N.  Y.  608. 

The  averment  does  not  show  a  surrender  within  the  mean- 
ing of  the  provision  of  the  contract,  and  it  does  not  show  a 
surrender  by  agreement,  there  being  no  acceptance  averred, 
even  if  the  statement  was  construed  as  a  proposition. 

The  petition  is  overruled. 


Little  v.  Koerner  et  al. 

[No.  3,508.    Filed  April  9,  1902.  ] 

AcooRD  AND  SATisFAcmoN. — Compromise  and  Settlement. — Judgmenti. 
— Accounts. — Payment. — A  settlement  whereby  the  creditor  accepted 
part  payment  of  a  note  and  judgment  in  satisfaction  of  the  whole 
debt  is  valid,  where  there  was  also  an  open,  unadjusted  account 
between  the  parties  included  in  the  settlement,    pp.  6S6-627. 

Estoppel. — JudgmmUs, — E(juitable  Assignment. — ^Where  a  judgment 
was  compromised  and  settled  by  the  original  parties,  one  claim- 
ing to  be  the  equitable  owner  cannot  enforce  the  collection 
thereof,  where  he  stated  to  a  partner  of  one  of  the  judgment 
debtors,  prior  to  the  settlement,  that  the  judgment  debtors  owed 
him  nothing,  and  the  judgment  debtors  had  no  notice  of  his  claim 
of  ownership  at  the  time  of  the  settlement,    pp.  627-629. 

From  Vanderburg  Superior  Court ;  J.  H.  Foster y  Judge. 

Motion  by  Samuel  W.  Little,  assignee  of  a  judgment 
against  Charles  A.  Eoemer  and  others,  for  leave  to  issue 
execution  thereon  more  than  ten  years  after  its  rendition. 
From  a  judgment  denying  the  motion,  plaintiff  appeals. 
Affirmed. 

A.  Gilchrist  and  C  A.  DeBrulery  for  appellant. 
J.  W.  Spencer  and  J.  R.  Brilly  for  appellees. 

CoMSTOCK,  C.  J. — Appellant  made  a  motion  in  writing 
in  the  court  below,  under  §687  Bums  1901,  for  leave  to 
Vol.  28—40 
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issue  execution  on  a  judgment  entered  more  than  ten  years 
before  the  making  of  the  motion,  alleging  that  the  judgment 
was  unpaid.  The  defendant  William  C.  Kuehn  was  de- 
faulted. Defendants  Charles  A.  and  Gustave  Koerner  an- 
swered in  two  paragraphs;  the  first  a  general  denial. 
In  the  second  they  averred  that  the  judgment  had  been  paid 
in  the  following  manner :  "That  on  the  9th  day  of  April, 
1891,  these  defendants,  by  their  attorney,  Charles  L.  Rob- 
erts, had  a  complete  settlement  of  all  claims,  notes,  judg- 
ments, demands,  disputed  and  undisputed  accounts  held  by 
Charles  Schulte  against  them,  and  that  in  consideration  of 
the  check  of  Mr.  Roberts  on  the  First  National  Bank  of 
Evansville,  which  was  accepted  and  cashed  by  Schulte, 
Schulte  then  released  the  judgment,  and  that  Schulte  then 
gave  to  the  defendants  a  receipt  in  full  for  aU  judgments 
and  other  claims  held  by  the  firm  of  Rietinan  &  Schulte  of 
which  Charles  Schulte  was  a  member."  The  receipt  was  set 
out  as  an  exhibit,  and  is  as  follows :  "$79.75.  For  and  in  con- 
sideration of  a  check  for  the  sum  of  $79.75  on  the  First  Na- 
tional Bank  of  Evansville,  Vanderburgh  *county,  Indiana, 
we  hereby  release  all  claims,  notes,  judgments,  demands 
and  accounts  due  us,  or  either  of  us,  from  the  old  firm  of 
Koerner,  Kuehn  &  Koemer,  and  this  shall  be  a  receipt  in 
full  for  the  same,  said  check  having  been  given  us  by  Charles 
L.  Roberts,  attorney  for  Charles  A.  Koerner  and  Gustave 
A.  Koerner,  formerly  members  of  said  firm.  (Signed) 
Rietman  &  Schulte."  The  averment  was  that  Schulte  was 
a  member  of  this  firm,  and  that  the  judgment  on  which  the 
motion  was  made  was,  at  the  date  of  the  receipt,  a  judgment 
held  by  Schulte  and  was  considered  and  embraced  in  the 
receipt.  At  this  time  it  was  averred  that  the  two  Koemers 
were  wholly  insolvent,  and  that  Schulte  then  orally  trans- 
ferred the  judgment  to  the  two  Koemers.  The  reply  to 
this  paragraph  of  the  answer  was  that  at  the  date  of  the  re- 
ceipt set  out  in  the  answer  the  defendants  owed  Rietman  & 
Schulte  on  a  note  $79.75  and  several  years'  interest  ou 
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it.  They  paid  the  principal  of  this  note  to  Rietman  & 
Schulte,  and  only  the  principal,  by  the  check  of  their  attor- 
ney which  was  worth  no  more  than  $79.50,  and  thereupon 
Schulte  executed  the  receipt.  That  Schulte  did  not  then 
own  the  judgment,  but  that  Samuel  W.  Little  then  owned  it, 
and  has  always  since  owned  it.  The  judgment  has  never 
since  been  paid  or  satisfied,  except  as  it  was  attempted  to  be 
done  by  the  receipt.  The  motion  was  overruled.  The  errors 
assigned  are  that  the  court  erred  in  overruling  the  motion 
for  execution  and  the  motion  for  a  new  trial. 

The  general  rule  is  that  payment  of  a  part  of  a  debt  is 
not  a  satisfaction  of  the  whole  debt,  though  the  creditor 
agrees  to  receive  a  part  in  satisfaction  of  the  whola  2 
Parson  Cont.  618,  619.  To  this  rule  there  are  exceptions, 
viz. :  Where  the  claim  is  unliquidated  or  unadjusted;  where 
payment  is  made  before  it  is  due;  where  new  security  is 
given ;  where  there  is  a  composition  with  creditors.  A  nego- 
tiable security  for  a  smaller  amount  given  and  accepted  in 
satisfaction  of  a  larger  debt  will  operate  effectually  in  dis- 
charge of  it.    Fensler  v.  Prather,  43  Ind.  119,  122. 

It  appears  from  the  evidence  that  the  judgment  in  suit  is 
unpaid.  It  clearly  appears,  too,  tliat  there  was  an  attempt 
by  and  it  was  the  intention  of  the  parties  to  discharge  an  in- 
debtedness by  tlie  payment  of  a  less  sum  than  was  due.  If 
there  is  evidence  fairly  tending  to  bring  the  case  within 
either  of  the  exceptions  the  judgment  must  be  affirmed. 

The  Koerners  had  formed  a  new  •paxtnerahip  with  one 
Bailey.  Gustave  Koemer,  as  well  as  Bailey,  desired  to  get 
rid  of  the  debts  of  the  old  firm  of  Koemer,  Kuehn  &  Koer- 
ner.  With  this  in  view,  one  C.  L.  Roberts  called  upon 
Charles  Schulte  for  the  express  purpose  of  getting  a  settle- 
ment of  the  judgment  in  question  with  other  amounts  owing 
by  them.  Roberts  testified  that  in  behalf  of  Charles  and 
Gustave  Koerner  he  called  on  Charles  Schulte  on  two  occa- 
sions in  April,  1891,  in  reference  to  the  judgment  in  ques- 
tion and  other  matters  between  the  Koerners  and  Schulte. 
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At  that  time  he  knew  nothing  of  the  note  for  $79.75.  His 
husiness  was  in  regard  to  the  judgment  and  other  unsettled 
matters.  "I  told  him  my  object  in  coming  to  see  him  was  to 
see  whether  or  not  any  arrangement  could  be  made  in  which 
these  claims  could  be  settled.  He  talked  about  the  judg- 
ment and  then  he  spoke  about  this  note.  It  was  a  note  that 
had  been  executed  by  one  Shubill  and  indorsed  by  them. 
He  then  spoke  about  some  unsettled  claims  between  the  firm 
and  the  Koerners.  I  told  him  that  tlie  object  was  to  have 
a  full  and  complete  settlement  of  everything,  including  that 
judgment.  *  *  *  I  remembered  there  was  a  debt 
owing  to  these  parties  as  well  as  what  tliey  were  owing  to 
Schulte.  I  afiked  him  to  give  me  a  proposition  to  settle 
everything.  He  gave  me  that  proposition  and  said  if  they 
would  pay  $79.75  he  would  give  a  full  receipt  for  every- 
thing, including  the  judgment  between  him  and  the  Koer- 
ners. I  communicated  these  facts  to  Koemer  on  the  5th, 
And  on  the  9th  it  was  consummated.  I  told  him  w'hen  it 
was  made  tliat  'I  would  send  tlie  proposition  to  the  Koer- 
ners and  if  it  w^as  accepted  would  give  him  a  check  for  the 
money.'  *  *  *  j  consulted  with  the  partner^  and  they 
accepted  the  proposition.  *  *  *  I  read  the  receipt 
over  to  Mr.  Schulte  and  said  this  is  a  full  and  complete  set- 
tlement for  all  claims  as  far  as  the  firm  is  concerned^  and  he 
said  certainly.  *  *  *  He  spoke  about  having  the  judg- 
ment satisfied  and  I  told  him  that  it  was  not  the  wish  to  have 
it  satisfied  for  the  reason  that  they  were  paying  this  note 
and  they  wanted  the  judgment  to  stand  open  so  that  they 
could  get  something  out  of  Shubill.  My  recollection  is  that 
they  were  owing  the  Koerners  for  work  and  there  were  per- 
haps some  other  accounts,  but  I  don't  remember  that  he 
spoke  about  that.  He  was  indebted  to  them  in  a  transaction, 
probably  about  a  house  or  something.  The  amounts  were 
not  fixed  and  adjusted  and  the  proposition  was  made  that 
I  spoke  of 
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The  check  was  drawn  by  Roberts  on  the  First  National 
Bank  of  Evansville,  Indiana,  was  negotiable,  and  was  paid 
the  same  day  it  was  executed.  There  is  evidence  fairly  tend- 
ing to  show  that  there  was  an  open  unadjusted  account  be- 
tween the  parties  included  in  the  settlement.  These  facts 
bring  the  case  within  the  exceptions  to  the  general  rule.  See 
Hodges  v.  Truax,  19  Ind.  App.  651,  and  authorities  cited. 

Appellant  claims  that  at  the  time  of  the  settlement  he  was 
the  equitable  owner  of  and  at  the  commencement  of  these 
proceedings  the  legal  o^Mier  of  the  judgment.  The  evidence 
shows  that  prior  to  the  settlement  he  had  stated  to  Bailey, 
the  partner  of  Gustavo  Koerner,  that  the  Koemers  owed  him 
nothing.  They  had  no  notice  that  he  had  or  claimed  any  in- 
terest in  the  judgment. 

The  judgment  is  affirmed. 


Citizens  Street  Railroad  Company  v.  Reed, 

Administratrix. 

[No.  8,619.    FUed  April  9,  1902.  ] 

Praotioe. — Motion  for  Judgment. — ^A  motion  that  the  court  render 
judgment  upon  the  si)ecial  findings  of  fact  contained  in  the  an- 
swers to  interrogatories  by  the  jury,  when  judgment  has  already 
been  rendered  on  the  general  verdict,  is  proi)erly  denied,    p,  630. 

Street  Railroads. — Negligence. — Death  of  Employe. — Complaint. — ^In 
an  action  against  an  electric  street  railway  the  complaint  averred 
tliat  the  railway  had  double  tracks  with  poles  between,  which, 
where  the  accident  occurred,  were  only  three  inches  from  the  car, 
and  that  tlie  tracks  were  very  rough ;  that  by  the  rules  of  the  com- 
pany it  was  its  duty  to  have  safety  gates  at  the  sides  of  the  front 
platform  to  protect  employes  thereon ;  that  plaintiff's  intestate 
was  an  employe  of  tlie  company,  who  in  the  line  of  his  duty  was 
at  said  time  riding  on  the  front  platform ;  that  the  particular  car 
on  which  deceased  was  riding  had  no  safety  gate,  and  that  he 
was  thrown  against  one  of  the  i)oles  and  was  killed;  that  he  did 
not  know  of  the  absence  of  the  safety  gate  and  was  wholly  free 
from  negligence  contributing  to  the  injury.  Held,  that  the  com- 
plaint stated  a  cause  of  action,    pp.  GSl-ess. 

From  Marion  Superior  Court ;  J,  L.  McMasteVj  Judge. 
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Action  for  damages  by  Nancy  E.  Reed,  as  administra- 
trix of  John  Reed,  deceased,  against  the  Citizens  Street 
Railroad  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

F.  Winter,  W.  H.  Latta,  S.  N.  Chambers^  S.  0.  Pickens 
and  C.  W.  Moores,  for  appellant. 
A.  C.  Ayres,  A.  Q.  Jones  and  J.^  E.  HoUettj  for  appellee. 

RoBY,  J. — The  appellant  assigns  three  errors.  The  first 
and  second  attack  the  sufficiency  of  the  amended  complaint. 
The  third  error  assigned  is  that  the  court  erred  in  overruling 
the  appellant's  motion  for  judgment  in  its  favor  on  the  spe- 
cial findings  of  fact  contained  in  the  answers  to  the  interrog- 
atories by  the  jury,  notwithstanding  the  general  verdict. 

The  verdict  was  returned  June  9,  1900.  On  June  25th, 
appellee  filed  a  motion  for  judgment.  On  July  3rd  her  mo- 
tion was  sustained  and  judgment  rendered  in  her  favor 
against  appellant,  for  $3,500.  On  July  9th  appellant  filed 
its  motion  for  judgment  in  its  favor  upon  the  special  find- 
ings of  fact  contained  in  the  answers  to  the  interrogatories 
by  the  jury,  notwithstanding  the  general  verdict  of  the  jury. 
This  motion  was  overruled  and  an  exception  reserved. 

A  motion,  in  practice,  is  defined  as  an  application  to  a 
court  by  one  of  the  parties  in  the  cause  in  order  to  obtain 
some  rule  or  order.  Bouvier's  Diet.,  title,  "motion."  A 
motion  for  judgment  may  be  made  at  any  time  before  judg- 
ment. Jacquay  v.  Hartzell,  1  Ind.  App.  500,  504.  A  mo- 
tion that  the  court  render  judgment  when  judgment  has  al- 
ready been  rendered  is  bad  upon  its  face.  The  ruling  upon 
a  motion  thus  made  can  not  constitute  reversible  error.  To 
hold  otlierwise  would  be  to  introduce  discord  and  uncer- 
tainty into  judicial  records  and  proceedings,  without  ad- 
vantage or  excuse.  A  motion  for  a  new  trial  may,  by  the 
terms  of  the  statute,  be  made  at  any  time  during  the  term. 
The  effect  of  granting  a  new  trial  is  to  vacate  judgment. 
The  question  here  presented  is  hot  the  same. 
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Appellant's  third  aBsignment  of  error  is  not  therefore  well 
taken. 

Appellee  eued  as  administratrix  of  the  estate  of  John 
Heed,  deceased,  for  the  benefit  of  his  widow  and  next  of  kin. 
She  averred  that  on  April  8,  1895,  prior  thereto  and  ever 
since,  the  appellant  was  operating  a  street  railroad  in  In- 
dianapolis ;  that  its  cars  were  operated  by  electric  power ; 
that  it  had  double  tracks  on  Washington  street  with  poles 
between  them  to  hold  up  the  wires ;  that  the  space  between 
cars  passing  over  said  tracks  and  said  poles  was  only  three 
inches  at  the  point  where  decedent  was  killed ;  that  at  said 
place  its  tracks  were  very  rough ;  that  decedent  was  in  ap- 
pellant's employ  as  road  officer,  whose  duty  it  was  while  rid- 
ing upon  appellant's  cars  to  ride  upon  the  front  end,  with  the 
motorman,  unless  his  presence  was  otherwise  required ;  that 
appellant's  cars  were  provided  with  safety  gates  at  each  side 
of  the  front  end  of  the  car ;  that  such  gates  were  necessary 
to  protect  a  person  standing  on  the  front  end  of  said  cars 
from  injury;  that  they  ran  so  near  the  poles  as  to  make  it 
very  dangerous  and  it  therefore  became  necessary  that  such 
gates  be  maintained  and  that  the  rules  of  appellant  required 
that  no  open  ended  cars  be  usod.  That  on  said  day  appel- 
lant in  violation  of  its  rules  used  a  car  without  any  safety 
gate  or  other  protection  on  the  side  next  to  said  poles.  That 
decedent  had  occasion  to  ride  upon  said  car  and  to  carry  a 
headlight  to  appellanrs  barn;  that  he  got  upon  said  car, 
passed  to  its  front  and  upon  the  platform,  and  owing  to  the 
fact  that  there  was  no  safety  gate  upon  said  platform  next 
to  said  poles,  fell  off,  was  caught  between  the  car  and  one  of 
said  poles  and  crushed  to  death.  That  at  the  time  it  was 
dark ;  that  decedent  had  no  opportunity  of  knowing  and  did 
not  know  that  said  platform  had  no  safety  gate.  That  the 
absence  of  such  gate  made  tlie  car  dangerous  and  unsafe  as 
appellant  well  knew ;  that  such  gate  was  necessarj''  to  make 
the  front  platform  a  safe  working  place  for  appellant's  em- 
ployes; that  had  such  gate  been  provided,  decedent  would 
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not  have  been  injured ;  that  such  car  was  old,  worn  and  out 
of  repair ;  that  said  accident  happened  wholly  by  reason  of 
appellant's  negligence  and  without  fault  or  negligence  on 
the  part  of  decedent  or  appellee  contributing  thereto. 

Taking  the  complaint  as  it  stands,  the  decedent's  deatli 
must  be  attributed  to  a  combination  of  causes,  i.  e.,  a  rough 
track,  the  proximity  of  the  poles  to  the  car  and  the  absence 
of  safety  gates.  These  conditions  combined  with  the  dece- 
dent's action  in  passing  through  the  car  and  upon  the  plat- 
form as  he  did,  resulted  in  his  death.  His  knowledge  of  the 
rough  track  and  the  positicn  of  the  poles  is  not  denied  and  is 
therefore  conceded. 

The  use  of  the  word  negligefnt  in  connection  with  these 
two  conditions  adds  nothing  to  the  complaint.  The  third 
condition,  i.  e.,  the  absence  of  safety  gates,  is  said  to  have 
been  unknown  to  the  decedent.  Failing  to  provide  such 
gates  is  charged  to  have  been  a  violation  of  the  appellant's 
rules,  and  a  negligent  act. 

If  the  absence  of  the  gates,  concurring  with  the  other  con- 
ditions, caused  decedent  to  fall  oflF  the  car  as  charged,  such 
negligent  omission  may  be  a  proxinjate  cause  of  the  injury. 
Lake  Shore,  etc.,  B.  Co.  y. -Mcintosh,  140  Ind.  261,  274- 
278 ;  Board,  etc.,  v.  Sisson,  2  Ind.  App.  311 ;  Windeler  v. 
Bush  County,  etc.,  Assn.,  27  Ind.  App.  92. 

It  is  contended  that  the  act  of  decedent  in  carrying  a 
"headlight"  through  the  car  and  out  on  the  platform,  with- 
out which  the  accident  could  not  have  occurred,  was  an  act  of 
negligence  on  his  part  and  therefore  a  bar  to  recovery.  The 
general  averment  that  he  was  free  from  fault  or  negligence 
contributing  to  the  accident  makes  the  complaint  good  un- 
less the  facts  specifically  set  out  overcome  it.  Chicago,  etc,, 
B.  Co.  V.  Wagner,  17  Ind.  App.  22 ;  Ohio,  etc.,  B.  Co.  v. 
Walker,  113  Ind.  196,  3  Am.  St.  638. 

It  can  not  be  determined  from  the  averments  in  that  be- 
half that  carrying  the  headlight  was  per  se  a  negligent  act> 
nor  that  it  was  done  in  a  negligent  manner.    The  averment 


NOVEMBER  TERM,  1901— Vol.  28.  633 

a 

Terre  Hante,  etc.,  R.  Co.  v.  Rittenhonse. 

that  decedent  did  not  know  that  there  was  no  safety  gate 
is  of  a  fact.  The  further  averment  that  he  had  no  oppor- 
tunity to  know  of  such  condition  is  not  an  unsupported  con- 
clusion. It  is  shown  that  he  had  occasion  to  carry  a  head- 
light to  appellant's  barn ;  that  he  got  upon  the  car  and  passed 
to  its  front  platform ;  that  it  was  dark  at  the  time ;  that  the 
appellant's  rules  required  that  no  open  ended  cars  be  used. 
The  conclusion,  if  it  be  so  regarded,  that  he  had  no  oppor- 
tunity to  know  that  there  was  no  safety  gate  on  this  particu- 
lar car  may  have  been  justified  by  the  degree  of  darkness, 
by  the  character  of  the  duty  being  performed  and  the  atten- 
tion necessarily  given  to  it. 

The  complaint  does  not  state  specific  facts  overcoming  the 
general  averment  that  decedent  was  free  from  fault,  nor  does 
it  show  that  the  risk  created  by  the  absence  of  a  safety  gate 
"•ras  open  and  obvious  to  and  therefore  assumed  by  him. 
The  evidence  is  not  in  the  record.  As  a  matter  of  pleading 
it  is  shown  that  decedent  met  his  death  by  reason  of  appel- 
lant's negligence. 

Judgment  affirmed. 


Terre  Haute  and  Indianapolis  Railroad  Com- 
pany V.  Rittenhouse. 

[No.8,e87.  FiledDeoemberl8, 1901.  Rehearing  denied  April  9, 1902.  ] 

Master  and  Servant. — Negligence, — Complaint. — Emplotfer's  lAdbU- 
Uy  Act. — Complaint  avers  that,  while  plaintiff  in  the  line  of  his 
duty  was  making  a  coupling  on  a  certain  switch  in  compliance 
with  orders  from  his  foreman,  whose  orders  he  was  bound  to 
obey,  he  was  injured  because  of  the  negligence  of  such  foreman 
in  sending,  without  warning,  a  second  cut  of  cars  into  the  same 
switch.  Held,  that  the  complaint  stated  a  cause  of  action  within 
Bubdivision  2  of  §1  of  the  employer's  liability  act  (§7083  Bums, 
1901).    pp.  634r-6S8. 

Same. — Negligence  of  Foreman. — Employer's  Liability  Act. — ^Wliere  an 
employe  of  a  railroad  or  other  corporation  has  power  and  author- 
ity to  direct  and  control  the  work  of  another  employe,  the  former 
must  be  regarded  as  the  8ux)erior  of  tlie  latter,  and  the  negligence 
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of  such  superior  employe  is,  under  the  employer's  liability  act, 
the  negligence  of  the  coTX>oration.    p,  64O. 

Trial. — Incomplete  Instruction. — The  giving  of  an  incomplete  instruc- 
tion is  not  reyersible  error  where  it  is  fully  supplemented  by 
other  instructions  given,    p.  644. 

Master  axd  Servant. — Employer's  Liability  Act, — Assumption  of  Risk, 
— Instruction. — In  an  action  for  x>ersonal  injuries  by  an  employe 
against  a  railroad  company,  an  instruction  that  the  plaintiff  did 
not  assume  the  risks  caused  by  the  negligence  of  another  em- 
ploye in  the  service  of  defendant  to  whose  orders  he  was  bound 
to  conform  and  was  conforming  when  injured,  is  in  the  substan- 
tial language  of  subdivision  2  of  §1  of  the  employer's  liability 
act,  and  is  not  erroneous,    p.  64S. 

Prom  Marion  Superior  Court ;  J.  L,  McMastery  Judge. 

Action  for  damages  for  personal  injuries  by  Samuel 
Rittenhouse  against  the  Terre  Haute  and  Indianapolis 
Railroad  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

W.  H.  H.  Miller,  J.  B.  Elam,  J.  W.  Fesler  and  S.  D. 
Miller,  for  appellant. 

B.  K.  Elliotty  W.  F.  Elliott,  F.  L.  LittUton  and  H.  N. 
SpaaUy  for  appellee. 

Wiley,  J. — Appellee  was  a  switchman  employed  in  the 
yards  of  appellant  company  at  Terre  Haute.  He  was  one  of 
a  number  that  composed  what  was  known  and  designated  as 
a  switcliing  crew.  When  engaged  in  the  line  of  his  duty  he 
was  injured  while  coupling  some  cars  that  were  thrown  on  a 
switch  to  cars  standing  on  such  switch.  For  such  injury  he 
prosecuted  tliis  action,  and  recovered  a  judgment  for  $5,000. 
His  complaint  is  in  a  single  paragraph,  and  his  right  to  re- 
cover is  bottomed  upon  the  employer's  liability  act  of 
1893.  It  is  important^  therefore,  to  look  to  the  complaint, 
so  as  to  determine  from  its  averments  if  the  appellee  has 
brought  himself  within  tlie  provisions  of  that  act. 

It  is  charged  that  appellee  was  in  the  employ  and  service 
of  appellant  as  a  switchman,  or  yard  brakeman,  whose  duty 
it  was  to  switch,  couple  and  brake  cars  therein,  under  the 
orders  and  directions  of  one  Tim  Grover,  who  was  in  the 


NOVEMBER  TERM,  1901— Vol.  28.  635 

Terre  Hante,  etc.,  B.  Go.  v.  Bittenhonse. 

service  of  appellant  as  foreman  of  the  engine  and  crew  with 
which  appellee  was  employed  and  with  which  he  was  work- 
ing when  injured ;  that  said  Grover  had  charge  of  said  en- 
gine and  crew,  and  that  appellee  was  bound  to  conform  and 
did  conform  to  his  order  and  direction  at  the  time;  that 
appellee  was  ordered  and  directed  by  said  Grover,  while  the 
latter  was  in  charge  of  said  engine  and  crew,  to  set  the  lower 
switch  in  said  yard  and  ride  one  cut  of  freight  cars  into  the 
switch  track,  known  as  the  Long  Branch  switch,  and  couple 
them  to  other  cars  already  there,  and  then  after  performing 
said  duty  to  go  to  another  track,  known  as  number  three,  for 
the  second  cut  of  cars ;  that  instead  of  sending  in  one  cut  of 
cars  upon  the  Long  Branch  switch,  as  was  usual  and  proper, 
and  as  Grover  had  informed  appellee  he  would  do,  said 
Grover  negligently  and  carelessly  sent  in  upon  said  Long 
Branch  switch,  at  the  same  time,  a  double  cut  of  cars,  with- 
out any  warning  to,  or  knowledge  upon  the  part  of  appellee, 
contrary  to  the  directions  and  information  which  the  said 
Grover  had  given  him;  that  the  second  cut  of  cars 
which  said  Grover  sent  in  upon  said  Long  Branch 
switch  was  the  one  which  appellee  had  been  in- 
formed by  said  Grover  would  be  sent  in  on  track 
number  three;  that  while  he  was  engaged  in  coupling 
the  first  cut  of  cars,  already  on  said  Long  Branch  switch, 
said  Grover  ordered  *and  directed  said  second  cut  to  be  sent 
in,  well  knowing  that  appellee  was  engaged  in  -the  perform- 
ance of  the  duty  he  had  been  ordered  and  directed  to  per- 
form, and  without  any  notice  or  warning  to  appellee  the  said 
Grover  niegligently  caused  them  to  strike  violently  and 
bump  against  those  he  was  engaged  in  coupling,  and  drive 
said  latter  ears  against  those  already  on  said  switch,  whereby 
he  was  injured,  etc.  The  complaint  contains  the  necessary 
averments  of  freedom  from  fault  or  negligence  on  tlie  paiii 
of  appellee.  The  complaint  also  avers  that  Grover  was  the 
superior  of  appellee,  with  authority  to  direct  him,  and  was 
at  the  time  of  the  injury  acting  in  the  place  of  and  per- 
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forming  the  duty  of  appellant  in  that  behalf.  It  is  further 
averred  that  appellee  in  obeying  his  orders  and  directions, 
had  a  right  to  believe  and  did  believe  that  he  would  be  pro- 
tected in  so  doing,  and  that  a  second  cut  of  cars  would  not  be 
sent  in  upon  said  track  against  those  he  was  engaged  in 
coupling.  It  is  clear,  therefore,  that  appellee's  right  to  re- 
cover depends  upon  the  fact  as  to  whether  he  has  brought 
himself  within  the  provisions  of  the  employer's  liability  act, 
for  without  the  aid  of  such  statute  no  cause  of  action  is 
stated. 

Tliis  causfe  was  transferred  from  the  Supreme  Court, 
March  13, 1901,  one  day  after  the  act  of  March  12, 1901,  be- 
came effective.  By  that  act  the  jurisdiction  is  in  this  court, 
unless  it  involves  the  consideration  of  some  of  the  exceptions 
contained  in  §9  of  the  act.  By  that  section  the  jurisdiction 
in  an  appealable  case  which  involves  the  constitutionality  of 
a  statute.  State  or  federal,  is  in  the  Supreme  Court 

At  the  very  threshold  of  the  argument  of  counsel  for  ap- 
pellant we  are  met  with  the  proposition  that  the  statute,  the 
employer's  liability  act,  is  unconstitutional  and  invalid.  We 
have  no  jurisdiction  to  determine  this  question.  The  Su- 
preme Court,  however,  has  had  the  constitutionality  of  that 
act  under  consideration  in  at  least  four  cases  which  have 
come  under  its  consideration,  in  each  of  which  it  held  the 
act  constitutional.  Pittsburgh,  etc.,  R/Co.  v.  Montgomery, 
162  Ind.  1,  71  Am.  St  301;  Pittsburgh,  etc.,  R.  Co.  v. 
Moore,  152  Ind.  345,  44  L.  R.  A.  638;  Pittsburgh,  etc.,  R. 
Co.  V.  Ilosea,  152  Ind.  412;  Indianapolis,  etc.,  R.  Co.  v. 
Houlihan,  157  Ind.  494.  The  Supreme  Court  having  trans- 
ferred this  case  to  this  court,  we  must  presume  that  it  ad- 
heres to  its  previous  holding,  and  that  the  question  now 
raised  is  put  at  rest. 

Tlie  case  was  tried  by  a  jury  and  resulted  in  a  general 
verdict  for  appellee.  The  court  submitted  to  the  jury  a 
nunjber  of  interrogatories,  and  by  answering  the  same  the 
jury  foimd  specially  as  to  certain  facts.    Appellant's  motion 
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for  judgment  on  the  answ.ers  to  interrogatories,  notwith- 
standing the  general  verdict,  and  for  a  new  trial,  were  re- 
spectively overruled.  The  errors  assigned  are  that  the  com- 
plaint does  not  state  facts  suflBcienfto  constitute  a  cause  of 
action,  and  that  the  court  erred  in  overruling  the  motions 
for  judgment  and  for  a  new  trial. 

The  questions  thus  raised  may  be  greatly  simplified  by 
first  determining  whether  or  not  the  averments  of  the  com- 
plaint are  sufficient  to  bring  it  within  the  employer's  lia- 
bility act.  If  they  are  the  complaint  states  a  cause  of  action. 
Section  1  of  that  act,  §7083  Bumsl901,  provides  that  every 
railroad  or  other  corporation,  except  municipal,  operating  in 
this  State,  shall  be  liable  for  damages  for  personal  injury 
suffered  by  any  employe  while  in  its  service,  the  employe  so 
injured  being  in  the  exercise  of  due  care  and  diligence,  in 
the  following  cases :  "Second.  Where  such  injury  resulted 
from  the  negligence  of  any  person  in  the  service  of  such 
<5orporation,  to  whose  order  or  direction  the  injured  employe 
at  the  time  of  the  injury  was  bound  to  conform  and  did  con- 
form." 

The  provisions  of  the  act  quoted  are  sufficient  for  the  pur- 
pose of  determining  the  question  now  under  consideration. 
Four  important  facts  were  made  prominent  by  the  averments 
of  the  complaint,  and  they  are:  (1)  That  Grover  was  fore- 
man of  the  switch  yard  and  crew ;  (2)  that  he  had  authority 
to  order  and  direct  the  movement  of  cars  and  the  actions  of 
the  men  employed  therein ;  (3)  that  he  did  order  and  direct 
appellee  to  do  the  very  thing  he  was  attempting  to  do  when 
he  was  injured,  and  (4)  that  appellee  was  bound  to  con- 
form, and  did  in  fact  conform  to  the  order  of  said  foreman. 

It  occurs  to  us  that  it  is  important  in  handling  a  large 
number  of  cars  at  a  railroad  center  that  it  is  as  essential 
to  have  a  foreman  with  authority  to  act  as  in  any  other  de- 
partment. In  this  instance  the  complaint  designates  Grover, 
as  foreman,  in  charge  of  the  switch  yard  and  switching  crew. 
The  crew  consisted  of  Grover,  two  switchmen,  of  which  ap- 
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pellee  was  one,  and  the  engineer  and  fireman  in  charge  of 
the  switch  engine.  Grover  ordered  and  directed  the  switch- 
ing of  cars  and  the  movements  and  actions  of  the  men  under 
him.  In  obedience  to  the  orders  and  directions  given  ap- 
pellee by  the  foreman  he  was  in  the  line  of  his  duty  and  in 
the  discharge  of  his  obligation  to  appellant.  We  think  these 
facts  clearly  bring  this  case  within  the  second  clause  of  the 
statute  above  quoted.  This  disposes  of  the  question  of  the 
sufficiency  of  the  complaint  and  brings  us  to  the  considera- 
tion of  the  motion  for  judgment  on  the  answers  to  inter- 
rogatories. 

By  the  general  verdict  the  jury  found  every  essential  fact 
in  favor  of  the  appellee.  To  put  it  more  tersely,  by  the 
general  verdict  the  jury  found  in  favor  of  appellee  upon 
every  essential  averment  of  his  complaint.  Such  finding 
determined  that  appellant  was  negligent  as  charged  and  that 
appellee  was  free  from  contributory  negligence.  These  two 
questions  being  resolved  in  favor  of  appellee,  it  was  a  posi- 
tive duty  of  the  trial  court  to  render  a  judgment  in  harmony 
with  the  general  verdict,  unless  the  answers  of  the  jury  to 
the  interrogatories  are  in  irreconcilable  conflict  with  it. 
This  proposition  is  so  firmly  grounded  in  our  jurisprudence 
by  an  unbroken  line  of  authorities  that  we  refrain  from  cit- 
ing them.  Again,  we  must  indulge  all  presumptions  and  in* 
tendmenta  necessary  to  support  the  general  verdict,  while  no 
presumptions  or  intendments  will  be  indulged  in  support  of 
answers  to  interrogatories. 

The  question  then  is,  therefore,  whether  there  is  irrecon- 
cilable conflict  between  the  general  verdict  and  answers  to  in- 
terrogatories. So  far  as  the  facts  specially  found  affect  this 
question,  they  may  be  briefly  stated  as  follows :  That  Tim 
Grover  was  foreman  of  the  switching  crew ;  that  such  crew 
consisted  of  Grover,  one  Berry,  acting  as  head  switchman, 
and  appellee,  acting  as  field  or  rear  switchman;  that  one 
Wolfenberger,  as  engineer,  had  charge  of  the  locomotive 
engine  with  which  the  switching  was  being  done,  and  one 
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Gibson  was  fireman  on  the  engine;  that  the  duties  of  Grover 
required  him  to  work  with  other  switchmen;  that  said 
Grover,  Berry  and  appellee  were  engaged  in  switching  cars 
from  track  to  track  when  appellee  was  hurt;  that  the  en- 
gineer in  charge  of  the  switching  engine  did  not  have  any 
other  duties'  to  perform  except  to  care  for  his  engine  and 
act  upon  signals  given  him  by  Grover  and  the  other  switch- 
men ;  appellee  was  ordered  by  Grover  to  make  a  coupling, 
and  while  so  engaged  was  injured;  that  Grover  had  fur- 
nished him  a  list  showing  what  cars  were  to  be  switched  and 
where  they  were  to  be  switched ;  that  from  said  list,  Grover, 
as  foreman,  informed  those  working  with  him  what  cars 
were  to  be  switched  and  where  placed ;  that  said  Grover  had 
authority  to  order  the  crew  from  one  point  to  another. 
These  facts,  elicited  by  the  answers  to  interrogatories,  so  far 
as  we  have  been  able  to  gather  and  select  them  from  the 
numerous  interrogatories,  are  the  only  ones  that  bear  upon 
the  question  as  to  what  Grover's  relation  to  appellant  was 
and  the  extent  of  his  authority.  The  fact  is  thus  established 
that  he  was  foreman  of  the  switching  crew  and  that  he  had 
authority  over  appellee.  It  is  clear  to  us  that  these  facts 
show  that  Grover  was  superior  in  authority  to  appellee.  Foi 
the  purposes  of  this  case  he  stood  in  the  position  of  appellant, 
for  he  had  authority  to  command,  order,  or  direct  appellee, 
who  was  under  him,  and  it  was  appellee's  duty  to  conform. 
We  are  unable  to  see  any  conflict  between  the  facts  thus 
specially  found  and  the  facts  established  by  the  general  ver* 
diet.  On  the  contrary,  they  are  in  perfect  accord  and  har- 
mony. 

It  is  earnestly  insisted  that  because  it  is  specially  found 
that  Grover  may  have  done  some  work  similar  to  that  done 
by  appellee  and  the  other  yard  switchman,  such  as  setting 
switches  and  making  couplings,  takes  the  case  without  the 
provisions  of  the  employer's  liability  act.  It  does  not  neces- 
sarily follow  that  because  appellee  and  Grover  were  en- 
gaged in  a  conmion  service,  that  appellee  has  not  brought 
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himself  within  the  provisions  of  that  act.  It  is  too  narrow  a 
view  to  assume  the  position  that  because  Grover  did  perform 
like  services  with  appellee,  as  shown  by  the  answers  to  inter- 
rogatories, that  he  performed  no  other  or  higher  duties. 
There  can  be  no  doubt  but  he  exercised  authority  over  tJie 
switching  crew,  and,  so  far  as  their  duties  were  concerned, 
they  were  subject  to  his  orders  and  directions.  This  being 
true,  he,  while  acting  in  that  capacity,  was  superior  to  ap- 
pellee. 

We  think  the  general  rule  under  the  employer's  liability 
act  is  that  where  one  in  the  service  of  a  railroad,  or  other 
corporation,  has  power  and  authority  to  direct  and  control 
the  work  of  another  employe  the  former  must  be  regarded 
as  a  superior  of  the  latter  and  not  a  fellow  servant.  In  sucli 
case  the  negligence  of  the  superior  is  the  negligence  of  the 
corporation.  The  rule  under  consideration  is  fully  illus- 
trated and  exemplified  in  the  case  of  Peirce  v.  Van  Dusen, 
24  C.  C.  A.  280,  78  Fed.  693.  That  was  an  action  by  Van 
Dusen  against  Peirce,  receiver  of  the  Toledo,  St.  Louis  and 
Kansas  City  Railroad  Company  to  recover  damages  for  in- 
juries resulting  from  the  alleged  negligence  of  a  superior. 
Van  Dusen  was  a  switchman  or  yard  brakeman  and  averred 
in  his  complaint  that  he  was  injured  through  the  negligence 
of  the  conductor,  who  was  his  superior,  and  to  whose  orders 
he  was  bound  to  conform  and  did  conform.  The  action  was 
based  upon  the  Ohio  employer's  liability  act  In  the  course 
of  the  opinion  the  court  said :  "It  is  next  e-ontended  by  the 
plaintiff  in  error  that  if  Van  Dusen  was  injured  by  the  neg- 
ligence of  Bartley,  the  conductor,  he  is  not  entitled  to  re- 
cover, for  the  reason  that  the  latter  was  not  negligent  in 
the  performance  of  any  duty  imposed  by  law  on  the  master 
personally,  but  only  in  respect  of  the  performance  of  work 
pertaining  to  him  and  other  employes  in  the  same  work. 
The  principal  authorities  cited  in  support  of  this  view  are 
Central  R,  Co.  v.  Kecgan,  160  U.  S.  259,  16  Sup.  Ct.  269, 
40  L.  Ed.  418,  and  Stockmeyer  v.  Reed,  55  Fed.  259.    If 
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this  contention  were  sustained,  the  statute  of  Ohio  would  be 
deprived  of  all  practical  value,  and  the  manifest  object  of 
the  legislature  in  passing  it  would  be  defeated.  The  Keegan 
and  Stockraeyer  cases  enforced  the  general  rule  that  a  fore- 
man or  superintendent  of  a  body  of  employes  doing  a  par- 
ticular service  was  a  fellow  servant  of  those  under  him,  and, 
consequently,  the  common  employer  was  not  liable  to  one  of 
them  for  the  n^ligence  of  the  other.  The  very  object  of  the 
statute  before  us  was  to  prevent  the  application  of  that  rule 
in  Ohio  as  between  a  railroad  company  and  its  employes. 
Hence  it  declared  that  every  person  in  the  employ  of  a  rail- 
road company,  'having  power  or  authority  to  direct  or  con- 
trol any  other  employe  of  such  company,  is  not  a  fellow 
servant,  but  the  superior  of  such  other  employe.'  If,  by 
force  of  the  statute,  Bartley  was  not  a  fellow  servant,  but  the 
superior,  of  Van  Dusen,  he  did  not  become,  within  the  mean- 
ing of  the  statute,  a  fellow  servant  simply  because  he  did 
some  work  of  the  kind  done  by  Van  Dusen.  The  object  of 
the  statute  was  to  make  one  to  whom  is  committed  by  a  rail- 
way company  the  authority  to  direct  and  control  employes 
in  the  same  service  the  representative,  in  respect  of  that 
service,  of  the  common  employer,  so  that  his  acts,  within  the 
scope  of  his  employment,  are  the  acts  of  the  company,  and 
his  negligence  its  negligence." 

This  quotation  from  Mr.  Justice  Harlan  is  a  clear  ex- 
position of  the  force  and  effect  of  the  statute  in  Ohio  which 
is  in  substance  the  same  as  the  employer's  liability  act  in 
this  and  other  states.  The  manifest  intention  of  the  legis- 
lature in  passing  such  statute  was  to  obviate  the  general  rule 
that  had  so  long  prevailed,  that  a  foreman  or  sux)erintendent 
of  a  body  of  employes  doing  a  particular  service  was  a  fel- 
low servant  of  those  under  him,  and  hence  the  master  was 
not  liable  for  his  acts  of  negligence.  Such  statutes  makes 
such  foreman  or  superintendent,  where  they  have  power  and 
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authority  to  direct  those  under  them,  superior,  and  makes 
their  negligence  the  negligence  of  the  master. 

The  appellant  puts  great  reliance  in  the  Stockmeyer  and 
Keegan  cases,  but  it  will  be  observed  that  these  cases  are 
clearly  distinguished  by  the  Peirce-Van  Dusen  case.  Thost 
cases  were  not  brought  under  the  employer's  liability  act, 
but  were  common  law  actions.  While  they  each  announce 
a  correct  rule  they  are  not  applicable  here. 

The  following  cases  are  illustrative  of  the  rule  that  the 
master,  under  the  employer's  liability  act,  is  liable  for  in- 
jury to  an  employe  where  such  injury  results  from  the  neg- 
ligence of  one  to  whose  orders  the  injured  party  is  bound  to 
conform  and  does  in  fact  conform:  Kansas  City,  etc,  R\ 
Co,  V.  Burton,  97  Ala.  240,  12  South.  88;  Kansas  City, 
etc,  R.  Co.  V.  Crocker,  95  Ala.  412,  11  South.  262 ;  Rich- 
mond, etc,  R.  Co.  V.  Jones,  92  Ala,  218,  9  South.  276; 
Woodward  Iron  Co.  v.  Andretvs,  114  Ala.  243,  21  South. 
440 ;  Millward  v.  Midland  R.  Co.,  L.  R.  14  Q.  B.  D.  68. 
All  of  these  cases  were  brought  under  the  employer's  lia- 
bility acts,  and  all  of  said  acts  are  similar  to  our  own.  We 
do  not  need  to  review  these  authorities.,  It  is  sufficient  to 
say  that  they  are  in  harmony  with  the  Peirce-Van  Dusen 
case,  and  amply  support  appellee's  contention  that  his  right 
of  action  is  within  the  employer's  liability  act.  We  have 
carefully  examined  all  the  authorities  cited  by  appellant  in 
support  of  its  contention,  and  we  are  clearly  of  the  opinion 
that  they  are  not  in  conflict  with  the  rule  we  have  stated  and 
which  is  supported  by  the  authorities  cited. 

It  is  next  contended  that  appellee  cannot  recover  because 
of  his  assumption  of  the  risk  and  contributory  negligence. 
It  is  important,  before  taking  up  these  questions  for  decision, 
to  keep  in  mind  the  particular  negligence  charged  against 
appellant.  That  negligence,  as  declared  by  the  complaint,  is 
the  negligence  of  Grover,  as  foreman  of  the  switching  crew, 
in  ordering  appellee  to  make  a  coupling  of  a  cut  of  cars  on 
a  certain  switch,  and  while  he  was  so  engaged  causing  an- 
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other  cut  of  cars  to  be  sent  in  on  the  same  switch,  striking 
the  ones  he  was  ordered  to  couple. 

It  is  true  appellee  was  engaged  in  a*  hazardous  employ- 
ment and  the  rule  is  that  he  did  assume  all  the  risks  ordi- 
narily incident  to  such  employment ;  but  he  did  not  assume 
extraordinary  risks.  He  did  not  assimie  the  extraordinary 
risk  of  having  a  second  cut  of  cars  run  in  on  the  side  track 
where  he  tad  been  sent  by  his  superior  to  do  some  coupling, 
and  while  performing  that  duty  and  without  warning  have 
such  second  cut  strike  against  the  cars  he  was  coupling.  To 
hold  under  the  complaint  and  the  facts  specially  found  that 
appellee  assumed  the  risks  would  be  to  emasculate  and  de- 
stroy the  provisions  of  tlie  employer's  liability  act  with  re- 
spect to  the  relative  duties  of  a  superior  and  inferior  em- 
ploye of  a  railroad  company.  Tliere  is  no  doubt  that  an  em- 
ploye, under  that  act,  may  be  guilty  of  such  contributory 
negligence  as  will  prevent  a  recovery  for  injuries,  but  he 
does  not  assume  the  risks  incident  to  the  negligence  of  a 
superintendent  or  other  person  to  whose  orders  he  was 
bound  to  conform  and  did  conform.  Reno  Employ.  Liab. 
Act,  §190;  ^Yoodward  Iron  Co.  v.  Andrews,  supra.  Our 
conclusion  is  that  appellee  did  not  assume  the  risk. 

Is  it  shown  by  the  record  that  appellee  was  guilty  of  con- 
tributory negligence?  If  so  he  cannot  recover.  Counsel 
for  appellant  take  up  and  discuss  at  great  length  the  inter- 
rogatories and  answers  bearing  upon  the  manner  in  which 
appellee  performed  the  service  he  was  engaged  in  w^hen  he 
was  injured,  and  urge  with  much  force  that  the  facts  elicited 
thereby  show  him  to  be  guilty  of  such  contributory  negli- 
gence as  will  prevent  his  recovery.  We  do  not  deem  it  es- 
sential to  set  out  in  this  opinion  even  an  abstract  of  the 
facts  relied  upon  by  appellant  to  establish  appellee's  contrib- 
utory negligence.  A  careful  examination  of  the  interroga- 
tories and  answers  convinces  us  that  they  do  not  show  such 
contributory  negligence  on  the  part  of  appellee  as  will  pre- 
clude his  recovery,  nor  do  they  contradict  the  general  ver- 
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diet  by  which  the  jury  declared  he  was  free  from  fault.  We 
are  content  to  say  that  the  facts  elicited  here  by  the  answers 
to  interrogatories  dre  quite  similar  to  the  facts  disclosed  in 
the  same  manner  in  the  case  of  Lake  Erie,  etc.,  B.  Co,  v.  Mc- 
Henry,  10  Ind.  App.  525,  and  it  was  there  held  that  the 
facts  specially  found  could  be  reconciled  with  the  general 
verdict,  and  appellee  was  adjudged  to  be  free  from  fault. 
The  following  cases  are  also  in  point :  Brown  v.  Ohio,  etc., 
B.  Co.,  138  Ind.  648 ;  Stevens  v.  City  of  Logansport,  76 
Ind.  498 ;  City  of  Ft.  Wayne  v.  Farnan,  13  Ind.  App.  536; 
Orand  Bapids,  etc.,  B.  Co.  v.  Cox,  8  Ind.  App.  29.  Our 
conclusion  is  that  the  answers  to  interrogatories  do  not  show 
that  appellee  was  guilty  of  contributory  negligence,  and  that 
Appellant's  motion  for  judgment  was  properly  overruled. 

This  brings  us  to  questions  presented  by  the  motion  for  a 
new  trial.  The  contention  that  the  verdict  is  contrary  to 
law  and  not  sustained  by  sufficient  evidence  has  been  sub- 
stantially disposed  of  by  what  we  have  already  said.  Thero 
is  ample  evidence  in  the  record  to  sustain  the  verdict. 

All  the  other  questions  discussed  relate  to  giving  and  re* 
fusing  to  give  certain  instructions.  Considering  the  in- 
structions as  a  whole,  they  fairly  state  the  law  upon  every 
question  involved.  It  is  urged  that  instruction  numbered 
six,  given  by  the  court  on  its  own  motion,  is  too  narrow,  be- 
cause it  fails  to  state  to  the  jury  all  that  appellee  was  re- 
quired to  prove  to  entitle  him  to  recover,  in  that  it  only  told 
the  jury  that  he  must  prove  Grover's  negligence  as  charged, 
and  that  he  was  wdthout  negligence  on  his  part.  This  in- 
structioa,  standing  alone,  did  not  sufficiently  charge  the  jury 
as  to  all  the  facts  appellee  had  to  establish  to  entitle  him  to 
recover,  but  it  is  supplemented  by  other  instructions  upon 
the  same  subject-matter,  and  the  jury  were  fully  instructed 
upon  that  point.  This  was  sufficient.  Chicago,  etc.,  B.  Co. 
V.  Spilker,  134  Ind.  380 ;  Craig  v.  Frazier,  127  Ind.  286 ; 
Lake  Erie,  etc.,  B.  Co.  v.  McHenry,  10  Ind.  App.  525 ;  Wa- 
bash, etc.,  B.  Co.  V.  Morgan,  132  Ind.  430;  Lake  Erie,  etc.. 
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E.  Co.  V.  Carson,  4  Ind.  App.  185 ;  Union  Mutual  Life  Ins, 
Co.  V.  Buchanan,  100  Ind.  63 ;  Mendenhall  v.  Stewart,  18 
Ind.  App.  262. 

Instruction  seven  is  also  complained  of.  This  instruction 
was  directed  to  the  question  of  the  risks  assumed  by  appellee 
while  in  the  service  of  appellant.  By  it  the  jury  were  told 
that  appellee  assumed  the  risk  of  the  service  ordinarily  inci- 
dent thereto,  and  such  risks  as  were  known  to  him  or  ought 
to  have  been  known  by  the  exercise  of  reasonable  care;  but 
that  he  did  not  assume  risks  caused  by  the  negligence  of  an 
employe  in  the  service  of  appellant,  to  whose  orders  he  was 
bound  to  conform,  and  in  fact  did  conform  and  was  conform- 
ing when  injured.  This  was  a  correct  statement  of  the  law. 
It  is  urged  that  the  instruction  is  erroneous,  because  it  fails 
to  state  to  the  jury  that  the  employe,  to  whose  orders  appel- 
lee was  bound  to  conform,  etc.,  was  his  superior.  This  in- 
struction is  substantially  in  the  language  of  subdivision  two 
of  the  statute.  True,  more  apt  language  might  have  been 
used  by  the  court  in  expressing  the  law.  The  court  used  the 
word  "employe"  to  designate  the  person  to  whose  order  ap- 
pellee was  bound  to  conform,  and  did  conform,  and  did  not 
refer  to  him  as  a  superior.  The  statute  itself — subdivi- 
sion two — does  not  use  the  word  "superior^',  but  the  lan- 
guage is,  "Any  person  in  the  service  of  such  corporation,  to 
whose  order  or  direction  the  injured  employe  *  ♦  * 
was  bound  to  conform,  and  did  conform."  We  are  unable 
to  see  any  substantial  objection  to  this  instruction. 

There  was  no  error  in  refusing  the  instructions  tendered  by 
appellant,  for  the  reason  that  those  which  correctly  stated  the 
law,  were  substantially  covered  by  other  instructions  given. 

We  do  not  find  any  reversible  error  in  the  record,  and  the 
judgment  is  affirmed. 
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Beidenkoff  V.  Brazee  et  al. 

[No.  8,924.  FiledNoyemberl2,1901.  Rehearing  denied  April  10, 1902.] 

Appeal. — Joint  Assignment  of  Error. — ^An  assignment  that  the  court 
erred  in  overruling  appellant's  several  demnrrers  to  eaoh  of  a 
nnmber  of  paragraphs  of  answer  is  joint,  and  presents  no  question 
for  review  if  any  one  of  the  answers  is  good,    p,  647. 

PRINOIPAL  AND  Surety. — Married  Women  as  Stirety. — Form  of  OontraeL 
— ^Whether  the  contract  of  a  married  woman  binds  her  as  princi- 
pal or  only  as  surety,  and  is  therefore  void,  is  not  to  be  determined 
from  the  form  of  the  contract,  but  from  a  determination  of  the 
question  whether  she  received  the  benefit  of  the  consideration  on 
which  the  contract  rested,    p.  648. 

FOR3CER  Adjudication. — Ruling  on  Demwrrer  to  Answer  Does  not  Omtti- 
fu^.— Where  a  cause  is  disposed  of  upon  a  demurrer  to  an  answer, 
and  not  ux)on  its  merits,  it  does  not  constitute  a  former  adjudica- 
tion. It  is  only  where  the  matter  in  issue  has  either  been  actually 
or  presumptively  denied  that  the  judgment  is  a  bar  to  another 
action,    p.  650. 

Appeal. — BUI  of  Exceptions. — Evidence  Not  in  Record. — ^Errors  arising 
under  the  evidence  cannot  be  considered  on  appeal,  where  it  aflSrm- 
atively  appears  from  the  record  tliat  it  does  not  contain  all  the  evi- 
dence, even  though  the  bill  of  exceptions  contains  the  statement 
that  "  this  was  all  the  evidence  given  in  the  cause."    p.  651. 

From  Perry  Circuit  Court;  W.  S.  Hunter j  Special 
Judge. 

Suit  by  John  Beidenkoff  against  Ella  Brazee  and  hus> 
band  to  foreclose  a  mortgage.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed, 

W.  A.  Land  and  E.  C.  Henning,  for  appellant. 
S.  H.  Esary,  J.   W.  Emngj  E,  B.  Stotsenburg  and  J. 
jET.  WeatherSj  for  appellees. 

Wiley,  P.  J. — Appellant  brought  an  action  against  ap- 
pellees to  foreclose  a  mortgage.  No  question  is  raised  as  to 
the  sufficiency  of  the  complaint.  Issues  were  joined  by  an- 
swer and  reply,  trial  by  the  court,  and  a  general  finding  was 
made  in  favor  of  appellees.  Over  appellant's  motion  for  a 
new  trial  judgment  was  entered  on  the  finding  against  ap- 
pellant for  costs. 
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Appellant  has  assigned  errors  as  follows:  (1)  The  court 
erred  in  overruling  appellant's  several  demurrers  to  each  the 
second,  third,  fourth,  fifth,  and  sixth  paragraphs  of  the  sep- 
arate answer  of  appellee  Ella  Brazee;  (2)  the  court  erred 
in  sustaining  the  separate  demurrer  of  appellee  Ella  Brazee 
to  the  fourth  paragraph  of  appellant's  reply;  and  (3)  the 
court  erred  in  overruling  appellant's  motion  and  supple- 
mental motion  for  a  new  trial.  The  separate  amended  an- 
swer of  the  appellee  Ella  Brazee  was  in  six  paragraphs,  all 
of  which  but  the  first,  which  waa  a  general  denial,  set  up 
aiKrmative  matter  in  bar. 

It  will  be  observed  that  the  first  assignment  of  error  is 
joint,  and  questions  the  ruling  of  the  court  in  overruling 
the  demurrer  to  all  of  the  five  paragraphs  of  answer. 
Hence,  under  the  uniform  rule  in  this  State,  such  assign- 
ment does  not  present  the  question  as  to  the  sufiiciency  of 
either  of  such  paragraphs  of  answer,  but  of  all  of  them- 
It  necessarily  follows  that  if  the  ruling  on  the  demurrer  to 
either  of  the  paragraphs  of  answer  was  correct  the  assign- 
ment  must  fail.  The  authorities  in  support  of  this  rule  are 
numerous  and  uniform.  Moore  v.  Morris,  142  Ind.  354; 
Saunders  v.  Montgomery,  143  Ind.  185 ;  Florer  v.  State, 
ex  rel,,  133  Ind.  453 ;  Keicham  v.  Barbour,  102  Ind.  576 ; 
Noe  V.  Roll,  134  Ind.  115;  Ewbank's  Manual,  §135;  El- 
liott's App.  Proc.,  §337. 

As  above  stated  the  action  is  to  foreclose  a  mortgage.  The 
complaint  is  in  the  usual  form,  and  its  averments  are  not  out 
of  the  ordinary.  In  the  mortgage,  however,  is  a  statement 
that  the  money  secured  by  the  mortgage  was  loaned  to  ap- 
pellee Ella,  for  her  own  use,  interest  and  benefit,  and  busi- 
ness, separate  and  apart  from  her  husband,  and  for  the  ben- 
efit of  her  sole  and  separate  property,  and  that  neither  her 
husband  nor  any  other  party  derived  any  benefit  therefrom, 
and  that  she  was  in  no  manner  surety. 

The  second  paragraph  of  appellee  Ella  Brazee's  answer 
is  a  plea  of  coverture  and  suretyship  for  her  husband  and 
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co-appellee.  This  paragraph  avers  that  at  the  time  of  the 
execution  of  the  note  and  mortgage  sued  on  she  was  and  is 
still  a  married  woman,  and  was  the  owner  in  fee  simple  of 
the  real  estate  mortgaged.  That  she  received  no  part  of  the 
consideration  for  which  said  note  and  mortgage  were  given, 
and  that  no  part  of  the  same  was  used  on  her  separate  prop- 
erty, but  that  the  whole  consideration  was  for  her  husband, 
etc.  The  sixth  paragraph  of  answer  avers  that  said  Ella 
executed  the  note  and  mortgage  sued  on  as  surety  for 
her  codefendant  Merrill  A,  Brazee;  that  she  received  no 
part  of  the  consideration,  and  that  at  the  time  of  the  exe- 
cution thereof  she  was  a  married  woman. 

Appellant  has  not  pointed  out  any  objection  to  the  an- 
swer further  than  to  suggest  that  in  the  face  of  the  state- 
ment in  the  mortgage,  above  referred  to,  appellee  Ella  has 
no  right  to  plead  coverture  or  suretyship.  Appellant  goes 
upon  the  theory  that  appellee  is  estopped  from  pleading 
suretyship  by  reascHi  of  the  representations  made  by  her  as 
recited  in  the  mortgage.  In  this  he  is  in  error.  This  is 
not  the  correct  rule  as  declared  by  the  authorities  in  thia 
State.  On  the  contrary,  the  rule  is  that  whether  the  con- 
tract of  a  married  w^oman  binds  her  as  principal,  or  only  as 
surety,  and  therefore  void  under  §6064  Bums  1901,  §5119 
Horner  1901,  is  not  to  be  determined  from  the  form  of  the 
contract,  but  from  a  determination  of  the  question  whether 
she  received  the  benefit  of  the  consideration  on  which  the 
contract  rested.  Field  v.  Nohlett,  154  Ind.  357;  Vogel  r. 
Lcichner,  102  Ind.  55;  Nixon  v.  Whiiely,  etc.,  Co.,  120 
Ind.  360;  Crisman  v.  Leonard,  126  Ind.  202;  Lackey  v. 
Boruff,  152  Ind.  371.  Under  these  authorities  the  second 
and  sixth  paragraphs  of  appellee^s  separate  answer  are 
clearlv  sufficient. 

In  the  case  of  Field  v.  Noblett,  supra,  it  appears  from 
the  record  that  appellant  loaned  to  appellee  a  large  sum 
of  money  on  her  representation  that  she  wanted  to  borrow 
tlie  same  for  her  own  use  and  benefit.    She  executed  the  note 
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herself,  and  her  husband  joined  with  her  in  the  mortgage. 
It  was  held  that,  notwithstanding  such  representations,  she 
was  not  estopped  from  showing  that  the  contract  was  one 
of  suretyship,  and  void  under  the  statute.  In  the  case  be- 
fore us,  the  fact  that  the  representations  of  appellee,  that  the 
money  loaned  to  her  was  for  her  own  use,  etc.,  were  writ- 
ten into  the  mortgage  can  make  no  difference,  for  regard- 
less of  the  form  of  the  contract,  a  married  woman  may  show 
in  defense  that  she  was  only  surety  thereon,  and  that  no 
part  of  the  consideration  inured  to  her  benefit.  The  reason 
of  the  rule  is  that  though  the  money  may  be  loaned  to  the 
wife,  if  it  be  used  by  the  husband,  he  becomes  principal 
and  the  wife  surety,  for  the  relation  of  suretyship  is  fixed 
by  determining  who  received  the  consideration.  Lackey  v. 
Boruff,  supra.  The  second  and  sixth  paragraphs  of  appel- 
lee's answer  being  good,  under  the  assignment  of  error,  ap- 
pellant is  not  entitled  to  have  the  others  considered. 

The  next  question  for  consideration  arises  under  the 
second  assignment  of  error,  which'  challenges  the  action 
of  the  court  in  sustaining  the  demurrer  of  appellee  Ella  to 
the  fourth  paragraph  of  reply.  This  paragraph  of  reply 
attempts  to  plead  former  adjudication.  The  facts  which 
form  the  basis  of  the  reply  may  be  stated  in  few  words: 
In  1895  a  highway  was  located  and  established  over  and 
upon  the  real  estate  of  appellee  Ella.  She  was  awarded 
damages  in  the  sum  of  $350,  and  the  board  of  commissioners 
made  an  allowance  to  her  of  that  sum  and  ordered  it  paid 
out  of  the  county  treasury.  The  appellant's  assignors  sought 
to  have  such  sum  of  money,  so  allowed,  applied  on  the  note 
in  suit,  upon  the  ground  that  an  injury  to  the  land  was  an 
injury  to  their  security,  and  protested  against  the  auditor 
delivering  to  her  a  warrant  therefor,  etc.  The  appellee 
thereupon  commenced  an  action  by  way  of  mandamus  to  re- 
quire the  auditor  to  issue  to  her  a  warrant  for  the  damages 
that  had  been  awarded  her.  To  that  proceeding  Eigenmann 
&  Co.,  appellant's  assignors,   appeared  and  asked  to  be 
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made  parties,  and  their  request  was  granted.  They  filed  aa 
ansAver  averring  that  they  held  a  mortgage  on  the  land  af- 
fected by  the  highway,  and  that  an  injury  to  the  land  was  aa 
injury  to  their  security.  Ella  Brazee  demurred  to  such  an* 
swer,  which  demurrer  was  overruled,  and  she  declined  to 
plead  further.  Such  proceedings  were  had  that  an  order 
was  entered  directing  said  damages  to  be  paid  to  Eigenmann 
&  Co.  The  title  of  that  cause  was  State  of  Indiana  ex  rel., 
Ella  Brazee,  v.  Martin  F.  Cooper,  Auditor,  etc.,  et  al.  It 
is  quite  clear  that  the  purpose  of  the  fourth  paragraph  of 
reply  was  to  meet  the  answer  of  appellee  and  avoid  her  de- 
fense of  coverture  and  suretyship,  and  it  is  thus  sou^t  to 
estop  her  by  judgment. 

We  are  unable  to  see  how  appellee  is  estopped  by  that  pro- 
ceeding. The  rule  is  that  where  a  cause  is  disposed  of  upon 
a  demurrer  to  an  answer,  and  not  upon  its  merits,  it  does 
not  constitute  a  former  adjudication.  It  is  only  where  the 
matter  in  issue  has  been  either  actually  or  presumptively  de- 
termined that  the  judgment  is  a  bar  to  another  action. 
Campbell  v.  Hunt,  104  Ind.  210;  Winship  v.  Winship,  43 
Ind.  291 ;  McSweeney  v.  Carney,  72  Ind.  430. 

That  a  former  adjudication  may  be  a  bar  it  must  appear 
that  the  thing  demanded  was  the  same;  the  demand 
must  be  founded  upon  the  same  cause  of  action ;  the  action 
must  be  between  the  same  parties,  and  the  demand  must  be 
against  each  other  in  the  same  capacity.  Jones  v.  Vert,  121 
Ind.  140,  16  Am.  St.  379,  9  Ency.  PI.  &  Pr.,  pp.  619,  620, 
and  authorities  there  cited.  In  the  more  recent  case  of  Kitts 
V.  Willson,  140  Ind.  604,  it  was  held  that  before  the  rule 
of  former  adjudication  could  be  invoked  it  must  appear  that 
the  thing  demanded  in  a  subsequent  suit  is  the  same  as  that 
demanded  in  the  former ;  that  the  second  demand  is  founded 
upon  the  same  cause  of  action ;  that  it  is  between  the  same 
parties  or  their  privies ;  and  that  there  had  been  a  finding 
for  one  of  them  against  the  other,  in  the  former  action,  in 
the  same  quality.    The  party  to  be  concluded  must  not  only 
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be  the  same  person^  but  he  must  also  be  suing  in  the  same 
right. 

It  is  shown  by  the  reply,  beyond  any  question  of  doubt, 
that  the  parties  here  are  not  the  same  as  in  the  former 
action ;  that  the  cause  of  action  is  not  the  same ;  that  the 
issues  are  not  the  same ;  that  the  thing  demanded  is  not  the 
same ;  and  that  in  the  proceeding  for  mandate  there  was  no 
question  of  suretyship,  even  remotely  presented  in  that  case. 
The  demand  in  that  case  w^as  not  in  any  way  connected 
with  appellant  or  his  assignors.  That  the  fourth  paragraph 
of  reply  wholly  fails  to  state  facts  sufficient  to  constitute  an 
estoppel  by  judgment,  see  the  following  additional  author- 
ities: McFadden  v.  Boas,  108  Ind.  612;  Denney  v.  State, 
ex  rel,  144  Ind.  503,  31  L.  R.  A.  726;  Kitts  v.  WiUson, 
140  Ind.  604 ;  Price  v.  Owin,  144  Ind.  105.  This  disposes 
of  the  question  raised  by  the  second  assignment  of  error,  and 
brings  us  to  the  consideration  of  questions  presented  by  the 
motion  for  a  new  trial. 

Appellant,  in  his  motion  for  a  new  trial,  assigned  twenty- 
eight  reasons.  These  twenty-eight  reasons  may,  for  brevity, 
be  grouped  under  four  heads :  ( 1 )  The  sufficiency  of  the  evi- 
dence to  sustain  the  finding;  (2)  newly  discovered  evidence ; 
(3)  the  admission  and  rejection  of  evidence;  and  (4)  that 
the  decision  of  the  court  is  contrary  to  law.  Appellant's 
discussion  of  the  questions  there  raised  is  indeed  meager. 

As  to  all  questions  arising  under  the  evidence,  appellant 
has  not  brought  to  this  court  a  record  which  entitles  them 
to  be  considered.  While  the  bill  of  exceptions  contains  a 
etatement  that  "this  was  all  the  evidence  given  in  the  cause," 
it  aflirmatively  appears  from  the  record  itself  that  it  does 
not  contain  all  the  evidence.  At  page  51,  line  7,  it  appears 
that  a  protest  of  a  certain  note  was  offered  and  read  in 
evidence,  yet  the  same  does  not  appear  in  the  record.  At 
page  52,  lines  31  and  33,  it  is  shown  that  a  written  contract 
was  offered  and  read  in  evidence,  vet  such  contract  does  not 
appear  in  the  record.    Other  instances  of  this  character  are 
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disclosed,  but  they  need  not  be  specified.  This  being  true 
the  general  statement  in  the  bill  of  exceptions  above  quoted 
does  not  control,  for  where  the  bill  itself  shows  it  does  not 
contain  all  the  evidence,  such  statement  is  unavailing.  El- 
liott App.  Proc.  §824,  and  authorities  there  cited.  In  the 
recent  case  of  Noerr  v.  Schmidt,  151  Ind.  579,  it  was  held 
that  where  it  is  affirmatively  sho^^^l  by  the  bill  of  exceptions 
that  evidence  was  given  at  the  trial  which  was  not  copied 
into  the  bill  a  motion  for  a  new  trial  based  upon  causes 
depending  upon  the  evidence  cannot  be  considered  on  ap- 
peal. If  we  cannot  consider  the  evidence,  it  follows  that 
there  is  nothing  from  which  we  can  determine  that  the  court 
erred  in  overruling  the  motion  for  a  new  trial.  Noerr  v. 
Schmidt,  suprd. 

To  present  a  question  on  appeal  the  party  seeking  a  re- 
view of  such  question  must  bring  to  the  appellate  tribunal  a 
perfect  record.  This  appellant  has  failed  to  do,  and  by 
such  failure  has  waived  his  right  to  have  the  questions 
raised  by  his  motion  for  a  new  trial  determined. 

Judgment  affirmed. 

On  Petition  for  Rehearing. 

Wiley,  J. — Appellant  has  filed  a  petition  for  a  rehear- 
ing and  has  assigned  three  reasons:  (1)  That  the  court 
erred  in  holding  the  second  and  sixth  paragraphs  of  ap- 
pellee's answer  good;  (2)  that  the  court  erred  in  holding 
that  the  fourth  paragraph  of  reply  was  bad;  and  (3)  in 
holding  that  the  trial  court  did  not  err  in  overruling  the 
motion  for  a  new  trial.  In  support  of  the  petition,  counsel 
for  appellant  urge  that  the  second  and  sixth  paragraphs  of 
answer  are  bad  for  the  reason  that  the  facts' stated  in  the 
complaint  estop  appellee  from  pleading  coverture  and  sure- 
tyship. Counsel  say:  "It  is  our  understanding  that  a 
married  woman  *  *  *  is  estopped  by  her  acta,  un- 
less the  other  party  knew  at  the  time  that  her  representa- 
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tions  and  acta  were  untrue."  True  a  married  woman  is 
boimd  by  an  estoppel  in  pais  like  any  other  person.  This 
rule  is  a  statutory  one.  §6962  Burns  1901.  There  are 
many  cases  so  holding,  of  which  we  cite  the  following: 
Ward  V.  Berkshire  Life  Ins.  Co.,  108  Ind.  301 ;  Kelley  v. 
Fisk,  110  Ind.  552 ;  Michener  v.  Bengel,  135  Ind.  188 ; 
Pierce  v.  Ilower,  142  Ind.  626;  Stephenson  v.  Clayton,  14 
Ind.  App.  76;  Galvin  v.  Brition,  151  Ind.  1. 

It  is  insisted  that  the  second  and  sixth  paragraphs  of 
answer  are  bad  for  the  reason  tliat  the  complaint  states  facts 
showing  that  appellee  is  estopped  from  pleading  that  she 
did  not  in  fact  receive  the  consideration;  that  the  money 
was  borrowed  for  her  husband ;  that  no  part  of  it  was  used 
for  the  benefit  of  her  separate  estate;  and  that  she  was 
surety,  etc.  As  shown  in  the  original  opinion  there  is  not  a 
fact  stated  in  the  complaint  upon  which  to  base  an  estoppel. 
True,  there  is  a  clause  in  the  mortgage  to  the  effect  that 
appellee  represented  that  she  was  borrowing  the  money  for 
her  own  use  and  benefit,  and  that  her  husband  was  not  to 
derive  any  benefit  therefrom.  The  fact  that  her  statements 
and  representations  to  the  original  mortgagees  were  inserted 
in  the  mortgage  as  a  part  of  it  could  give  no  added  force 
or  effect  thereto.  The  authorities  wliich  we  cited  in  the 
original  opinion  fully  support  the  proposition  that  such 
statements,  standing  alone,  are  not  sufficient  to  estop  a  mar-. 
ried  woman  from  showing  that  her  contract  was  one  of  sure- 
tyship. 

There  are  five  elements  that  must  ordinarily  be  shown 
to  constitute  an  estoppel  by  conduct:  (1)  A  representa- 
tion or  concealment  of  material  facts;  (2)  the  representa- 
tion must  have  been  made  with  the  knowledge  of  the  facts ; 
(3)  the  party  to  whom  the  representation  was  made  must 
have  been  ignorant  of  the  truth  of  the  matter;  (4)  the  rep- 
resentation must  have  been  made  with  the  intention  that 
the  other  party  should  act  upon  it ;  and  (5)  the  other  party 
must  have  been  induced  thereby  to  act.    Kuriger  v.  Joest,  22 
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Ind.  App.  633,  and  authorities  there  cited.  It  is  clear  that 
the  representations  in  tlie  mortgage  fall  far  short  of  stating 
facts  constituting  an  estoppel. 

In  this  case  we  axe  not  dealing  with  the  question  of  a  mar- 
ried woman  being  bound  by  an  estoppel  m  pais,  but  the 
naked  question  as  to  whether  or  not  the  representations  re- 
lied upon  in  the  mortgage  are  sufficient  to  estop  her  from 
pleading  the  facts  set  up  in  her  second  and  sixth  paragraphs 
of  answer.  The  third,  fourth,  and  jSf th  elements  of  estoppel, 
as  declared  by  the  authorities,  are  wanting.  There  is  no 
averment  that  the  party  to  whom  the  representations  were 
made  was  ignorant  of  the  truth  of  the  matter,  nor  that  the 
representations  were  made  with  the  intention  that  the  other 
party  should  act  upon  them ;  nor  that  the  other  party  was 
induced  thereby  to  act.  Our  holding  in  this  case  is  not  in 
conflict  with  the  case  of  Till  v.  Collier,  27  Ind.  App.  333, 
for  there  all  the  elements  of  estoppel  are  shovni* 

Appellee  not  being  bound  by  her  representations,  in  the 
absence  of  essential  elements  constituting  an  estoppel  she 
had  a  right  to  show  that  her  husband  received  the  entire 
consideration,  that  the  money  was  borrowed  for  his  use  and 
benefit,  and  that  she  was  only  surety. 

The  other  reasons  for  the  petition  for  a  rehearing  are 
not  discussed. 

Petition  overruled. 


YoTJNQ  ET  AL.  V.  Stevens  et  al. 

[No.  3,997.     Filed  April  10,  1902.  ] 

Judgment. — Principal  and  Surety. — Mortgages. — Tlie  payee  of  a  note 
brought  suit  thereon  against  the  principal  and  sureties,  and  also 
against  the  holder  of  a  mortgage  executed  by  the  principal,  to 
have  the  mortgage  declared  fraudulent  and  void  as  against 
creditors.  The  sureties  were  defaulted,  and  judgment  was  given 
plaintiff  against  the  principal  and  sureties  on  the  note,  but  the 
mortgage  was  held  valid  and  foreclosed  on  the  holder's  cross- 
complaint.  The  sureties  paid  the  judgment  on  the  note,  and 
brought  suit  for  the  recovery  of  the  amount  so  paid  and  to  liave 
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the  mortgage  judgment  declared  fraudulent  and  void  as  to 
creditors.  Held,  that  the  sureties  wer«  bound  by  the  adjudica- 
tion thereof  in  the  former  action. 

From  Wayne  Circuit  Court ;  H.  C.  FoXy  Judge. 

»  

Suit  by  Martin  L.  Young  and  others  against  Thomas 
B.  Stevens  and  others  for  the  recovery  of  money  paid  as 
sureties,  and  to  set  aside  a  mortgage  as  fraudulent  against 
creditors.  From  a  judgment  for  defendants,  plaintiffi 
appeal.    Affirmed. 

M.  E.  Forkner  and  T.  J.  Study ^  for  appellants. 
S.  C.  Whitesell,  R,  A.  Jackson  and  H.  C.  Starr,  for  ap- 
pellees. 

Robinson,  P.  J. — Suit  by  appellants  for  a  money  judg- 
ment and  for  a  decree  adjudging  a  mortgage  fraudulent. 

In  1893  appellee  Stevens,  with  appellants  Young  and 
Eoth  as  his  sureties,  executed  to  William  B.  Barefoot  his 
promissory  note.  In  1897  Stevens  mortgaged  certain  lands 
to  appellee  Kerlin.  Barefoot  afterwards  brought  suit  on 
the  Stevens  note  against  Stevens  as  principal  and  Young 
and  Roth  as  sureties,  and  against  Kerlin  to  have  the  Stevens 
mortgage  to  him  declared  fraudulent  and  void  as  to  Stevens' 
creditors.  Young  and  Both  were  defaulted.  Stevens  and 
Kerlin  answered,  and  Kerlin  filed  a  cross-complaint  against 
Barefoot  and  Stevens  asking  a  foreclosure  of  his  mortgage. 
Judgment  was  given  Barefoot  against  Stevens,  Young  and 
Roth  on  the  note ;  against  Barefoot  as  to  the  validity  of  the 
mortgage,  and  a  decree  of  foreclosure  against  Stevens  and 
Barefoot  rendered  in  Kerlin's  favor.  Afterwards,  Bare- 
foot's  judgment  on  the  note  not  having  been  paid.  Young 
and  Roth  executed  their  promissory  note  to  Barefoot  for  the 
amount  of  the  judgment,  and  the  same  was  satisfied  of  rec- 
ord. Young  and  Roth  bring  this  suit  against  Stevens  and 
wife,  and  Kerlin,  asking  a  recovery  of  the  money  they  paid 
as  sureties  for  Stevens,  on  the  Barefoot  judgment,  and  that 
the  Stevens  mortgage  to  Kerlin  be  decreed  fraudulent  and 
void  as  to  creditors  of  Stevens.  The  above  facts  are  shown  by 
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the  complaint  and  Kerlin's  answer,  and  present  the  question 
as  to  what  extent  Young  and  Roth  were  bound  by  the  judg- 
ment in  Kerlin's  favor  and  against  Barefoot  as  to  the  valid- 
ity of  the  Stevens  mortgage  to  Kerlin. 

Young  and  Roth  were  sued  in  the  Barefoot  suit  as  sure- 
ties for  Stevens.  Had  they  been  sued  as  joint  obligors 
with  Stevens  no  equitable  relief  to  set  aside  the  mortgage 
to  Kerlin  could  have  been  asked  without  showing  that  there 
was  no  legal  remedy  against  any  of  the  joint  obligors.  Eller 
V.  Lacy,  13^  Ind.  436.  And  in  the  complaint  in  this  action 
they  aver  that  Stevens  having  failed  to  pay  the  Barefoot 
judgment,  "and  the  same  remaining  wholly  unpaid,  these 
plaintiffs,  as  sureties  as  aforesaid,  for  said  Thomas  B. 
Stevens,  did,  on  the  24th  day  of  April,  1899,  pay,  satisfy 
and  discharge  said  judgment  by  the  execution  of  their  prom- 
issory note  to  said  William  Barefoot,"  etc. 

Independently  of  the  statute,  a  surety  having  paid  the 
debt  has  the  right  to  be  subrogated  to  the  rights  of  the  judg- 
ment creditor  and  to  use  the  creditor's  judgment  to  coerce 
payment  by  the  principal.  Such  payment  by  the  surety  is 
in  the  nature  of  a  purchase  from  the  creditor  and  operates 
as  an  equitable  assignment  giving  to  the  assignee  such  rights 
as  the  creditor  had.  Thomas  v.  Sieivart,  117  Ind.  50,  1 
L.  R.  A.  715  ;  Downey. v,  Washburn,  79  Ind.  242 ;  Man  ford 
V.  Firth,  68  Ind.  83.  And  under  the  statute,  §§1226,  1228 
Bums  1901,  w^here  a  judgment  is  taken  against  the  parties 
as  joint  makers  of  a  note,  the  sureties  may,  in  a  subsequent 
suit,  notwithstanding  the  form  of  the  judgment,  establish 
the  fact  of  their  suretyship.  And  after  they  have  paid  the 
judgment  they  may  have  their  suretyship  tried  and  deter- 
mined and  have  execution  on  the  original  judgment  Zimr 
merman  v.  Gavmier,  152  Ind.  552 ;  Montgomery  v.  Vickery, 
110  Ind.  211 ;  Scherer  v.  Schutz,  83  Ind.  543. 

It  is  true  Young  and  Roth  assumed  a  liability  at  the 
time  they  became  sureties  on  the  note  to  Barefoot,  and  in 
that  sense  they  were  creditors  of  Stevens.  It  is  also  true  that 
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they  were  not  parties  to  the  issue  on  the  mortgage  in  the 
Barefoot  suit.  But  it  can  not  be  said  they  were  strangers 
to  the  controversy.  They  could,  when  sued  as  sureties,  have 
had  that  fact  determined,  and  when  judgment  was  taken 
against  all  the  parties  who  signed  the  note,  and  Young  and 
Roth  were  adjudged  sureties,  they  might  then  have  attacked 
the  validity  of  the  mortgage.  Bams  v.  SammanSj  128  Ind. 
596.  The  purpose  of  such  action  on  their  part  would  have 
been  to  enforce  the  Barefoot  indebtedness  against  Stevens. 
But  this  identical  subject-matter  was  litigated  by  the  credi- 
tor who  sued  these  appellants  as  sureties.  They  might 
have  litigated  that  question  themselves.  The  creditor  did 
litigate  it,  and  these  appellants  would  necessarily  get  the 
benefit  of  his  suit.  Had  the  creditor  succeeded  in  having  the 
mortgage  ddblared  invalid,  these  appellants,  having  had  their 
suretyship  adjudged,  could  have  paid  the  judgment  against 
the  principal  debtor,  and  through  the  original  judgment 
could  have  levied  on  the  mortgaged  land.  And  in  such  case 
Kerlin  would  not  have  had  the  right  to  try  again,  as  against 
appellants,  the  question  of  fraud  or  good  faith  in  the  execu- 
tion of  the  mortgage. 

In  this  action  appellants  are  suing,  not  simply  as  creditors 
of  Stevens,  but  as  sureties  who  have  paid  a  certain  judgment 
debt  against  Stevens.  They  ask  a  new  judgment  against 
Stevens,  it  is  true,  not  because  they  are  simply  creditors, 
but  because,  as  sureties,  they  paid  a  certain  judgment  debt 
for  him.  The  note  was  merged  in  the  judgment,  and  they 
seek  now  to  establish  a  right  based  upon  the  judgment  and 
its  payment  by  them  as  sureties.  They  could  have  asked 
that  their  suretyship  be  established  and  that  they  have  execu- 
tion under  the  original  judgment  rendered  in  favor  of  the 
original  judgment  creditor.  But  whether  they  pursue  this 
course,  or  ask  a  new  judgment  as  they  have,  the  result  will 
be  the  same,  because  in  either  event  they  must  derive  what- 
ever rights  they  acquire  through  the  original  judgment 
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which  they  claim  they  paid  as  sureties  for  the  judgment 

debtor.  But  whether  they  proceed  directly  under  the  orig- 
inal judgment  or  indirectly  through  a  new  judgment  their 
rights  will  be  no  greater  than  those  given  by  the  original 
judgment.  Just  as  a  common  law  judgment  creditor  might 
obtain  a  writ  on  the  judgment,  or  he  might  bring  suit  on  the 
judgment  and  obtain  a  writ  on  the  new  judgment^  but  it 
would  be  limited  in  its  eflfect  to  the  incidents  attaching  to 
the  original  judgment. 

Appellants,  seeking  to  establish  a  right  because  of  having 
paid  a  judgment  as  sureties,  must  claim  through  and  under 
that  judgment.  The  statute  manifestly  intended  that  sure- 
ties who  pay  a  judgment  debt  shall  have  the  same  rights  as 
the  judgment  creditor.  Had  appellants  purchased  the  judg- 
ment and  taken  an  assignment  to  themselves  they  could  have 
acquired  no  greater  rights  than  the  judgment  creditor  had. 
Having  paid  the  judgment  as  sureties,  and  seeking  in  that 
capacity  to  be  reimbursed,  they  are  subrogated  to  the  rights 
of  the  judgment  creditor.  Claiming  through  him  they  can 
not  succeed  to  any  greater  rights  than  he  had.  There  is  no 
authority  for  saying  that  when  they  seek  to  be  reimbursed 
as  sureties  through  a  new  judgment,  they  have  any  greater 
rights  than  if  seeking  to  be  reimbursed  as  sureties  through 
an  execution  under  the  original  judgment.  In  either  case 
they  seek  to  be  reimbursed  as  sureties,  and  as  such  they  can 
not  have,  under  the  statute,  greater  rights  than  those  of  the 
principal  judgment  creditor. 

Judgment  affirmed. 
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BowLBY  V.  Kline  et  al. 

[No.  3,789.    Filed  April  11,  1902.  ] 

BT7iiJ>iNa  AJTD  Loan  Associations. — Mortgages. — Assignment. -^Nego- 
tiability,— ^Building  and*  loan  association  notes  and  mortgages  were 
negotiable  and  transferable  nnder  $7515  Bums  1901,  prior  to  the 
passage  of  the  act  of  1897,  $4463e  Bnms  19G1.    p.  660. 

Same. — Assignment  of  Mortgages, — Constitutional  Law. — Impairment  of 
Contracts, — The  provision  of  §44d3e  Bnms  1901,  providing  that  the 
bonds,  notes  or  mortgages  belonging  to  building  and  loan  asso- 
ciations shall  not  be  negotiable  except  upon  an  order  of  the 
circuit  court  or  the  judge  thereof  in  vacation  is  not  unconstitu- 
tional as  imx>airing  the  obligation  of  contracts.  Oomstock,  O. 
J.,  dissents,    pp.  659-^64, 

From  Shelby  Circuit  Court ;  F.  E.  OamUj  Special  Judge. 

Action  by  Andrew  C.  Bowlby  against  Mary  E.  Kline 
and  others  to  foreclose  a  mortgage  assigned  to  him  by  a 
building  and  loan  association.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

T.  B.  AdamSy  Isaac  Carter^  A.  E.  Lisher  and  Joseph 
CheZy  for  appellant. 

L.  F.  WilsoUy  A.  F.  Wray  and  T.  H.  Campbell^  for  ap- 
pellees. 

RoBY,  J. — The  legislature  by  an  act  which  became  effec- 
tive July  1,  1897,  provided,  among  other  things,  that  "The 
bonds,  notes  or  mortgages  belonging  to  any  association  shall 
not  be  negotiable  except  upon  an  order  of  the  circuit  court  or 
the  judge  thereof,  in  vacation,  of  the  county  in  which  the 
principal  office  of  said  association  is  situated."  §4463e 
Bums  1901. 

The  first  paragraph  of  complaint  is  founded  upon  a  not© 
and  mortgage  executed  October  16,  1894,  by  John  Kline,  to 
the  Mutual  Loan  &  Savings  Company  of  Shelbyville,  Ind., 
in  the  form  usual  to  building  and  loan  contracts.  An  as- 
signment thereof  was  made  by  the  payee  to  appellant  on 
December  8,  1898.  The  appellant  held  second  mortgages 
-covering  the  same  land  described  in  the  first  paragraph,  and 
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set  them  up  in  subsequent  paragraphs  of  the  complaint. 
Kline  paid  all  amounts  due  under  the  contract  up  to  March 
6,  1897,  and  departed  this  life,  April  22,  1897,  leaving  an 
estate  of  less  than  $500,  which  was  set  over  to  his  widow  un- 
der the  statute.  No  payments  were  made  after  March  6tli 
aforesaid.  The  payee  of  the  note  was  a  building  and  loan 
association,  organized  under  the  laws  of  the  State  of  In- 
diana. The  assignment  was  made  without  any  order  by  any 
court  or  judge,  as  provided  by  the  act  of  the  legislature 
above  set  out. 

The  first  conclusion  of  law  was  to  the  effect  that  the  trans- 
fer by  the  payee  was  in  violation  of  law,  and  that  appellant 
was  not  entitled  to  recover  on  his  first  paragraph  of  com- 
plaint. 

The  correctness  of  the  conclusion  depends:  (1)  Upon 
whether  the  act  of  1897,  applies  to  instruments  executed 
prior  to  its  enactment;  (2)  whether  if  so  applied  it  impairs 
the  obligation  of  such  contracts;  (3)  whether  a  building  and 
loan  association  prior  to  its  enactment  had  or  had  not  power 
to  negotiate  its  securities. 

The  powers  of  building  and  loan  associations  conferred 
by  the  act  of  1885  included  those  of  suing  and  being  sued^ 
of  holding  and  conveying  real  estate  and  personal  property, 
of  loaning  money  and  securing  its  repayment  by  note  or 
mortgage  and  otherwise ;  of  purchasing  at  sheriff's  or  public 
sale  real  estate  upon  which  it  had  an  encumbrance,  or  in 
which  it  had  an  interest ;  of  conveying,  leasing  or  mortgag- 
ing such  real  estate ;  of  purchasing  real  estate  and  conveying 
it  in  fee  simple,  not  in  excess  of  fifty  acres  at  one  time.  Acts 
1885,  p.  81,  §§2,  3,  10,  and  11,  §§4445,  4446,  4453,  4454 
Bums  1901.  Tlie  right  of  a  stockholder  to  withdraw  and 
receive  the  amount  paid  in  by  him  was  also  fixed  by  statute. 
Acts  1885,  p.  81,  §4447  Bums  1901.  There  was  no  legisla- 
tion forbidding  or  restricting  the  transfer  of  bonds,  notes,  or 
mortgages  held  by  such  an  association,  prior  to  the  act  of 
1897. 
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The  general  nile  applicable  to  the  assignment  of  securi- 
ties by  corporations  is  accurately  stated  in  a  recent  text- 
book as  follows :  "A  corporation  which  has  received  bills, 
notes,  bonds,  or  other  choses  in  action  in  the  course  of  its 
business  has  the  same  power  as  a  natural  person  to  negotiate 
or  assign  the  same,  provided  it  does  so  for  a  Intimate  cor- 
porate purpose^  and  violates  no  express  restrictions  in  its 
charter."  1  Clark  &  Marshall  Pri.  Corp.  §158.  The  rule 
applies  to  building  and  loan  associations.  Davis  v.  Saror 
toga,  etc.,  -Union,  32  Md.  285 ;  Grommes  v.  Sullivan,  26 
C.  C.  A.  320,  81  Fed.  45,  43  L.  R.  A.  419;  and  note;  North 
Hudson,  etc.,  Assn.  v.  First  Nat.  Bank,  79  Wis.  31,  47  N. 
W.  300, 11  L.  R.  A.  845,  and  note;  Queinv.  Smith,  108  Pa. 
St.  325,  331 ;  Wright  v.  Hughes,  119  Ind.  324,  12  Am.  St. 
412. 

All  written  promises  to  pay  money  are  negotiable  by  in- 
dorsement so  as  to  vest  the  property  thereof  in  the  assignee, 
who  may  recover  on  such  instrument  in  his  own  name. 
§§7515,  7516  Bums  1901.  And  the  right  to  take  a  note 
ordinarily  implies  a  power  to  assign  it.  Hardy  v.  Merrir 
weather,  14  Ind.  203. 

That  in  the  legitimate  conduct  of  its  business  it  may  be- 
come desirable  and  necessary  for  a  building  and  loan  asso- 
ciation to  negotiate  and  assign  paper  held  by  it,  is  illustrated 
by  the  facts  of  this  case.  Holding  a  first  mortgage  upon 
real  estate,  the  OAvner  of  which  dies  insolvent,  the  holder  of 
a  junior  lien  proposes  to  buy  its  claim,  thereby  reaching  the 
same  result  that  would  follow  from  a  foreclosure  sale,  pur- 
chase, and  redemption.  No  reason  can  be  suggested  why  it 
should  not  have  power  to  save  itself  from  the  annoyance 
and  risk  of  litigation  and  collect  its  money  by  selling  and 
assigning  its  note  and  mortgage  to  him.  The  legislature  by 
the  negative  and  restrictive  language  used  in  the  act  of  1897, 
recognized  the  prior  existence  of  the  right.  Planters  Bank 
V.  Sharp,  6  How.  301, 12  L.  Ed.  447. 
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It  follows  that  when  the  note  and  mortgage  were  exe- 
cuted by  Kline,  they  carried  with  them  the  promise  of  the 
maker  to  pay  to  the  assignee,  if  they  should  thereafter  be 
properly  assigned  by  the  payee.  The  law  is  a  part  of  every 
contract,    Pennsylvania  Co.  v.  Clark,  2  Ind.  App.  152. 

The  law  as  it  existed  at  the  time  of  the  execution,  and 
not  the  law  as  it  was  when  the  assignment  was  made,  deter- 
mines the  right  to  make  it.  Planters  Bank  v.  Sharp,  supra. 
Had  the  legislature  thereafter  attempted  to  destroy  the  ne- 
gotiability of  the  contract  its  act  would  have  been  void. 
Constitution  U.' S.  Art.  1  §10;  Constitution  Art  1  §24; 
Planters  Bank  v.  Sharp,  supra.  Nor  in  order  to  produce 
such  result  was  it  necessary  that  the  act  be  prohibitive. 
"One  of  the  tests,  that  a  contract  has  been  impaired,  is  that 
its  value  has  by  legislation  been  diminished.  It  is  not  by  the 
constitution  to  be  impaired  at  all.  This  is  not  a  question  of 
degree  or  manner  or  cause  but  of  encroachment  in  any  re- 
spect upon  its  obligation,  dispensing  with  any  part  of  its 
force."  Planters  Bank  v.  Sharp,  supra;  Johnson  v.  Board, 
etc,  140  Ind.  152 ;  McClelland  v.  State,  138  Ind.  321 ;  Ed- 
wards V.  Kearzey,  96  U.  S.  595,  24  L.  Ed.  793 ;  Walker  v. 
Whitehead,  16  Wall.  314,  21  L.  Ed.  357;  Stale  ex  rel  v. 
Helms,  136  Ind.  122 ;  Security,  etc.,  Assn.,  v.  Elbert,  153 
Ind.  198. 

The  effect  of  the  act  is  to  render  an  assignment  made 
without  the  order  therein  required  non-effective  and  void. 
Dudley  v.  Congregation,  etc.,  138  N.  Y.  451,  34  N.  E.  281; 
Atlantic  Trust  Co.  v.  The  Vigilancia,  73  Fed.  452-457;  1 
Clark  &  Marshall  Pri.  Corp.,  §159. 

To  make  the  right  of  assignment  to  depend  upon  the  con- 
sent of  a  third  person  which  may  or  may  not  be  given,  is  to 
introduce  a  new  and  burdensome  provision  into  the  contract. 
Atlantic  Trust  Co.  v.  The  Vigilancia,  73  Fed.  452 ;  Atlantic 
Trust  Co.  V.  The  Vigilancia,  68  Fed.  781. 

In  the  case  cited  the  consent  required  was  that  of  the 
holders  of  two-thirds  of  the  stock  of  the  corporation.     It 
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was  held  that  a  contract  made  prior  to  the  act^  and  calling 
for  the  execution  of  a  mortgage  subsequent  thereto,  would 
be  impaired  thereby,  and  the  act  was  construed  to  have  only 
a  prospective  operation. 

The  consent  of  the  stockholders  required  by  the  New  York 
act  considered  in  The  Vigilancia  cases  might  or  might  not 
be  given ;  it  was  a  matter  of  choice  upon  their  part.  The 
act  of  1897,  imder  consideration,  is  entirely  different.  The 
making  of  the  order  by  the  circuit  court  or  the  judge  thereof 
is  a  judicial  act  (City  of  Zanesville  v.  Zanesville,  etc.,  Co,, 
64  Ohio  St.  67,  59  N.  E.  781,  786,  52  L.  R.  A.  150)  ;  an  act 
to  be  performed  when  facts  are  exhibited  and  established,  in 
some  method  known  to  the  law  upon  which  the  order  should 
be  and  therefore  presumably  is  always  made. 

When  the  instruments  were  executed  they  were  nego^ 
tiable  and  assignable  when  it  became  neceissary  or  expedient 
in  the  legitimate  transaction  of  the  business  for  doing  which 
the  association  had  been  chartered  to  assign  them.  When 
no  such  necessity  or  expediency  existed,  the  officers  of  the 
association  had  no  power  to  negotiate  or  transfer  them.  The 
right  and  the  power  so  to  negotiate  remains  exactly  as  it  was 
before,  unimpaired  and  undiminished.  It  is  a  matter  of  com- 
mon knowledge  that  the  operations  of  building  and  loan  as- 
sociations extend  over  large  areas;  that  their  membership 
consists  largely  of  persons  of  moderate  means  without  op- 
portunity to  know  or  control  the  actions  of  the  officers  and 
managers ;  that  great  injustice  had  been  done  them  at  times, 
and  that  constant  opportunity  for  frauds  against  them  ex- 
isted. 

The  l^slature,  recognizing  the  conditions,  enacted  the 
law  in  question  for  the  purpose  of  safe-guarding  the  public 
from  imposition  and  loss.  That  the  legislature  has  the  power 
to  make  police  regulations  for  the  protection  of  its  citizens 
against  fraud  and  imposition  is  established.  Brechhill  v. 
Randall,  102  Ind.  528,  52  Am.  Rep.  695 ;  New  v.  Walker, 
108  Ind.  365,  58  Am.  Rep.  40;  Hankey  v.  Downey,  116 
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Ind.  118,  1  L.  R  A.  447;  Hockett  v.  State,  105  Ind.  250, 
55  Am.  Rep.  201. 

Corporations  are  impliedly  subject  to  such  reasonable 
regulations  in  respect  to  the  general  conduct  of  their  af- 
fairs as  the  legislature  may  from  time  to  time  prescribe, 
which  do  not  interfere  with  the  substantial  enjoyment  of 
privileges  conferred  and  serve  only  to  secure  the  ends  for 
which  the  corporation  was  created.  Chicago  Ins,  Co.  v. 
Needles,  113  U.  S.  574,  5  Sup.  Ct.  681,  28  L.  Ed.  1084; 
Eagle  Ins.  Co.  v.  State  of  Ohio,  153  U.  S.  446,  14  Sup. 
Ct.  868,  38  L.  Ed.  778 ;  Union  Pac.  R.  Co.  v.  United  States, 
99  U.  S.  7aO,  25  L.  Ed.  496 ;  (Applied  to  building  and  loan 
associations),  State  ex  rel.  v.  American,  etc.,  Assji.,  64 
Minn.  349,  358,  67  K  W.  1. 

It  does  not^  therefore,  appear  that  the  act  of  1897  impairs 
the  validity  of  either  the  contract  between  the  association 
and  the  borrower  or  the  contract  between  it  and  the  State. 

This  cause  was  appealed  to  the  Supreme  Court,  and 
transferred  by  that  court  to  this  one.  Such  order  conclu- 
sively declares  jurisdiction  to  be  in  this  court.  The  ques- 
tions presented  and  necessary  to  its  decision  have  been  ex- 
amined and  no  error  appears. 

The  judgment  is  therefore  aflarmed. 

Black,  Robinson,  Wiley,  Henley,  JJ.,  concur. 

Comstock,  C.  J.,  dissents. 

Dissenting  Opinion. 

Comstock,  C.  J. — The  majority  opinion  concedes  that 
^he  legislature,  by  the  language  of  §4463e  Burns  1901,  rec- 
ognized the  right  of  a  building  and  loan  association  in 
the  legitimate  conduct  of  its  business  to  negotiate  and 
assign  its  paper.  Such  right  is  an  important  element  in 
a  contract.  The  opinion  concedes,  also,  that  when  the 
note  and  mortgage  in  suit  were  executed  they  carried 
with  them  the  promise  of  the  maker  to  pay  to  the  aa- 


NOVEMBER  TEEM,  1901— Vol.  28.  665 

Rabb  V.  JohnsoD. 

signee,  if  properly  assigned  by  the  payee ;  and  that  the  law 
as  it  existed  at  the  time  of  the  execution  of  the  note  and 
mortgage,  and  not  the  law  as  it  was  when  the  assignment 
was  made,  determines  the  right  to  make  the  assignment.  It 
is,  and  must,  too,  be  conceded  that  a  contract  is  impaired  by 
an  act  of  the  legislature  when  such  act  diminishes  its  value. 
The  act  of  1897  (§4463e  Bums  1901)  requiring  an 
order  of  the  circuit  court  or  judge  thereof,  which  order,  if 
made  at  all,  would  only  presumably  be  made  upon  written 
application  and  formal  proceedings  before  the  court  at 
greater  or  less  expense,  for  authority  to  transfer  the  bonds 
or  notes  of  the  association,  when  prior  to  its  enactment  such 
association  might,  without  the  authority  of  the  court  first 
obtained,  make  such  transfer,  adds,  in  the  opinion  of  the 
writer,  a  burdensome  provision  to  the  contract  and  impairs 
its  value.     The  judgment  should  be  reversed. 


Rabb  v.  Johnsox. 

[No.  8,590.  '  Filed  April  11,  1902.] 

Bbokers. — Commissions. — Scde  of  Land, — Finding  Purchaser. — ^Wbere, 
under  a  contract  to  pay  a  broker  a  certain  percentage  on  a  stated 
selling  price  per  acre  for  certain  described  land  "in  case  he  fur- 
nished a  purchaser  for  said  property"  at  snch  price,  the  broker 
obtained  a  pnrchaser  who  agreed  to  take  the  land  at  such  price 
and  give  in  exchange  certain  personal  property,  and  the  land- 
owner examined  the  personal  proi)erty,  inventoried  it,  agreed 
upon  its  value  as  being  equal  to  that  of  the  land,  and  agreed  to 
make  the  exchange,  but  subsequently  refused  to  complete  the 
trade,  the  broker  is  entitled  to  the  commission,  since  the  contract 
did  not  require  that  the  broker  should  find  a  purchaser  for  cash, 
or  that  the  sale  of  the  land  should  be  actually  consummated  on 
some  other  terms,    pp.  666-668. 

Saxe. — Commissions. — Pleading. — ^An  answer  to  a  complaint  in  an 
action  by  a  real  estate  broker  for  commission  alleging  that  the 
broker  did  not  act  in  good  faith  but  fraudulently  induced  the 
defendant  to  agree  to  an  exchange  of  his  land  for  personal  prop- 
erty which  he  knew  was  not  worth  as  much  as  defendant's  prop- 
erty is  insufficient,  where  no  direct  averment  of  facts  showing 
fraud  is  made.    pp.  668-670. 

From  Fountain  Circuit  Court ;  D.  II.  ChasCy  Judge. 
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Action  by  J.  Roach  Johnson  against  Edwin  Rabb  for 
real  estate  commission.  From  a  judgment  for  plaintiff 
defendant  appeals.    Affirmed. 

C.  M.  McCabe,  for  appellant. 

J.  A.  Lindley  and  0.  P.  Lewis^  for  appellee. 

Black,  J. — The  appellant  was  sued  by  the  appellee  to 
recover  a  commission  for  service  as  a  real  estate  broker  in 
finding  a  purchaser  for  the  appellant's  land.  Assignments 
questioning  the  action  of  the  court  in  overruling  the  ap- 
pellant's demurrer  to  the  complaint  for  want  of  sufficient 
facts,  and  in  sustaining  appellee's  demurrer  to  the  fourth 
paragraph  of  the  appellant's  answer,  are  pressed  in  argu- 
ment. 

The  first  paragraph  of  complaint  showed  that  the  parties 
made  a  contract  in  writing  whereby  the  appellant  certified 
that  he  had  placed  his  described  land  in  the  hands  of  the  ap- 
pellee real  estate  agent  for  sale,  and  agreed  to  pay  the 
agent  "in  case  he  furnish  a  purchaser  for  said  property*' 
certain  percentages  on  the  purchase  price  of  the  land,  "price 
$40  per  acre ;"  and  the  appellee  accepted  the  property  on 
such  prescribed  conditions. 

It  was  alleged  that  the  appellee  advertised  the  land  for 
sale,  and  procured  purchasers  therefor  in  the  persons  of 
H.  R.  Snapp  &  Son,  who  were  the  owners  of  a  valuable 
livery,  feed  and  sale  stable  at,  etc.,  and  were  engaged  in 
the  business  of  conducting  the  same,  and  who  agreed  to  pay 
the  appellant  the  price  asked  by  him  as  stipulated  in  the 
contract,  $40  per  acre,  aggregating  $8,320,  if  the  appellant 
would  accept  in  lieu  thereof  their  said  livery,  feed  and  sale 
stable ;  that  the  appellee  effected  meetings  from  time  to  time 
between  the  appellant  and  Snapp  &  Son,  and  by  and  through 
the  appellee,  at  the  instance  and  request  of  the  appellant, 
and  in  pursuance  of  said  contract^  such  negotiations  were  en- 
tered into  and  had,  that  it  was  fully  and  finally  agreed  that 
the  appellant  should  and  would  execute  a  good  and  suffi- 
cient deed  of  conveyance  of  his  said  real  estate  to  Snapp  & 
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Son,  and  that  in  consideration  thereof,  Snapp  &  Son  should 
and  would  transfer,  set  over  and  deliver  to  the  appellant  all 
their  right,  title,  interest  and  claim  in  and  to  the  livery,  feed 
and  sale  stable,  consisting  of,  etc.,  describing  the  personal 
property  o^vned  and  used  by  Snapp  &  Son  in  that  business; 
that  the  property  to  be  so  delivered  by  Snapp  &  Son  to 
the  appellant  was  duly  examined  and  inventoried  by  the  ap- 
pellant, and  the  value  thereof  was  duly  fixed  and  fully 
agreed  upon  by  the  appellant  and  Snapp  &  Son,  the  aggre- 
gate value  thereof  as  agreed  upon  between  them  being  equal 
to  the  sum  of  $8,320,  the  sum  asked  by  the  appellant  for 
the  real  estate  as  shown  by  said  contract ;  and  it  was  further 
mutually  agreed  and  understood  by  and  between  the  ap- 
pellee and  the  appellant  upon  the  one  part,  and  by  Snapp  & 
Son  upon  the  other,  that  the  appellant  should  return  to  his 
home  in  Fountain  county,  Indiana,  and  that  he  would  on 
the  next  day,  July  21,  1899,  return  to  the  city  of  Danville, 
Illinois,  where  Snapp  &  Son  were  conducting  the  livery 
stable,  and  consummate  said  sale  and  trade  by  the  execution 
of  a  good  and  sufl&cient  deed  of  conveyance  for  the  real  eor 
tate  to  Snapp  &  Son,  and  by  accepting  and  taking  possession 
of  the  livery  stable ;  that  on  the  21st  of  July,  1899,  and  for  a 
considerable  period  thereafter,  Snapp  &  Son  were  standing 
able,  ready  and  willing  to  carry  out  said  agreement  of  pur- 
chase and  sale  and  to  consummate  it  on  their  part,  but  the 
appellant  failed  and  refused  to  execute  a  conveyance  of  said 
land  to  Snapp  &  Son,  or  in  any  way,  manner  or  form  what- 
ever to  carry  out  the  terms  of  said  agreement,  sale  and  pur- 
diase  on  his  part,  and  instead  thereof,  the  appellant  re- 
pudiated said  contract  and  revoked  the  appellee's  agency  for 
the  sale  of  the  real  estate,  all  without  any  fault,  failure  or 
default  on  the  part  of  the  appellee  or  of  the  purchasers, 
Snapp  &  Son.  The  complaint  alleged  demand  and  refusal, 
and  stated  the  amount  due  and  unpaid,  etc. 

It  was  not  necessary,  as  it  seems  to  be  supposed  by  counsel 
for  appellant,  that  the  appellee  should  either  find  a  pur- 
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chaser  for  cash  or  that  a  sale  of  the  land  should  be  actually 
consummated  on  some  other  terms.  It  was  sufficient  that 
he  should  find  a  person  whom  the  appellant  accepted  as  such 
a  purchaser  as  was  contemplated  by  the  contract,  and  who 
was  willing,  ready,  and  able  to  comply  with  the  terms  of 
purchase  agreed  upon  by  and  between  the  appellant  and 
such  proposed  purchaser.  The  parties  thus  by  their  con- 
duct put  upon  the  contract  a  construction  by  which  they 
should  be  bound.  If  the  appellant  could  not  be  held  by  his 
verbal  contract  to  convey  his  land,  yet  he  himself  prevented 
the  consummation  of  the  sale,  and  he  can  not  be  heard  to 
pretend,  as  he  now  does,  that  the  verbal  contract  made  be- 
tween the  appellant  and  the  furnished  purchaser  was  one 
in  which  the  appellee  had  no  rightful  interest^  under  his 
contract  with  the  appellant,  or  to  claim  that  the  appellee 
did  not  find  a  purchaser  under  and  in  compliance  with  his 
contract  to  do  so. 

In  the  fourth  paragraph  of  answer  the  appellant  admitted 
the  making  of  the  contract  with  the  appellee,  but  alleged 
that  the  appellee  did  not  act  in  good  faith  with  the  appel- 
lant, and  did  not  use  his  best  endeavors  to  sell  the  property 
for  the  appellant  on  the  best  terms  obtainable,  in  this,  that 
the  appellee  fraudulently  and  secretly  agreed  and  colluded 
with  said  Snapp  &  Son  to  induce  the  appellant  to  convey  his 
farm  to  Snapp  &  Son  in  even  exchange  for  said  livery  stable 
stock,  and  did  fraudulently  persuade  and  undertake  to  in- 
duce the  appellant  to  make  said  trade,  the  appellee  well 
knowing  that  said  livery  stable  property  was  not  worth  as 
much  as  appellant's  said  farm  by  $2,000 ;  that  as  soon  as  the 
appellant  discovered  that  the  appellee  w^as  not  acting  in 
appellant^s  behalf  in  good  faith,  as  by  his  contract  he  was 
bound  to  do,  the  appellant  refused  to  effect  such  exchange, 
and  broke  off  all  further  negotiations  with  Snapp  &  Son. 

Good  faith  on  the  part  of  such  an  agent  is  necessary 
to  entitle  him  to  compensation,  but  good  faith  must  be  pre- 
sumed until  fraud  is  shown,  not  by  mere  recitals,  but  by  the 
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direct  averment  of  facts  constituting  fraud.  The  failure  to 
act  in  good  faith  is  here  alleged  to  have  consisted  in  this, 
that  the  agent  fraudulently  and  secretly  agreed  and  col- 
luded with  the  prospective  purchaser  to  induce  the  appellant 
to  convey  his  farm  to  such  purchaser  in  even  exchange  for 
the  livery  stahle  stock,  and  did  fraudulently  persuade  and 
undertake  to  induce  the  appellant  to  make  the  trade,  the 
agent  well  knowing  that  the  livery  stalle  was  not  worth  as 
much  as  the  farm  by  a  certain  amount.  The  subsequent 
portion  of  the  answer  adds  nothing  by  way  of  a  charge  of 
fraudulent  conduct  on  the  part  of  the  appellee.  The  value 
of  the  liverv  stable  stock  is  not  stated  in  the  answer,  nor  is  it 
alleged  to  have  been  of  less  value  than  the  farm.  Tlie  ques- 
tion of  comparative  values  was  not  presented  by  the  words 
in  the  answer,  "plaintiff  well  knowing  that  the  said  livery 
stable  property  was  not  worth  as  much  as  defendant's  said 
farm  by  $2,000.''  The  answer  does  not  present  an  issue 
as  to  difference  of  value  in  the  two  properties.  The  ap- 
parent purpose  of  the  pleader  is  to  show  bad  faith  of  the 
agent  in  persuading  the  principal  to  dispose  of  his  land  to  his 
disadvantage,  but  there  is  a  failure  to  show  that  the  trans- 
ajction  would  have  been  disadvantageous  to  the  principal. 
There  is  no  contradiction  of  the  showing  in  the  complaint 
of  a  completed  verbal  agreement  between  the  appellant  and 
the  purchaser  found  by  the  appellee.  It  is  alleged  in  the 
eomplaint  that  the  personal  property  was  examined  and  in- 
ventoried by  the  appellant,  and  that  its  value  was  duly  fixed 
and  fully  agreed  upon  by  him  and  Snapp  &  Son. 

The  appellee  was  employed,  not  to  make  a  sale  either  at 
a  certain  price  or  on  the  best  terms  he  could  obtain,  nor  to 
procure  a  contract  binding  upon  the  appellant,  but  to  find  a 
purchaser,  the  price  of  the  land  being  stated.  His  engage- 
ment was  performed  when  he  brought  the  appellant  into 
communication  with  one  with  whom  the  appellant  himself 
agreed  upon  terms  of  a  sale  which  was  afterward  frusr 
trated  by  the  appellant  himself. 
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It  is  not  shown  in  the  answer  that  the  appellant  relied 
upon  the  appellee's  judgment,  nor  that  the  appellee  by  fail- 
ure to  exercise  his  judgment  in  the  interest  of  his  principal 
in  any  manner  actually  entrusted  to  him  caused  his  princi- 
pal to  make  an  agreement  against  his  interest;  nor  is  it 
shown  that  the  appellant  relied  upon  any  representation,  or 
\vas  induced  by  any  persuasion  of  the  appellee  to  make  the 
agreement  with  Snapp  &  Son. 

The  answer  fails  to  show  a  relation  of  agent  and  princi- 
pal between  the  appellee  and  Snapp  &  Son,  or  by  direct 
averment  of  facts  to  show  a  violation  of  duty  imposed  by 
the  fiduciary  relation  between  the  appellee  and  the  appel- 
lant 

Judgment  affirmed. 


GuLLETT,  Administrator,  v.  Gullett. 

[No.  8,627.     Filed  April  26,  1902.  ] 

liDnTATioN  OP  Actions. — Work  and  Labor. — Quantum  Meruit. — ProTn^ 
ise  to  Pay  by  Will. — One  rendering  services  on  the  promise  of  the 
employer  to  make  suitable  provision  in  his  will  in  payment  for 
snch  work  may  recover  the  value  of  his  services  on  the  quantum 
meruit,  although  the  promise  is  within  the  statute  of  frauds,  p.  67S. 

Same. — Promise  to  Pay  for  Services  by  Will. — ^A  cause  of  action  on  a 
promise  to  pay  for  services  by  will  does  not  accrue  until  the  em- 
ployer's death,  and  the  statute  of  limitations  does  not  begin  to 
run  until  such  time.    p.  672, 

CJoNTRACTS  BY  INFANTS. — Emancipation. — Work  and  Labor. — ^A  com- 
plaint against  a  decedent's  estate  for  services  rendered  under 
promise  of  decedent  to  make  suitable  provision  therefor  in  his  will, 
which  shows  that  plaintiff  was  a  minor  when  the  services  were 
rendered,  and  does  not  show  his  emancipation,  is  bad.    p.  67S. 

From  Washington  Circuit  Court;  D.  M.  Alspaughy 
Judge. 

Action  by  Alfred  Gullett  against  Andrew  N.  Gullett, 
administrator,  to  recover  for  services  rendered  decedent 
under  promise  of  decedent  to  make  provision  therefor  in 
his  will.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.    Reversed, 
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H.  Morris  and  M.  B.  Sottel,  for  appellant. 
S.  H.  Mitchell  and  F.  P.  Cauble^  for  appellee. 

CoMSTOCK,  C.  J. — Appellee  filed  his  claim  against  the 
estate  of  Andrew  GuUett,  deceased,  in  four  paragraphs. 
The  first  alleged  that  there  was  due  the  plaintiff  the  sum  of 
$2,000  for  work  and  labor  performed  by  him  for  Andrew 
Gullett  in  his  lifetime,  between  the  years  1872  and  the 
12th  day  of  December,  1886,  at  the  rate  of  $12.50  per 
month,  for  168  months,  which  work  and  labor  was  per- 
formed under  circumstances  as  follows:  That  said  de- 
cedent took  the  plaintiff  into  his  family  to  work  for  him, 
and  promised  to  make  suitable  provision  in  his  will  for  him 
in  the  payment  for  such  work.  The  claimant  remained  with 
and  worked  for  decedent  until  he  was  twenty-one  years  of 
age,  and  that  Andrew  Gullett  died  on  the  22d  day  of  Feb- 
ruary, 1900,  without  making  any  will  or  provision  for  him, 
and  that  no  part  of  such  work  had  been  paid  for.  Prayer 
for  judgment  for  $2,000.  The  second  paragraph  is  founded 
upon  the  same  cause  of  action  and  covering  the  same  period 
of  time,  but  states  that  appellee  was  a  minor  when  Andrew 
Gullett  took  him  into  his  family,  and  the  appellee  worked  for 
decedent  until  he,  Alfred,  was  twenty-one  years  of  age,  and 
that  decedent  declared  on  various  occasions  that  he  would 
make  suitable  provision  for  claimant  in  fixing  up  his,  de- 
cedent's, business  in  payment  for  such  work  and  labor,  but 
that  he  died  on  the  22nd  day  of  February,  1900,  without 
doing  so,  and  that  no  part  of  said  work  had  been  paid  for. 
Prayer  for  judgment  for  $2,000.  The  verdict  of  the  jury  was 
founded  upon  the  first  and  second  paragraphs  of  complaint, 
and  it  is  unnecessary  to  notice  the  remaining  paragraphs. 
The  jury  returned  a  verdict  for  the  plaintiff,  assessing  his 
damages  in  the  sum  of  $775,  for  which  amount  judgment 
was  rendered.  The  first,  second,  and  third  specifications  of 
error  challenge  the  sufiiciency  of  each  paragraph  of  the  com- 
plaint ;  the  fourth  questions  the  action  of  the  court  in  over- 
ruling appellant's  motion  for  a  new  trial. 
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Nichols  v.  State  of  Indiana. 

[No.  8,732.    Filed  April  25,  1902.  ] 

Gbdonal  Law. — Pleading. — All  that  is  required  in  a  criminal  charge 
is  tliat  it  should  be  prepared  with  tliat  degree  of  certainty  that 
the  court  and  jury  may  know  what  they  are  to  try  and  to  acquit 
the  defendant  of,  or  punish  him  for,  and  that  the  defendant  may 
know  what  to  answer  to ;  and  that  the  record  may  show,  so  far 
as  may  be,  for  what  he  was  once  put  in  jeopardy,    p,  679. 

Lotteries. — Agent  for  Lottery. — Affidavit, — ^An  affidavit  charging  tliat 
defendant  did  *' unlawfully  act  as  an  agent  for  a  certain  lottery 
scheme  or  gift  enterprise  "  charges  with  suificient  certainty  the  of- 
fense of  acting  as  lottery  agent,  under  §2171  Bums  1901 .  pp.  675-6T7. 

Criminal  Law. — Motion  in  Arrest. — ^A  motion  in  arrest  of  judgment 
must  be  in  writing,  and  must  state  the  causes  therefor,  pp.  679, 680. 

Same. — Appeal. — BUI  of  Exceptiona. — ^In  a  criminal  cause  a  bill  of  ex- 
ceptions must  be  filed  witliin  sixty  days  from  the  time  of  render- 
ing judgment,  and  the  trial  court  has  no  power  to  extend  the  time. 
p.  681. 

From  Marion  Criminal  Court ;  Fremont  Alford^  Judge. 

Will  Nichols  was  convicted  of  being  an  agent  for  a  lot- 
tery scheme,  and  he  appeals.    Affirmed. 

E.  Marshall^  H.  Sey fried,  J.  J.  Rochford  and  J.  M.  Wally 
for  appellant. 

W.  L.  Taylor^  Attorney-General,  Merrill  Moores,  C.  C. 
Hadley  and  J.  C.  JRuckelshaus,  for  State. 

Wiley,  J. — Appellant  was  prosecuted  upon  an  affidavit 
charging  him  with  being  an  agent  for  a  lottery  scheme  or 
gift  enterprise.  The  prosecution  originated  in  the  police 
court  of  the  city  of  Indianapolis,  where  he  was  found  guilty. 
From  the  judgment  pronouncing  him  guilty  and  assessing 
his  punishment,  he  appealed  to  the  Marion  Criminal  Court, 
where  he  was  again  tried  and  found  guilty,  and  fined  $200. 
He  predicates  error  upon  the  overruling  of  his  motion  to 
quash  the  affidavit,  overruling  his  motion  for  a  new  trial, 
and  overruling  his  motion  in  arrest  of  judgment. 

The  statute  upon  which  the  prosecution  rests  is  §2171 
Bums    1901,    §2077    Ilorner    1901,   and    is   as   follows: 
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"Whoever  sells  a  lottery  ticket  or  tickets  or  shares  in  any 
lottery  scheme  or  gift  enterprise;  or  acts  as  agent  for  any 
lottery  scheme  or  gift  enterprise;  or  aids  or  abets  any  per- 
.  son  or  persons  to  engage  in  the  same;  or  transmits  money  by 
mail  or  express,  or  otherwise  transmits  the  same,  to  any  lot- 
tery scheme  or  gift  enterprise  for  the  division  of  property, 
to  be  determined  by  chance;  or  makes  or  draws  any  lot- 
tery scheme  or  gift  enterprise  for  a  division  of  property  not 
authorized  by  law,  on  conviction  thereof,  shall  be  fined  in 
any  sum  not  more  than  $500  nor  less  than  $10." 

It  ^vill  be  seen  that  this  statute,  considered  disjunctively, 
defines  five  distinct  and  separate  offenses.  This  prosecution 
is  for  a  violation  of  the  second  offense  named,  viz.,  acting 
as  "agent  for  any  lottery  scheme  or  gift  enterprise."  The 
aiSdavit  charging  the  offense,  omitting  the  formal  parts,  is 
as  follows :  "Be  it  remembered  that  on  this  day,  before  the 
judge  of  tlie  police  court  of  the  city  of  Indianapolis,  per- 
sonally came  Samuel  Gerber,  who  being  duly  sworn,  upon 
his  oath,  says  that  Will  Xichols,  late  of  said  city  and 
county,  on  or  about  the  13th  day  of  December,  in  the  year 
1900,  at  and  in  the  city  and  county  aforesaid,  did  then  and 
there  unlawfully  act  as  an  agent  for  a  certain  lott-ery  scheme 
or  gift  enterprise,  known  as  the  Interstate  and  Springfield 
Investment  Company,  for  the  division  of  personal  property, 
to  wit :  Certain  sums  of  lawful  money  of  the  United  States 
to  be  determined  by  chance  or  lot,  which  said  sums  of  money 
and  a  particular  description  thereof  are  to  this  afiiant  un- 
known, and,  therefore,  cannot  be  given,  and  the  plan  and 
scheme  for  the  division  and  distribution  of  such  sums  of 
money  by  said  lottery  scheme  or  gift  enterprise  are  to  this 
affiant  unknown,  and  cannot  be  given,  and  the  mode  of 
operating  and  conducting  such  lottery  scheme  and  gift  en- 
terprise is  to  this  affiant  unknown  and  for  that  reason  can- 
not be  given,  contrary  to  the  form  of  the  statute"  etc. 

It  is  urged  against  the  affidavit  that  the  facts  stated  do* 
not  constitute  a  public  offense,  and  that  it  does  not  state  the 
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offense  witli  sufBcient  certainty.  In  aetermining  the  suffi- 
ciency of  the  affidavit,  it  is  well  to  consider  the  scope  of  the 
statute  and  the  intention  of  the  legislature  in  passing  it.  It 
is  clear  that  it  was  the  purpose  of  the  legislature  to  enact^ 
a  statute  that  would  suppress,  as  far  as  possible,  the  vice  of 
lotteries ;  and  so  it  made  it  an  offense,  among  other  things, 
for  any  person  to  act  as  agent  for  any  lottery  scheme  or  gift 
enterprise.  The  statute  enumerates  many  things  that  are 
required,  or  may  be  required,  to  maintain  and  operate 
a  lottery  or  gift  enterprise,  and  makes  certain  acts  con- 
nected therewith  public  offenses.  The  affidavit  charging 
appellant  with  acting  as  agent  for  a  designated  lottery 
scheme  or  gift  enterprise  is  in  the  exact  language  of  the 
statute,  and  the  rule  is  that,  ordinarily,  where  an  offense  is 
charged  in  the  language  of  the  statute  defining  it,  it  is  suf- 
ficient. Stewart  v.  State,  111  Ind.  554;  Benham  v.  State, 
116  Ind.  112;  Oraeter  v.  State,  105  Ind.  271;  State  v. 
Miller,  98  Ind.  70 ;  Gillett  on  Criminal  Law,  §1322. 

It  is  urged  that  charging  that  appellant  acted  as  agent  of 
a  certain  lottery  scheme  or  gift  enterprise  is  the  mere  state- 
ment of  a  conclusion,  and  that  the  affidavit  is  bad  for  a  fail- 
ure to  state  any  act  of  commission  or  business  transacted, 
w^hich  would  establish  an  agency,  or  show  an  authority  as 
agent.  It  must  be  conceded  that,  if  it  was  necessary  to 
charge  what  he  did  as  such  agent,  then  the  affidavit  is  fatally 
defective,  for  it  is  w^anting  in  that  respect.  The  word 
"agent"  has  a  legal  and  well  defined  meaning,  and  it  means 
a  person  employed  by  another  to  act  for  him.  Evans  oa 
Agency  (Swell's  ed.)  says:  "An  agent  is  a  person  duly 
authorized  to  act  on  behalf  of  another."  This  definition  is 
adopted  in  1  Am.  &  Eng.  Ency.  of  Law,  (1st  ed.)  333,  and 
by  the  Supreme  Court  in  Metzger  v.  Huntington,  139  Ind, 
501. 

The  affidavit  simply  charges  that  appellant  did  unlawfully 
act  as  the  agent  of  a  certain  lottery  scheme  or  gift  enter- 
prise.   This  must  be  construed  as  equivalent  to  saying  that 
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he  represented  such  lottery  scheme,  etc.,  of  his  principal. 
If  he  was  its  agent,  the  law  will  presume  that  he  had 
authority  to  act  for  and  represent  his  principal  in  all  mat- 
ters within  the  scope  of  his  agency.  The  law  makes  it  an 
offense  to  act  as  agent  of  such  a  vice.  To  charge  that  a 
person  is  an  agent  of  another  is  not  stating  a  conclusion,  but 
an  issuable  fact  We  think  this  question  is  definitely  set- 
tled by  the  case  of  Bitter  v.  State,  111  Ind.  324.  That  case 
was  a  prosecution  for  embezzlement,  under  §2022  Bums 
1901,  §1944  Horner  1901,  defining  embezzlement  So 
much  of  the  statute  as  is  necessary  to  present  the  question 
decided  is  as  follows :  "Every  ofiicer,  agent,  attorney,  clerk, 
servant  or  employe  of  any  person  or  persons,  or  corporation 
or  association,  who,  having  access  to,  control  or  possession 
of  any  money  *  *  *  to  the  possession  of  which  his  or 
her  employer  or  employers,  is  or  are  entitled,  shall,  while 
in  such  employment,  take,  purloin,  secrete,  or  in  any  way 
whatever  appropriate  to  his  own  use,  or  to  the  use  of  others, 
*  *  *  any  money,  *  *  *  or  other  property  or  article  of 
value,  belonging  to  or  dcsposited  with,  or  held  by  8uch  per- 
son or  persons,  or  corporation  or  association,  in  whose  em- 
ployment said  officer,  agent,  attorney,  clerk,  servant^  or  em- 
ploye may  be,  shall  be  deemed  guilty  of  embezzlement,^'  etc. 

The  indictment  charged  that  appellant  was  the  "employe" 
of  a  designated  person;  that  as  such  he  had  control  and 
possession  of  divers  moneys,  bills,  notes,  etc.,  of  a  fixed  value, 
being  the  property  of  his  employer,  and  to  which  he  was  en- 
titled to  possession ;  and  that  he  unlawfully  purloined  and 
appropriated  the  same  to  his  own  use. 

As  to  the  sufficiency  of  the  indictment  on  motion  to  quash 
appellant  made  the  same  objections  as  are  made  here,  i.  e., 
that  the  indictment  charged  that  appellant  was  "an  em- 
ploye of  one  John  McCarter,"  and  did  not  state  the  facts 
which  would  enable  the  court  to  ascertain  and  determine 
whether  or  not  he  was  such  an  "employe"  within  the  mean- 
ing of  that  word  as  used  in  the  statute.     The  court,  by 
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Ilowk,  J.,  said:  *'We  do  not  think  this  objection  to  the 
indictment  is  well  taken  or  can  be  sustained.  The  word 
'employe/  although  of  French  derivation,  was  long  since 
transplanted  and  adopted  as  an  English,  or  at  least,  as  an 
American  Avord.  In  this  country  it  is  of  such  common  use 
that  its  meaning  is  not  at  all  uncertain.  Besides,  the  word 
'employe'  is  one  of  those  used  in  the  statute,  in  specifying 
the  persons  who  may  commit  the  public  offense  of  embezzle- 
ment ;  and,  as  a  general  rule,  under  our  decisions,  in  fram- 
ing an  indictment  or  information,  it  is  safe  to  adopt  the 
terms  and  language  of  the  statute.  *  *  *  Webster  thus 
defines  the  word,  'employe' :  'One  who  is  employed.'  If  in 
the  case  in  hand,  appellant  was  not  employed  by  John  Mc- 
Carter,  in  any  capacity  or  for  any  purpose,  he  was  not 
guilty  of  the  cri^ie  of  embezzlement  as  defined  in  our  stat- 
ute ;  but  if  he  was  so  employed,  no  matter  in  what  capacity 
or  for  what  purpose,  and  by  virtue  of  his  employment  was 
entrusted  with  money  of  his  employer,  wdiich  he  fraud- 
ulently and  feloniously  appropriated  to  his  own  use,  he  was 
no  doubt  guilty,  imder  our  statute,  of  the  public  offense  of 
embezzlement." 

The  word  "agent"  is  certainly  one  that  is  in  as  common 
use  as  the  word  "employe",  and  there  is  no  uncertainty  in  its 
meaning.  In  this  case  it  can  be  said,  as  in  the  Ritter  case, 
siipra,  that  if  appellant  was  not  the  agent  of  the  lottery 
scheme  or  gift  enterprise  known  as  the  Interstate  and 
Springfield  Investment  Company,  for  the  division  of  per- 
sonal property  by  chance,  he  was  n.)t  guilty  of  the  offense 
charged ;  but  if  he  was  such  agent,  no  matter  in  what  ca- 
pacity, or  for  what  purpose,  he  was  guilty,  imder  the  plain 
letter  and  spirit  of  the  statute. 

In  the  case  of  Woodirard  v.  Siaie,  103  Ind.  127,  appel- 
lant was  charged  as  being  the  "agent  and  employe"  of  one 
Miller,  for  the  purpose  of  collecting  money  on  a  certain 
lottery  ticket,  and,  as  such  "agent  and  employe",  he  re- 
ceived and  took  into  his  possession  divers  moneys,  etc,  be- 
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longing  to  said  Miller,  and  converted  .and  appropriated  tbo 
same  to  his  own  use.    The  indictment  was  held  sufficient. 

A  wholesome  and  well  grounded  rule  of  construction  in 
criminal  law  is  that  no  greater  certainty  is  required  in  crim- 
inal than  in  civil  proceedings.  Certainty  to  a  conmion 
intent  is  all  that  is  required  in  criminal  pleadings,  and  an 
indictment  need  not  be  more  certain  than  a  civil  pleading. 
McCool  V.  State,  23  Ind.  127 ;  Lay  v.  StaiCj  12  Ind.  App. 
362 ;  State  v.  Sarlls,  135  Ind.  195. 

In  a  civil  pleading,  if  the  pleader  should  designate  one 
person  as  the  agent  of  another,  there  would  be  a  certainty  to 
a  common  intent  as  to  what  was  meant.  Under  §1824 
Burns  1901,  §1755  Homer  1901,  an  indictment  will  be  held 
sufficient  if  it  states,  among  other  things,  that  an  offense 
has  been  committed  within  the  jurisdiction  of  the  court, 
or  is  triable  therein,  and  the  offense  charged  is  clearly  set 
forth  in  plain  and  concise  language,  and  that  the  offense 
charged  is  stated  with  such  a  degree  of  certainty  that  the 
court  may  pronoimce  judgment,  upon  conviction,  according 
to  the  right  of  the  case.  The  same  rules  must  be  applied  to 
an  affidavit  charging  a  public  offense. 

It  seems  to  us  that  all  these  requirements  are  embodied 
in  the  affidavit  in  this  case.  All  that  is  required  in  a  crim- 
inal charge  is  that  it  should  be  prepared  with  that  degree 
of  certainty  that  the  court  and  jury  may  know  what  they 
are  to  try  and  to  acquit  the  defendant  of,  or  punish  him  f6r; 
that  the  defendant  may  know  what  he  is  to  answer  to;  and 
that  the  record  may  show,  so  far  as  may  be,  for  what  he  was 
once  put  in  jeopardy.  Whitney  v.  State,  10  Ind.  404;  Mc- 
Laughlin  v.  State,  45  Ind.  338 ;  Gillett  Crim.  Law.  (2nd 
ed.)  125.  Under  these  authorities  and  statutory  provisions, 
we  must  hold  that  the  court  correctly  overruled  the  motion 
to  quash. 

Under  the  specification  in  the  assignment  of  error  ques- 
tioning the  overruling  of  appellant's  motion  in  arrest  of 
judgment,  the  record  does  not  present  any  question  for  do- 
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cision.  The  statute  declares  that  a  motion  in  arrest  of  judg- 
ment in  a  criminal  case  is  an  application  in  writing,  and 
may  he  granted  for  two  reasons:  (1)  That  the  grand  jury 
that  found  the  indictment  had  no  legal  authority  to  inquire 
into  the  offense  charged ;  and  (2)  that  the  facts  stated  in  the 
indictment  or  information  do  not  constitute  a  public  of- 
fense.    §1912  Bums  1901,  §1843  Homer  1901. 

Immediately  after  the  court  announced  its  finding  of 
guilty  the  record  sliows  the  following:  "And  the  defendant 
now  moves  the  court  in  arrest  of  judgment."  The  motion, 
as  disclosed  by  the  record,  was  an  oral  motion,  and  not  in 
compliance  with  the  statute.  The  motion  in  arrest  must 
not  only  be  in  writing,  but  it  must  state  the  causes  therefor. 
In  the  motion  in  this  case  no  cause  is  stated.  It  has  been 
ruled  that  such  motion  must  be  in  writing.  Chandler  v. 
State,  141  Ind.  106 ;  Harris  v.  State,  155  Ind.  15. 

A  consideration  of  the  motion  for  a  new  trial  depends 
upon  the  evidence,  and,  if  the  evidence  is  not  in  the  record, 
the  questions  presented  thereunder  can  not  be  decided.  The 
Attorney-General  contends  that  the  evidence  is  not  in  the 
record,  and  such  contention  seems  well  grounded.  The  judg- 
ment was  rendered  the  28th  of  December,  1900.  The  ap- 
pellant did  not  at  that  time  reserve  any  exceptions,  nor  ask 
time  in  which  to  file  a  bill  of  exceptions.  On  January  3rd 
following,  he  filed  a  motion  for  a  new  trial,  which  was  on 
said  day  overruled,  to  w^hich  he  excepted,  and  asked  and 
was  given  sixty  days  in  which  to  prepare  and  file  his  bill  of 
exceptions.  March  2,  1901,  the  record  shows  that  the  ap- 
pellant tendered  to  the  trial  judge  his  bill  of  exceptions, 
which  was  examined,  approved,  and  signed ;  and  the  clerk 
certifies  that  on  said  day  such  bill  was  filed  in  his  office. 

Section  1916  Bums  1901,  §1847  Homer  1901,  provides 
that:  "All  bills  of  exceptions,  in  a  criminal  prosecution, 
must  be  made  out  and  presented  to  the  judge  at  the  time  of 
the  trial,  or  within  such  time  thereafter  as  the  judge  may 
allow,  not  exceeding  sixty  days  from  the  time  judgment  is 
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rendered ;  and  they  must  be  signed  by  the  judge  and  filed  by 
the  clerk.  The  exceptions  must  be  taken  at  the  time  of  the 
trial.'^ 

In  the  case  of  Hotsenpiller  v.  State,  144  Ind.  9,  it  was 
held  that,  if  leave  to  file  a  bill  of  exceptions  in  a  criminal 
case  is  not  given  until  after  the  judgment  is  rendered,  the 
bill,  if  filed  within  the  time  allowed,  will  not  be  a  part  of  the 
record,  and  that  leave  to  file  the  bill  can  only  be  granted 
"at  the  time  of  the  trial,"  under  §1916,  supra;  the  term 
"trial"  meaning  all  steps  taken  in  the  cause  from  its  sub- 
mission to  the  court  or  jury  to  the  rendition  of  the  judg- 
ment. In  Hunter  v.  State,  101  Ind.  406,  it  was  ruled  that 
"the  trial  is  terminated  by  the  final  judgment,  and  that  the 
leave  to  file  a  bill  must  be  obtained  before  the  judgment,  or 
at  least  concurrently  with  its  entry."  In  Bartley  v.  State, 
111  Ind.  358,  in  construing  the  section  of  the  statute  under 
consideration,  the  court  said:  "The  power  of  the  court, 
therefore,  to  extend  the  time  within  which  a  bill  of  excep- 
tions may  be  filed,  *  *  *  is,  in  a  criminal  cause^  lim- 
ited to  sixty  days  after  the  judgment  is  rendered."  See, 
also,  Giienther  v.  State,  141  Ind.  593. 

Under  the  plain  provisions  of  the  statute,  and  the  author-' 
ities  cited,  the  evidence  is  not  in  the  record ;  and  we  cannot 
therefore  consider  the  motion  for  a  new  trial. 

Judgment  affirmed. 


HoYLE  V.  Stellwagen  et  al. 

[No.  3,596.     Filed  April  25,  1902.  ] 

Contracts. — Proper  Performance. — Cancelation. — ^A  contract  for  the 
building  of  a  schoolhonse,  providing  that  after  due  notice  to  the 
contractor  that  the  work  is  not  progressing  rapidly  enough,  or 
that  the  work  is  not  in  accordance  with  the  plans  and  specifica- 
tions, the  contract  shall  be  canceled,  does  not  give  the  other  party 
to  the  contract  the  sole  prerogative  of  deciding  whether  the  work 
is  being  proi)erly  performed,    j^.  68S,  683. 

Same. — Contractor  Prevented  from  Completing  Work, — Measure  of  Dam- 
ages.— Where  a  contractor  enters  into  a  special  contract  to  build  a 
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schoolhonse,  and  is  prevented  from  completing  the  work  solely  by 
the  action  of  the  other  party  to  the  contract,  the  damages,  in  an 
action  by  the  contractor,  are  measured  by  the  contract,  and  not 
by  the  market  price,    p.  685, 

From  Lake  Superior  Court ;  H.  B.  Tuthillf  Judge. 

Action  by  John  Stellwagen  and  others  against  William 
F.  Uoyle  for  breach  of  contract.  From  a  judgment  for 
plaintiffs,  defendant  appeals.     Reversed. 

Charles  F.  Griffin  ^  for  appellant. 

Black,  J. — The  appellees  sued  the  appellant  for  breach 
of  contract  in  writing,  wliereby  the  appellees  were  emplo^'ed 
by  the  appellant  to  Jo  certain  carpenter  work  in  the  con- 
struction of  a  schoolhouse,  the  breach  alleged  being  the  dis- 
charge of  the  appellees  after  having  performed  labor  there- 
under, and  before  the  completion  of  the  work;  the  appellees 
alleging  that  up  to  the  time  of  their  discharge  they  had  com- 
plied with  all  the  conditions  of  the  contract  on  their  part  to 
be  performed,  and  had  ever  since  been  willing  and  ready 
to  perform  the  contract.  The  contract  contained  a  pro- 
vision as  follows:  "It  is  furtlier  agreed  by  and  between 
the  parties  hereto  that  after  due  notice  in  writing  has  been 
given  that  the  work  is  not  progressing  rapidly  enough,  or 
that  the  work  is  inferior  to  that  specified,  in  accordance 
with  the  plans  and  specifications  and  this  contract,  then  this 
contract  shall  be  canceled." 

.  It  is  contended  on  behalf  of  the  appellant  that  this  pro- 
vision of  the  contract  gave  him  the  sole  prerogative  of  de- 
ciding whether  the  work  performed  by  the  appellees  was 
progressing  rapidly  enough,  or  whether  it  was  inferior  to 
that  specified  in  the  plans  and  specifications  and  the  con- 
tract, and,  therefore,  that  the  court  erred  in  instructing  the 
jury,  concerning  the  contract,  as  follows :  "If  the  plaintiffs, 
up  to  the  time  of  the  service  of  the  notice  on  them  by  de- 
fendant, had  not,  up  to  that  time,  committed  a  breach  of  it, 
then  the  defendant  must  be  said  to  be  the  person  who  broke 
the  contract,"  etc. ;  also,  "that  under  the  contract,  the  de- 
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fendant  had  no  absolute  right  to  declare  the  contract  at  an 
end,  at  his  own  will  and  pleasure,  but  only  for  good  cause 
upon  a  non-performance  or  other  breach  by  plaintiffs"; 
also,  that  by  the  clause  of  the  contract  above  quoted  "it  be- 
came the  duty  of  the  plaintiffs  to  perform  the  said  work  in 
a  proper  and  workmanlike  manner  and  so  to  perform  it  as 
not  to  delay  the  other  contractors  or  workmen  upon  other 
branches  of  the  work  being  performed  upon  said  building. 
By  this  is  meant,  it  was  the  duty  of  the  plaintiffs  to  rea- 
sonably perform  and  not  unreasonably  hinder  others  in  their 
performance;  and  it  is  for  you  to  determine  in  this  case 
whether  the  plaintiffs,  substantially  and  according  to  the 
terms  of  said  contract,  performed  the  work  incumbent  upon 
them,  or  whether  they  unduly  hindered  the  work  of  the 
other  contractors  in  an  unreasonable  manner." 

It  IS  to  be  observed  that  the  portion  of  the  contract  in 
question  does  not  provide  that  the  employer  may  cancel  the 
contract  at  any  time  if  the  work  be  not  satisfactory  to  him, 
or  be  not  approved  by  him.  The  work  was  not  of  a  kind 
to  be  done  with  primary  or  special  reference  to  the  private 
taste  or  individual  liking  or  approval  of  the  employer,  but 
was  to  be  done  with  special  reference  to  the  plans  and  specifi- 
cations and  the  other  provisions  of  the  contract  of  employ- 
ment. The  notice  in  writing  provided  for  was  not  to  be  a 
notice  of  his  disapproval  or  dissatisfaction,  but  was  to  be 
due  notice  of  certain  facts  in  their  nature  capable  of  proof. 
We  think  a  proper  constniction  requires  that  this  partic- 
ular provision  meant  that  when  the  certain  specified 
breaches  of  the  contract  or  either  of  those  breaches  had  in 
fact  taken  place,  then,  after  due  notice  thereof  in  writing, 
the  contract  should  be  regarded  as  canceled. 

We  ciannot  conclude  that  a  notice  in  writing  of  things 
which  had  no  existence,  of  matters  which  could  not  be 
proved  as  facts,  would  be  the  .due  notice  contemplated  by 
the  parties.  The  matter  was  not  left  to  the  caprice  of  the 
employer.    If  the  work  was  done  in  the  manner  and  with 
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the  expedition  contemplated  by  other  stipulations  of  the 
contract,  the  employer  could  not,  under  cover  of  the  pro- 
vision in  question,  repudiate  the  work  so  done  as  stipulated. 
The  provision  in  question  must  be  taken  in  connection  with 
the  other  portions  of  the  contract  dictating  the  requirements 
to  be  observed  by  the  contractors ;  and,  so  long  as  they  were 
fulfilling  such  requirements,  a  notice  that  they  were  not 
doing  so  could  not  be  said  to  be  the  notice  indicated  by  the 
provision  in  question.  We  find  no  available  error  in  the  in- 
structions above  quoted. 

One  of  the  court's  instructions  complained  of  by  the  ap- 
pellant was  as  follows:  "If  you  find  that  the  defendant^ 
-within  the  instructions  herein  given,  was  not  warranted  in 
canceling  said  contract,  then  the  plaintiffs  are  entitled  to 
recover  the  full  contract  price  of  said  work,  which  is  $850, 
less  what  it  would  have  cost  them  to  complete  the  same,  and 
less  the  amount  of  the  contract  they  had  performed,  whether 
paid  for  or  not;  and  in  addition  thereto  they  are  entitled  to 
recover  the  fair  market  value  at  East  Chicago  [the  place 
where  the  house  was  being  constructed]  of  the  work  already 
performed  by  them,  less  the  amount  they  had  received 
therefor.^' 

The  case  presented  by  the  instruction  is  not  one  where  the 
work  has  been  done  or  partly  done  by  the  contractor,  but 
not  in  accordance  with  the  contract,  yet  benefit  necessarily 
has  accrued  to  the  employer;  but  the  case  supposed  is  one 
where  the  claim  of  recovery  is  based  upon  performance  of 
the  special  contract  of  employment  up  to  a  stage  where,  with- 
out completion  of  the  contemplated  work  according  to  the 
entire  contract  therefor,  further  progress  has  been  stopped 
by  the  employer  without  fault  or  failure  on  the  part  of  the 
contractor,  who,  in  his  action,  has  declared  upon  the  special 
contract  alone. 

In  Sutherland  Dam.  (2d  ed.)  §713,  it  is  said:  "In 
an  action  upon  the  contract  against  the  employer  for  pre- 
venting complete  performance,  the  contractor  is  entitled  to 
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recover  the  contract  price  for  the  work  actually  done,  and, 
in  the  absence  of  other  damages,  the  difference  between  that 
price  and  what  it  would  cost  to  perform  the  contract  as  to 
the  residue." 

Where  performance  of  such  a  special  contract  is  stopped 
by  direction  of  the  employer,  the  contractor  may  recov^  for 
what  has  been  done  upon  a  quantum  meruit^  treating  the 
contract  as  rescinded,  though  tlie  recovery  can  not  exceed 
the  value  of  the  services  at  the  contract  price.  In  an  action 
by  the  contractor  upon  the  special  contract  he  can  not  re- 
cover anything  as  upon  an  implied  contract,  for  where  there 
is  an  express  promise  none  can  be  implied.  Therefore,  in 
such  an  action,  the  compensation  for  work  already  done  un- 
der the  contract  sued  on  can  not  properly  be  measured  by  the 
'  market  value  of  such  work,  but  the  value  thereof  should  be 
estimated  by  the  contract  price.  Expressions  may  be  found 
which  may  seem  to  allow  a  different  rule,  but  such  express 
sions  are  inadvertent  dicta,  or  if  not  such,  they  can  not  be 
permitted  to  control.  See  Meyer  v.  Hallock,  2  Rob.  (U*. 
Y.)  284;  United  States  v.  Bclian,  110  U.  S.  338,  4  Sup.  Ct. 
81,  28  L.  Ed.  168 ;  Wilson  v.  Bawman,  80  111.  493 ;  Whit- 
■field  V.  Zellnor,  24  Miss.  663 ;  Atkinson  v.  Morse,  63  Mich. 
276,  29  X.  W.  711 ;  Ricks  v.  Yates,  5  Ind.  115 ;  Richardson 
V.  Eagle  Machine  Works,  78  Ind.  422,  41  Am.  Rep.  584; 
French  v.  Cunningham,  149  Ind.  632 ;  Schaffner  v.  Kober, 
2  Ind.  App.  409 ;  Fulton  v.  Heffelfinger,  23  Ind.  App.  104^ 
and  cases  cited. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 
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J.  I.  Case  Threshing  Machine  Company 

V.  Millikan. 

[No.  8,891.    Filed  April  25,  1902.1 

Appeal. — Paragraph  of  Pleading  Questioned  First  on  Appeal. — In  order 
to  question  the  snfficienoy  of  any  paragraph  of  pleading  by  an 
assignment  of  error,  it  mnst  be  assigned  that  the  pleading  as  an 
entirety  is  insufficient,    p.  686, 

Pleading. — Ven'Jiration. — Demurrer. — The  failure  to  verify  a  cross- 
complaint  is  not  reached  by  a  demurrer  for  want  of  sufficient 
facts,    p.  6S7, 

Appeal. — Evidence  Not  in  Record, — The  evidence  is  not  in  the  reoord 
where  the  record  does  not  show  an  attempt  to  incorporate  the 
evidence  in  a  bill  of  exceptions,  and  that  the  same  was  certified 
by  the  judge  before  it  was  filed  with  the  clerk,    p,  687, 

From  Hamilton  Circuit  Court ;  J.  F,  Nealy  Judge. 

Action  on  notes,  and  to  foreclose  chattel  mortgage,  by 
J.  I.  Case  Threshing  Machine  Company  against  Clark 
Millikan.  From  a  judgment  in  favor  of  plaintiff  on  its 
complaint,  and  in  favor  of  defendant  on  his  cross-com- 
plaint, plaintiff  appeals.    Affirmed, 

M,  W,  Hopkins,  R,  T,  MacFalU  L  W.  ChrisHan  and  W. 
S.  ChrisiiaUy  for  appellant. 
F.  E.  Gavin,  T,  P,  Davis,  J,  L.  Gavin  and  A,  C.  Pear* 

son,  for  appellee. 

Robinson,  P.  J. — Appellant  sued  on  four  notes  and  to 
foreclose  a  chattel  mortgage.  Appellee  filed  a  cross-complaint 
in  two  paragraphs,  asking,  as  to  him,  a  cancelation  of  two 
of  the  notes  upon  which  he  was  surety.  There  was  a  finding 
for  appellant  on  its  complaint,  and  for  appellee  on  his  cross- 
complaint. 

Each  of  the  first  two  errors  assigned  seeks  to  question  the 
sufficiency  of  a  separate  paragraph  of  the  cross-complaint 
It  is  well  settled  that  to  question  the  sufiiciency  of  any  para- 
graph of  a  pleading  by  an  assignment  of  error,  it  must  be 
assigned  that  the  pleading  as  an  entirety  is  insufficient 
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Louisville,  etc.,  B.  Co.  v.  Norman,  17  Ind.  App.  355,  and 
cases  cited. 

Overruling  appellant's  demurrer  to  the  cross-complaint  is 
assigned  as  error.  The  demurrer  is  joint  as  to  both  para- 
graphs. Counsel  for  appellant,  in  their  argument,  have  not 
questioned  the  sufficiency  of  the  second  paragraph.  This 
paragraph  sets  out  the  two  notes,  avers  that  they  were  not 
executed  by  appellee,  and  asks  their  cancelation.  It  is  un- 
necessary to  decide  whether  such  a  pleading  should  be  veri- 
fied, for,  if  it  should,  the  want  of  verification  would  not  be 
reached  by  a  demurrer  for  want  of  facts.  Decker  v.  Oil- 
hert,  80  Ind.  107 ;  Buchanan  v.  Logansport,  etc.,  B.  Co., 
71  Ind.  265 ;  Turner  v.  Cook,  36  Ind.  129.  See,  Newby  v. 
Bogers,  54  Ind.  193 ;  Cincinnati,  etc.,  Co.,  v.  Chenoweth,  22 
Ind.  App.  685.  And  going  to  trial  without  verification, 
even  if  that  was  necessary,  waived  verification. 

If  the  evidence  is  not  in  the  record,  as  insisted  by  coun- 
sel for  appellee,  the  questions  under  the  motion  for  a  new 
trial  are  not  presented.  An  attempt  was  made  to  bring  the 
evidence  into  the  record  under  the  act  of  1899,  and  a  com- 
pliance with  that  act  is  shown.  But  since  appellant's  briefs 
were  filed  the  Supreme  Court  has  held  that  act  unconstitu- 
tional. Adams  v.  State,  156  Ind.  596.  The  record  before 
us  recites  that  the  reporter  filed  the  evidence  with  the 
clerk  July  10,  1899.  The  judge  certifies  that  the  evidence 
so  filed  by  the  reporter  is  true  and  correct^  and  his  certifi- 
cate is  dated  July  10,  1899.  There  is  no  record  entry  or 
certificate  that  the  evidence,  after  the  judge  certified  to  its 
correctness,  was  filed  with  the  clerk ;  nor  is  there  anything 
to  show  any  attempt  to  incorporate  the  evidence  in  any  bill 
of  exceptions.  The  evidence  is  not  in  the  record.  Bohrof 
V.  Schulte,  154  Ind.  183 ;  Luckenhill  v.  Kreig,  153  Ind.  479. 

Judgment  affirmed. 
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Davison  v.  Campbell  et  al. 

[No.  4,202.    Filed  April  25,  1902.] 

Drains. — Repair. — Township  Trustee. — Assessment, — ^Under  ^^6687,  5C88 
Bums  1901,  requiring  a  landowner  to  make  repairs  on  his  allot- 
ment of  a  pnblio  ditch  within  a  specified  time  after  notice  thereof, 
a  landowner  cannot  avoid  the  payment  of  an  assessment  for  the 
cost  of  the  rex>airs  thereof  made  by  the  township  trustee,  after 
the  expiration  of  the  time  given  in  the  notice,  becanse  of  a 
promise  made  by  the  trostee  to  permit  the  landowner  to  make  the 
repairs  after  the  expiration  of  the  time  6X)ecified  in  the  notice. 

Prom  Delaware  Circuit  Court ;  J.  G.  Leffler,  Judge. 

Suit  bj  John  B.  Davison  against  William  Campbell, 
township  trustee,  and  others  to  cancel  an  assessment  for 
the  repairs  of  a  public  ditch.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

6.  H.  Koons^  for  appellant. 

W.  W.  Orr  and  F.  W,  Siradling^  for  appellees. 

Henley,  J. — This  was  an  action  commenced  by  appel- 
lant against  appellees,  in  which  it  is  sought  to  cancel  and 
set  aside  and  have  declared  void  an  assessment  for  repairs 
of  a  public  ditch,  and  asking  that  the  collection  of  the  as- 
sessment be  perpetually  enjoined,  and  that  the  title  to  the 
real  estate  be  quieted  against  the  lien  of  the  said  assessment. 

The  complaint  is  in  three  paragraphs.  The  case  was  tried 
by  the  court,  and  a  special  finding  of  facts  made,  and  con- 
clusions of  law  stated  thereon.  To  the  conclusions  of  law, 
and  each  of  them,  the  appellant  at  the  time  excepted,  and  out. 
of  this  exception  arises  the  only  question  presented  to  this 
court  The  court  found  the  facts  to  be  substantially  as  fol- 
lows :  That  appellant  is  the  owner  of  the  fee  simple  title  to 
the  real  estate  described  in  this  complaint;  that  the  appellee, 
Wm.  Campbell,  was,  during  all  the  time  covered  by  the  facta 
out  of  which  this  action  grew,  the  trustee  of  Hamilton  town* 
ship,  Delaware  county,  Indiana,  in  which  township  appel- 
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lant's  land  was  situated;  that  the  appellee,  Chas.  Koontz, 
was,  during  all  said  time,  county  treasurer  of  said  county 
and  State;  that  a  public  ditch,  known  as  O.  P.  Bowers 
ditch,  had  been  by  law  constructed  through  appellant's  said 
land,  and  had  been  duly  allotted  for  repairs  by  the  county 
surveyor  of  said  county ;  that  1,000  feet  of  said  ditch  had 
been  duly  allotted  to  appellant  for  repairing  and  cleaning; 
that  said  Campbell,  as  said  trustee  of  said  township,  did^ 
during  the  month  of  July,  1899,  fix  the  time  witlrin  which 
each  allotment  of  said  ditch  for  repairs  should  be  completed 
by  the  person  whose  duty  it  was  to  perform  the  same,  such 
time- for  completion,  in  each  instance,  being  fixed  between 
the  first  days  of  August  and  Xoveniber  of  said  year,  and 
that  proper  notices  were  given  to  the  interested  parties ;  that 
the  appellant  employed  a  competent  and  experienced  ditcher 
to  clean  out  and  repair  the  allotment  of  said  ditch  which  it 
was  his  duty  to  clean  out  and  repair,  and  that  the  person 
employed  by  appellant  proceeded  to  clean  out  and  repair  said 
ditch,  and,  after  the  work  had  been  completed,  appellant 
called  upon  said  trustee  to  inspect  the  work  so  done  and  ac- 
cept the  same ;  that  said  trustee  examined  said  allotment,  and 
failed  and  refused  to  accept  the  same,  as  completed  accord- 
ing to  the  specifications  provided  therefor,  and  thereupon 
said  trustee  notified  appellant  in  writing  that  the  work  was 
not  done  according  to  specifications  furnished  therefor,  and 
specifically  stating  in  what  way  the  work  was  deficient;  that 
said  trustee  failed  to  cause  the  allotment  below  that  of  the 
appellant  to  be  repaired  from  October  1,  1899,  until  April 
3,  1900,  thereby  causing  the  dirt  and  debris  from  above 
appellant's  allotment  to  be  washed  into  it  and  held  back 
therein,  and  causing  the  lower  end  of  appellant's  said  allot- 
ment to  become  filled  with  dirt  to  a  depth  of  about  fourteen 
inches ;  that  appellant's  employes,  who  had  done  the  work  of 
cleaning  out  the  said  allotment,  desired  to  receive  their  pay 
therefor;  that  appellant  applied  to  the  trustee,  soliciting 
Vol.  28—44 
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him  to  inspect  the  allotment,  and  he  was  again  informed 
that  the  same  would  not  be  accepted  until  the  allotment  be- 
low appellant's  had  been  completed,  but  that,  if  appellant 
desired  to  do  so,  he  could  pay  his  said  employes  for  the  per- 
formance of  the  work,  and  that  as  soon  as  the  allotments 
below  appellant's  were  completed  the  appellant's  employes 
might  complete  appellant's  said  allotment ;  that  afterwards^ 
on  the  3rd  day  of  April,  1900,  appellant  notified  the  said 
trustee  iu  writing  to  proceed,  as  required  by  law,  and  repair 
the  allotments  below  that  of  the  appellant,  and  between  his 
allotment  and  the  outlet  of  the  ditch,  and  that  thereupon 
said  trustee  proceeded  to  clean  out  and  repair  said  allot- 
ments below  and  up  to  that  of  the  appellant ;  that  appellant 
sent  his  employes  to  said  allotment,  prepared  to  complete 
the  same  on  the  day  before  the  allotments  were  brought  up 
to  his  said  allotment,  and  ascertained  that,  with  the  force 
which  said  trustee  had  at  work  repairing  below  him,  they 
would  not  reach  his  said  allotment  before  noon  of  the  follow- 
ing day ;  that  the  said  trustee  was  informed  by  his  employes 
that  the  appellant's  employes  had  been  there  for  the  purpose 
of  doing  the  work  upon  appellant's  allotment,  and  before 
appellant's  employes  arrived  the  next  day  to  complete  the 
said  appellant's  allotment,  the  employes  of  said  trustee  had 
finished  the  work  of  the  allotments  below  that  of  the  ap- 
pellant, and  had  also  completed  the  work  necessary  upon 
the  allotment  of  the  appellant,  and  that  said  work  of  re- 
cleaning  appellant's  allotment  according  to  the  plans  as  pre- 
pared by  the  county  surveyor  was  done  by  said  trustee,  who 
incurred  expenses  to  the  amount  of  $36.50  in  doing  said 
work ;  that  the  services  so  rendered  were  necessary,  and  were 
reasonably  worth  said  sum,  and  such  amount  was,  by  the 
trustee,  duly  certified  to  the  auditor  of  said  county,  who 
placed  the  same  on  the  proper  tax  duplicate,  which  said 
tax  duplicate  was,  at  the  time  of  the  commencement  of  lihis 
action,  in  the  hands  of  the  appellee  Koontz,  as  treasurer  of 
said  county ;  that  said  amount  of  costs  incurred  by  said  trus- 
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tee  in  cleaning  out  appellant's  allotment,  and  placed  upon 
the  tax  duplicate  as  aforesaid,  has  never  been  paid ;  that  ap- 
pellant did  not  fully  clean  out  and  repair  his  said  allotment, 
or  cause  the  same  to  be  done,  at  any  time  to  the  acceptance  of 
the  said  trustee ;  nor  did  he  fully  clean  out  and  repair  his 
said  allotment  or  cause  the  same  to  be  done  according  to 
the  specifications  furnished  therefor. 

The  court's  conclusions  of  law  stated  upon  the  facts  were 
as  follows:  (1)  That  it  was  the  duty  of  said  trustee  to 
employ  laborers  to  repair  plaintiff's  allotment  of  said  ditch, 
and  to  incur  necessary  costs  and  expenses  in  so  doing,  includ- 
ing the  pay  of  laborers  and  of  the  surveyor  or  civil  engineer 
and  his  owti  per  diem,  as  such  trustee,  and  certify  the  same  to 
the  county  auditor  for  collection  by  the  county  treasurer,  as 
other  taxes  are  collected,  and  that  the  aggregate  sum  so  cer- 
tified by  him  is  the  reasonable  and  proper  costs  thereof  in- 
curred by  him  as  such  trustee;  (2)  that  such  costs  and  ex- 
penses are  a  lien  upon  plaintiff's  said  land  and  are  unpaid ; 
(3)  that  the  plaintiff  is  not  entitled  to  the  relief  prayed  for 
in  his  complaint,  or  to  any  other  relief,  in  this  action. 

It  seems  to  us  that  appellant  in  this  case  is  without  rem- 
edy. The  manner  of  keeping  a  public  ditch  in  repair  is 
fully  specified  by  statute.  See,  '§§5637,  5638  Burns  1894. 
The  repairs  must  be  made  between  the  first  days  of  August 
and  November  of  each  year.  Xotice  must  be  given  to  the 
landowner  prior  to  the  first  of  August.  The  notice  fixes 
the  time  within  which  the  work  must  be  completed. .  If  the 
work  is  not  done  within  the  time  fixed  in  the  notice,  it  is 
made  the  duty  of  the  trustee  to  proceed  to  complete  such 
work  and  certify  the  cost  thereof,  including  his  own  per 
diem,  to  the  auditor  of  the  county,  who  must  place  the  same 
upon  the  tax  duplicate,  as  other  taxes,  to  be  collect^.  The 
whole  trouble,  we  think,  grows  out  of  the  fact  that  appel- 
lant never  finished  his  allotment.  It  was  never  accepted 
by  the  trustee.  Appellant  asked  the  trustee  to  accept  the  al- 
lotment before  the  time  for  its  completion  had  expired.    The 
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trustee  refused  to  do  this,  and  specifically  pointed  out  to 
appellant  the  defects  in  the  work.  This  all  occurred  before 
the  alleged  acts  of  bad  faith  upon  the  part  of  the  trustee. 
The  finding  of  the  court  that  tlie  amount  of  the  cost  of 
the  work,  which  was  certified  against  appellant,  is  correct ; 
that  no  part  of  it  had  been  paid ;  and  the  further  finding 
that  the  appellant  never  did,  at  any  time,  clean  out  and 
repair  his  allotment  to  the  acceptance  of  the  township  trus- 
tee, neither  did  he  clean  out  and  repair  his  said  allotment^ 
nor  cause  the  same  to  be  done  at  any  time  according  to  the 
specifications  therefor,  is,  we  think,  amply  sufficient  upon 
which  the  court's  conclusions  of  law  could  rest, 

Tlie  facts  found  make  the  cost  of  the  repairs  a  just  and 
legal  claim  against  appellant's  land.  When  the  appellant 
failed  to  complete  the  work  wuthin  the  time  specified,  it  be- 
came the  duty  of  the  trustee  to  complete  it^  The  work  was 
actually  done  by  the  trustee.  Its  value  is  found  by  the 
court  to  be  the  amount  certified  against  appellant.  The  bad 
faith  of  the  trustee  in  agreeing  with  appellant  that  he 
would  permit  appellant  to  perform  a  duty  which  the  law 
placed  upon  the  trustee  can  not  affect  the  validity  of  the 
claim.  Appellant  may  not  be  without  a  remedy  against  the 
trustee  upon  the  facts  found,  but  the  facts  certainly  would 
not  authorize  the  court  to  relieve  appellant  from  the  pay- 
ment of  the  cost  of  repairing  his  allotment.  We  find  no 
error. 

Judgment  affirmed. 


Smallwood,  by  Next  Friend,  v.  The  Bedfobb 

Quarries  Company. 

[No.  8,628.    Tiled  April  29,  1902.  J 

Mabtbr  and  Servant. — Personal  Injuries. — Fellow  Servants. — Assttmed 
Risk, — ^Plaintiff  was  one  of  a  gang  of  three  qnarrymen  engaged  in 
loading  waste  stone  on  a  dump  car,  and  mnning  it  to  where  it 
was  dimii)ed.  Plaintiff's  two  fellow  servants  had  placed  a  large 
stone  beside  the  track  in  such  a  manner  that  it  fell  npon  plaintiff 
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while  he  was  pushing  the  oar.  Plaintiff  was  sabject  to  the  orders 
of  one  of  the  employes  who  plaoed  the  stone  in  the  x>osition  from 
which  it  fell.  Held,  that  the  negligence  in  the  placing  of  the 
stone  was  that  of  a  fellow  servant  and  there  could  be  no  recovery 
at  conunon  law.  Held,  also,  tliat  the  danger  incurred  was  assumed 
as  an  ordinary  risk  of  the  service. 

Frotn  Lawrence  Circuit  Court ;  Newton  Crooksy  Special 
Judge. 

Action  for  damages  for  personal  injuries,  by  Frank 

Smallwood    against    the    Bedford    Quarries    Company. 

From  a  judgment  for  defendant,  plaintiff  appeals.    Af- 
firmed. 

J.  B.  Eastj  R.  H.  East  and  McHenry  Owen,  for  appel- 
lant. 

F.  M.  Trissal,  T.  J.  Brooks  and  W.  F.  Brooks,  for  ap- 
pellee. 

CoMSTocK,  C.  J. — Action  for  damages  on  account  of  per- 
sonal injuries  received  by  appellant.  The  complaint  is  in 
two  paragraphs.  The  first  charges  that  appellant  was  in  the 
employ  of  appellee,  and  was  ordered  by  its  foreman,  one 
Fred  Bowen,  to  assist  in  pushing  a  dump  car  along  and  over 
a  track  in  appellee's  quarry;  that  the  defendant  had  care- 
lessly and  negligently  placed  a  heavy  stone,  three  feet  long, 
two  feet  wade,  and  eight  inches  thick,  on  a  bank  of  broken 
stone  near  said  track,  and  in  close  proximity  to  a  passing 
dump  car ;  that  the  stone  had  been  placed  on  a  pivot,  and  was 
liable  to  fall  over  toward  said  car,  and  on  the  employes  push- 
ing the  same,  which  was  known  to  appellee,  but  not  known 
to  appellant.  Tliat  appellant  had,  at  the  date  of  his  injuries, 
but  little  experience  in  working  in  quarries, — especially  ap- 
pellee's quarry;  that  appellant's  view  of  said  heavy  stone 
was  obstructed  by  the  car ;  that  he  obeyed  the  order  given 
him  by  said  foreman,  Fred  Bowen,  placed  his  hands 
against  the  car  with  other  employes,  and,  without  being 
abh'  to  see  how  the  snid  stone  had  been  placed,  and  that  the 
same  was  liable  to  fall  and  injure  him,  lie  assisted  in  pushing 
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said  car,  and,  when  reaching  a  point  opposite  the  stone,  it 
suddenly  fell  against  his  leg,  and  caused  the  injuries  set 
out  in  the  complaint. 

The  second  paragraph  charges  the  same  facts,  and,  in  ad- 
dition,  that  the  appellee  negligently  allowed  the  stone  which 
fell  and  caused  plaintiff's  injuries  to  remain  on  the  bank  for 
a  space  of  one  hour,  in  the  dangerous  manner  described 
in  the  first  paragraph,  and  also  charges  that  appellee's  fore- 
man had  ample  -time  and  opportunity  to  know  of  the  dan- 
gerous condition  of  said  stone ;  that  he  had  passed  near  it, 
and,  by  a  reasonable  inspection,  could  have  known  that  the 
place  at  and  near  said  stone  w-as  dangerous  and  unsafe  for 
appellee's  employes  to  work  at  and  about ;  that  appellant  did 
not  know  of  the  danger,  or  of  the  liability  of  the  stone  to 
fall;  that  his  view  was  obstructed  by  the  car;  and  that  he 
was  injured  as  described  in  the  first  paragraph  of  the  com- 
plaint. 

In  each  paragraph  it  is  also  alleged  that  appellee  was  a 
corporation  engaged  in  quarrying  and  shipping  stone,  em- 
ploying a  great  number  of  servants ;  that  appellant  was  nine- 
teen  years  old,  and  was  employed  to  work  upon  the  derrick 
in  said  quarry,  to  assist  at  the  wheel  and  base  thereof;  to 
assist  in  moving  the  dump  car,  when  loaded,  to  a  point 
where  it  was  imloaded,  when  directed  so  to  do  by  the  fore- 
man  or  others  in  charge  of  said  derrick.  The  cause  was  put 
at  issue  by  deniaL  The  jury  returned  a  verdict  in  favor  of 
appellant  for  $1,000,  and  wnth  the  verdict  returned  answers 
to  interrogatories,  upon  which,  upon  motion,  the  court  ren- 
dered judgment  in  favor  of  appellee  notwithstanding  the 
general  verdict.  This  action  of  the  court  is  assigned  as 
error.  The  second  specification  of  error  is  the  refusal  of 
the  court  to  render  judgment  in  favor  of  appellant  upon  the 
general  verdict.  * 

In  answer  to  interrogatories,  the  jury  found  that  Fred 
Bowen  and  Wm.  Brazzell  put  the  stone  in  the  place  from 
which  it  foil  not  more  than  five  minutes  before  plaintiff  was 
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injured.  At  the  time  of  his  injury,  plaintiff  was  one  of  a 
gang  of  three  men  engaged  in  loading  waste  stone  on  the 
dump  car,  and  then  running  the  car  to  the  dump  and  there 
unloading  it.  Said  three  men  assisted  in  loading,  and 
Bowen  and  Brazzell,  dumped  said  stone.  When  his  fellow 
laborers  put  the  stone  in  tlie  place  from  which  it  fell,  he  did 
not  see  its  position,  and  the  conditions  surrounding  it. 
WTicn  the  plaintiff's  fellow  laborers  put  the  stone  at  said 
place,  the  plaintiff,  before  he  was  injured,  possibly,  if  given 
time,  and  he  had  looked,  could  have  seen  the  position  and 
conditions  surrounding  tlie  stone.  Immediately  before  it 
injured  him,  he  was  standing  by  the  side  of  said  stone.  It 
Avas  in  full  view  of  tlie  plaintiff,  and  plain  to  be  seen,  had  he 
looked,  if  given  a  reasonable  opportunity  to  investigate. 
Fred  Bowen  worked  at  the  derrick ;  assisted  in  loading  the 
car,  and  in  unloading  it,  with  the  other  w^orkman.  Imme- 
diately before  the  stone  fell,  Bowen  and  Brazzell  and  plain- 
tiff were  pushing  the  car.  When  the  three  men  were  pushing 
the  car,  at  the  time  the  stone  fell,  it  was  partly  leaning  on 
the  corner  of  the  car.  The  pushing  of  the  car  away  from  the 
stone  caused  it  to  fall.  Plaintiff  had  worked  around  quar- 
ries, and  had  been  familiar  with  the  work  in  quarries,  for 
severial  years.  The  fact  that  the  plaintiff  was  hastily  obey- 
ing orders  prevented  him  from  seeing  the  stone  and  its  sit' 
nation  before  pushing  the  car.  The  stone  fell  w^hen  the  car 
had  been  pushed  from  six  inches  to  one  foot.  Plaintiff  took 
his  position  to  push  the  car  without  looking  and  without  see- 
ing that  the  place  where  he  was  standing  was  dangerous. 
Plaintiff  had  been  engaged  for  three  weeks  before  his  in- 
jury, at  the  same  place,  at  the  same  kind  of  work.  Fred 
Bowen  was  in  charge  of  the  derrick  and  the  hauling  of  the 
stone  at  the  time  of  plaintiff *s  injury.  Wm.  Brazzell 
dumped  the  stone  which  injured  plaintiff,  while  Fred 
Bowen  was  giving  directions.  Fred  Bowen  was  the  only 
agent  or  foreman  in  charge  of  the  derrick  or  work  where 
the  plaintiff  was  injured,  on  the  day  of  his  injuries.     The 
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said  stone  which  injured  plaintiff  was  placed  on  its  edge 
against  a  T  rail,  and  across  the  ties,  for  chocking,  a  short 
time  before  plaintiff's  injiiry.  Plaintiff,  at  the  time  of  his 
injury,  was  bound  to  obey  the  orders  of  Fred  Bowen.  Win. 
Brazzell  pulled  the  link  which  dumped  the  stone  while 
Fred  Bowen  was  standing  by  giving  directions  to  him  as 
to  the  work. 

We  need  cite  no  authorities  to  the  effect  that  every  pre- 
sumption  is  indulged  in  favor  of  the  general  verdict,  or  that, 
if  tliere  is  an  irreconcilable  conflict  between  the  general 
verdict  and  the  answei*s  to  interrogatories,  the  latter  must 
control.  It  is  conceded  by  appellant's  counsel  that  this 
action  was  at  common  law,  and  not  under  the  statute  relating 
to  the  liability  of  corporations  for  personal  injuries  to  em- 
ployes. It  must  tlierefore  be  determined  upon  that  theory. 
Tlie  general  verdict  finds,  with  other  essential  facts,  that  the 
injury  for  which  compensation  is  sought  was  occasioned  by 
the  negligence  of  appellee,  and  that  said  negligence  was  not 
the  act  of  a  fellow  servants  If  it  appears  that  the  negli- 
gence charged  was  that  of  a  fellow  servant,  appellant  ought 
not  to  recover.  No  attempt  has  been  made  to  make  the  evi- 
dence a  part  of  the  record. 

Do  the  facts  specially  found  show  that  Bowen,  by  whose 
direction  the  particular  stone  was  placed  dangerously  near 
the  track  along  which  the  dump  car  was  pushed,  was  a  fel- 
low servant  or  principal?  "The  nile  in  this  State  now 
firmly  settled  is  that  a  difference  in  rank  or  power  to  control 
and  direct  or  to  discharge  from  service  is  not  the  test  as  to 
whether  one  is  a  fellow  servant  or  a  vice-principal.  The 
controlling  inquiry  must  be  as  to  whether  the  act  or  omission 
resulting  in  injury  involved  a  duty  owing  by  the  master  to 
the  injured  servant."  Robertson  v.  Chicago,  etc.,  R.  Co., 
146  Ind.  486.  This  court  in  Peirce  v.  Oliver,  18  Ind.  App. 
87,  has  said :  "It  is  now  w^ell  settled  that  the  decisive  test, 
whether  in  a  given  case  an  employe  is  to  be  regarded  as  a 
vice^principal  or  a  fellow  servant,  is  not  his  title  or  rank  or 
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power  to  employ  or  discharge,  but  the  nature  of  the  services 
which  lie  performs."  American,  etc,  Co,  v.  Bower,  20  Ind. 
App.  32 ;  Perigo  v.  Indianapolis,  etc,  Co.,  21  Ind.  App. 
338;  Jusiice  v.  Pennsylvania  Co.,  130  Ind.  321;  Peirce  v. 
Oliver,  18  Ind.  App.  87;  New  Pittsburgh  Coal,  etc.,  Co.  v. 
Peterson,  14  Ind.  App.  G34 ;  New  Pittsburgh  Coal,  etc.,  Co. 
V.  Peterson,  13G  Ind.  398,  43  Am.  St.  327 ;  LouisvUle,  etc., 
R.  Co.  V.  Isom,  IQ  Ind.  App.  691. 

^'The  master  is  not  liable  to  the  servant  for  injuries  re- 
sulting from  the  negligence  of  a  fellow  servant  engaged  in 
the  same  general  line  of  duty,  where  the  negligent  act  is 
performed  in  the  capacity  of  servant.  Servants  engaged  in 
the  same  general  line  of  duty  are  fellow  servants  although 
one  may  be  superior,  and  the  other  may  be  subordinate 
servants  under  his  immediate  direction  and  control."  In- 
diana Car  Co.  V.  Parker,  100  Ind.  181,  185,  186,  and  cases 
cited. 

The  facts  found  show  that  Bowen  had  charge  of  the  der- 
rick, and  directed  and  assisted  in  the  locating  of  the  stone 
which  fell  upon  appellant,  and  in  loading  and  the  removal  of 
the  broken  stone  by  the  dump  car.  The  taking  of  the  stone 
on  the  car  to  the  dump,  and  dumping  it,  was  but  a  part  of  the 
work  to  be  done  at  the  quarry,  in  the  business  in  which  ap- 
pellant was  employed.  In  the  performance  of  this  work, 
Bowen  and  Brazzell  were,  in  common  with  appellant,  en- 
gaged in  a  duty  to  the  master.  Appellant,  Bowen,  and 
Brazzell  were  engaged  in  the  removal  of  broken  stone.  If 
the  track  was  dangerous,  it  was  made  so  by  them.  It  was 
the  result  of  their  common  labor.  Such  risk  appellant,  In 
common  wuth  his  fellow  workmen,  assumed.  Boss  v.  Union, 
etc.,  Co.,  25  Ind.  App.  463. 

In  the  light  of  the  authorities  and  the  facts  found,  appel- 
lant's injury  was  due  to  the  negligence  of  a  fellow  servant. 
It  is  apparent,  too,  that  the  danger  he  incurred  was  assumed 
as  an  ordinary  risk  of  the  sen'ice.  The  facts  specially  found 
can  not  be  reconciled  w^ith  the  general  verdict.    Counsel  for 
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appellee  earnestly  insist  that  the  facts  found  show,  also,  that 
the  appellant  was  guilty  of  contributory  negligence.    This 
question  need  not  be  determined. 
Judgment  affirmed. 


O'Brien  et  al.  v.  Bush  et  al. 

{No.  3,890.    Filed  November  15.  1901.     Rehearing  denied  Febmary 
7,  1902.     Transfer  denied  March  12;  1902.  ] 

From  Madison  Sui)erior  Court ;  //.  C.  Ryan,  Judge. 

Action  by  Patrick  O'Brien  and  others  against  Daniel  W.  Bnsh  and 
others  to  quiet  title.  From  a  judgment  for  defendants,  plaintiffs 
appeal.     Reversed, 

C.  M,  Greenlee  and  B.  R,  Call,  for  api)ellant«. 
E.  S.  Boyer,  for  appellees. 

Black,  C.  J. — The  question  of  law  presented  in  this  case  is  the 
same  as  tliat  decided  in  O'Brien  v.  Bradley,  ante,  487,  and  the  parties 
in  interest  contesting  here  are  tlie  same,  the  real  estate  here  involved 
being  anot-lier  lot  in  the  city  of  Elwood,  purcliased  by  the  appellants 
at  a  sale  under  a  precept  for  the  collection  of  an  assessment  for  the 
cost  of  constructing  the  same  sewer  as  that  mentioned  in  the  case 
above  named. 

The  judgment  is  reversed,  and  tlio  cause  is  remanded  with  in- 
struction to  the  court  to  restate  its  conclusions  of  law  in  agreement 
with  the  opinion  in  that  case. 


The  Union  Mutual  Building  and  Loan  Asso- 
ciation V.  Coulter  et  al. 

[No.  3,973.    Filed  March  18,  1902.] 

From  Clinton  Oirouit  Court ;  /.  T".  Kent,  Judge. 

Action  by  the  Union  Mutual  Building  and  Loan  Association 
against  David  A.  Coulter  and  others.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.    Reversed. 

J.  Clayhaxigh,  N.  P.  Clayhaiigh,  J.  E.  Franklin,  R.  W.  McBride  and 
C.  5.  Denny,  for  appellant. 
0.  E,  Brumbaugh  and  /.  Combs,  for  appellees. 

Pbr  Curiam. — ^Upon  the  authority  of  Indiana,  etc.,  Assn.  v.  Plank, 
152  Ind.  197,  the  complaint  in  this  cause  is  held  sufficient,  and  upon 
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ihe  authority  of  Vniont  etc,,  Assn,  y.  Aichele,  ante,  09,  the  cross-com- 
plaint is  held  insufficient. 

The  judgment  is  therefore  reversed,  with  instructions  to  the  trial 
court  to  overrule  the  demurrer  to  the  complaint  and  sustain  the  de- 
murrer to  the  cross-complaint. 


RousH  V.  Russell  et  al. 

[No.  8,630.    Piled  Maroh  20,  1902.] 

From  Boone  Circuit  Court ;  B,  S,  IligginSf  Judge. 

Action  by  Charles  D.  Kussell  and  others  against  Milton  Roush 
for  possession  of  real  estate.  From  a  judgment  for  plaintiffs,  de- 
fendant appeals.     Affirmed. 

C.  G.  Gtienther  and  A.  B.  Clark,  for  api)ellant. 

/.  W.  Strawn,  0.  E.  Brumbaugh  and  J.  Cojnbs,  for  appellees. 

Black,  J. — The  appellees  brought  their  action  to  recover  i>08se8sion 
of  land  from  the  appellant,  their  tenant  holding  over.  The  only 
question  presented  here  relates  to  the  sufficiency  of  the  evidence  to 
sustain  the  verdict  for  the  appellees.  Evidence  introduced  on  be- 
half of  the  appellees  fully  supported  the  verdict,  and  the  appellant 
can  derive  no  benefit  on  apx)eal  from  his  evidence  of  a  contrary 
tendency.  Tlie  conflict  of  evidence  determined  in  the  trial  court 
can  not  be  oi)ened  up  and  again  decided  here. 

Judgment  affirmed. 


Spurgeox  V.  Central  Iron  and  Steel  Company 

ET   AL. 

[No.  3,501.     Filed  April  11,  1902.  ] 

From  Clay  Circuit  Court;  »S.  3/.  McGregor,  Judge. 

Action  by  Lydia  Spurgeon  against  The  Central  Iron  and  Steel 
Company  and  others  for  damages  for  obstructing  a  street.  From  a 
judgment  for  defendants,  plaintiff  appeals.     Reversed. 

E.  S.  IlolUdivj  and  F.  A.  Ilorn/'r,  for  appellant. 
G.  A.  Knight,  for  appellees. 

Wiley,  J. — Appellant  was  plaintiff  below,  and  her  complaint  is 
a  duplicate  of  the  complaint  in  the  case  of  O'Brien  v.  Central  Iron  and 
Steel  Co.,  63  N.  E.  302,  decided  by  the  Supreme  Court,  March  18, 1902, 
except  as  to  descriptions  of  real  estate. 

A  demurrer  to  her  complaint  was  sustained,  and,  refusing  to  plead 
further,  judgment  was  rendered  against  her  for  costs. 
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Upon  the  anthority  of  the  O'Brien  case,  it  most  be  held  that  the 
complaint  states  a  cause  of  action,  and  that  the  conrt  erred  in  sus- 
taining the  demurrer  to  it. 

The  judgment  is  reversed,  and  the  oonrt  below  is  directed  to  over^ 
role  the  demurrer  to  the  complaint. 


Decisions  Per  Curiam  Affirmed  Without 

Opinions. 

EiNSEY  ET  AL.  V.  BoYOE.  No.  3,744.  Decided  May  17,  1901. 
Rehearing  denied  November  26,  1901.  Transfer  denied  January  17, 
1902.  From  Marion  Circuit  Oourt ;  //.  C,  Allen,  Judge.  Appeal  by 
defendants.  A,  G.  Smith  and  C  A.  Korbly,  for  apx)ellant8.  W.  A. 
Pickens,  i.  A,  Cox,  S.  W.  Kahn  and  C,  L.  Medsker,  for  appellee. 

Moon  bt  al.  v,  Pittsburgh  Plate  Glass  Ck>MPANY.  No.  8,714. 
Decided  Jxme  18,  1901.  Rehearing  denied  October  23, 1901.  Trans- 
fer denied  January  17,  1902.  From  Howard  Superior  Court;  H. 
Brownlee,  Judge.  Appeal  by  plaintiffs.  F,  E,  Gavin,  21  P.  Davit, 
/.  X.  Guvin  and  B,  C.  Moon,  for  appellants.  /.  C.  Blacklidge,  C  CL 
Shirley,  C.  Wolf,  M,  Bell  and  W,  C.  Pwrdum,  for  appellee. 

Carlin  et  AL.  V.  Leary.  No.  3,481.  Decided  October  22,  1901. 
Rehearing  denied  January  7,  1902.  Transfer  denied  February  6, 
1902.  From  Marion  Circuit  Court ;  //.  C.  Allen,  Judge.  Apx>eal  by 
plaintiffs.  F,  F,  Moore,  for  api)ellants.  E.  P.  Ferris  and  W.  W. 
Spencer,  for  appellee. 

Casto  V,  Casto.  No.  3,772.  Decided  June  4,  1901.  Rehearing 
denied  October  23,  1901.  Transfer  denied  February  7,  1902.  From 
Vigo  Circuit  Court;  S.  C  Stimson,  Judge.  Apx)eal  by  defendant. 
G,  M.  Crane,  D.  V,  Miller  and  A,  L.  Miller,  for  api>ellant.  J.  N. 
Pierce,  S,  R.  HamUl  and  2>.  C.  Slocum,  for  api>ellee. 

Davis  et  al.  v.  Davis.  No.  8,787.  Decided  October  8, 1901.  Re* 
hearing  denied  January  10,  1902.  Transfer  denied  February  7, 
1902.  From  Madison  Circuit  Court ;  /.  F,  McClure,  Judge.  Appeal 
by  defendants.  F,  A.  Walker  and  F.  P.  Foster,  for  appellants.  21 
Bagot,  A,  Ellison  and  C,  K,  Bagot,  for  api>ellee. 

Wallace  et  al.  v,  Rhodes.  No.  4,082.  Decided  February  SI, 
1902.  From  Marion  Circuit  Court;  JET.  C  Alien,  Judge.  Apx)eal  by 
plaintiff.    S,  A,  Haas,  for  appellants.    D.  A,  Meyers,  far  appellee. 
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AOOOBD  AND  SATISFACTION— 

Comjyromise  and  SetUerrvent. — Judgments. — ^A  settlement  whereby  the 
creditor  accepted  part  payment  of  a  note  and  judgment  in  satis- 
faction of  the  whole  debt  is  valid,  where  there  was  also  an  open, 
unadjusted  account  between  the  parties  included  in  the  settlement. 

LUtle  V.  Koemer,  625. 

A0C0T7NT — ^Action  on  account  for  money  paid,  see  Money  Paid, 

1 ;  Lupton  v.  Nichols  639. 

ACTION— For  overflow  of  land,  see  Limitation  of  Actions,  1,  2; 
Kelly  V.  Pittsburgh,  etc. ,  B.  Co. ,  4S7. 

For  injury  to  highway,  see  Highways,  5,  6;  Pittsburgh,  etc.,  R. 
Co.  V.  Iddings,  504. 

ADVEBSE  POSSESSION— 

1.  Waters  and  Water  Courses. — Prescription. — ^Where  plaintiff's  right 
of  recovery  in  an  action  for  damages  for  loss  of  water  power  de- 
pended upon  his  establishment  of  title  by  user  for  twenty  years, 
a  general  verdict  for  plaintiff  will  be  reversed  where  the  evidence 
and  answers  to  interrogatories  conclusively  show  that  plaintiff's 
user  was  not  for  more  than  fifteen  years. 

Terre  Haute,  etc. ,  R.  Co.  v.  Zehner,  i^^9. 

2.  Quieting  Title. — Plaintiff's  grantor  purchased  the  east  twenty  feet 
of  a  lot,  on  which  lot  two  houses  had  been  built  by  the  owner 
and  a  fence  put  up  between  them,  which  at  the  south  end  was  on 
the  true  line,  but  at  the  north  end  was  three  feet  and  eleven  inches 
west  of  the  true  line.  There  was  a  bam  on  the  north  end  of  the 
west  part  of  the  lot,  the  east  side  of  the  bam  being  up  to  the 
fence  in  question.  Plaintiff  and  his  grantor  occupied  the  inclos- 
ure  including  the  strip  of  ground  in  dispute  for  more  than  twenty 
years,  without  question,  exercising  those  acts  of  ownership  usu- 
ally practiced  by  owners  of  such  land,  and  using  it  for  the  pur- 
pose to  which  it  was  adapted.  Held,  that  the  possession  was  ad- 
verse and  amounted  to  a  grant.  Webb  v.  Rhodes,  S9S. 

AMENDMENT— Of  pleading,  see  Plbadino,  1,  2;  Thrall  v.  Gosnell, 
174;  Pope  v.  Ferguson,  298. 

Takes  original  pleading  out  of  record,  see  Appeal  and  Error,  18; 
Ayres  v.  Blevins,  101;  Anthony  v.  Masters,  2S9. 

Of  petition  to  establish  highway,  see  Highways,  1,  2;  ThraU  v. 
Gosnell,  174. 

APPEAL  AND  EBBO&— In  divorce  proceeding,  see  Divoroe,  8,  0; 

Stewart  v.  Stewart,  S78. 

Oliange  of  theory  to  avoid  law  of  former  appeal,  see  Law  of 

Oabe,  1 ;  Terre  Haute,  etc. ,  R.  Co.  v.  Zehner,  229. 
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Rilling  of  court  on  question  affecting  its  jurisdiction  is  not  a 
cause  for  a  new  trial,  see  New  Trial,  1 ;  Stewart  v.  Stevxvrt,  378. 

Bill  of  exceptions  in  criminal  cause  must  be  filed  within  sixty 
days,  see  Criminal  Law,  8 ;  Nicfiols  v.  6'tote,  674, 

Motion  for  new  trial  x)ending  apx>eal,  see  New  Trial,  6;  Hogue 
V.  State,  ex  rel, ,  285, 

1.  (huie  WiUiin  Jurisdiction  of  Justice  of  Peace, — ^An  appeal  from  a 
judgment  of  $185  is  not  prohibited  by  the  act  of  1901  (Acts  1901, 
p.  666),  providing  tliat  no  appeal  shall  be  taken  to  the  Supreme 
or  Apx>ellate  Court  in  any  civil  case  witliin  the  jurisdiction  of  a 
justice  of  the  peace,  where  the  amount  demanded,  as  well  as  the 
amount  shown  by  the  facts  pleaded  to  be  due,  was  in  excess  of 
$200,  and  equitable  relief  was  sought.  Dugdale  v.  Doney,  283. 

2.  Section  642  Bums  1901,  which  provides  a  manner  of  presenting 
to  the  appellate  tribxmal  under  certain  conditions,  reserved  ques- 
tions of  law,  without  bringing  up  the  whole  record,  applies  to 
cases  appealable  in  the  first  instance,  and  not  to  cases  which  ^644 
Bums  1901  makes  unappealable.  Brown  v.  Graham,  69, 

8.  Judgment  Construing  Will. — A  judgment  in  an  action  to  construe  a 
will  which  adjudicates  the  rights  of  one  of  tlie  legatees  of  tlie  will 
to  a  sum  named  as  against  the  other  legatees  is  a  final  judgment 
from  which  an  appeal  lies.  Hawes  v.  Kepley,  306, 

4.  Parties, — A  party  seeking  to  establish  independently  a  special 
interest  in  a  fund  realized  by  a  receiver,  no  mention  of  whom  was 
made  in  the  judgment  in  the  proceeding,  and  who  was  not  made 
a  party  in  the  assignment  of  errors  on  apx)eal,  in  its  separate  as- 
signment of  errors  must  state  the  full  names  of  all  the  parties  to 
the  appeal.  Schrage  v.  McCoy,  434. 

5.  Administrator  as  Party, — The  rule  that  the  assignment  of  errors 
shall  contain  the  full  names  of  the  parties  requires  that  the 
names  of  the  administrators  of  an  estate  shall  be  set  out  in  the 
assignment  of  errors  in  an  appeal  from  a  judgment  in  an  action 
on  a  claim  against  a  decedent's  estate.    Dunn  v.  Estate  of  Evans,  447, 

6.  Appeal  After  Death  of  Plaintiff. — A  party  against  whom  a  judg- 
ment is  rendered  may  appeal  the^from  after  the  death  of  the 
judgment  plaintiff.  Western  Union  Tel,  Co,  v.  Adams,  42O, 

7.  Where  a  judgment  plaintiff  dies  after  judgment  and  before  a 
transcript  is  filed  the  appellant  must  substitute  in  the  assignment 
of  errors  the  name  of  the  personal  representatives  of  the  deceased 
judgment  plaintiff  and  serve  notice  of  the  appeal  upon  the  substi- 
tuted parties.  Western  Union  Tel.  Co,  v.  Adams,  42O. 

8.  Defect  of  Parties,  — Dismissal.  —  Where  it  appears  that  there  were 
parties  to  the  judgment  having  material  interests  therein  who 
were  not  made  parties  to  the  appefd,  the  ap];>eal  will  be  dismissed. 

Schrage  v.  McCoy,  434. 

9.  BUI  of  Exceptions, — Jvdge*s  Signature, — Change  of  Judicial  Circviis. 
—Under  the  act  of  1899  (Actfi  1899,  p.  198),  changing  certain 
judicial  circuits,  and  providing  that  the  judge  before  whom  a 
trial  is  in  progress  is  authorized  to  conduct  the  same  to  judgment 
and  approve  and  sign  bills  of  exception  therein,  and  in  all  cases 
where  any  judge  of  any  circuit  affected  by  sudi  act  shall  have 
any  question  under  advisement,  or  on  trial,  or  pending  for  any 
imrpose  whatever,  such  judge  shall  proceed  to  determine  the  same, 
and  do  all  acts  necessary  to  the  completion  thereof  the  same  as 
if  the  act  had  not  been  passed,  the  bill  of  exceptions  most  be 
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signed  by  the  jndge  who  tried  the  cause,  he  being  still  in  office^ 
and  not  by  his  snccessor  in  the  connty.  (hrr  v.  Noah,  105. 

10.  Incorporating  Instructions  in  Record. — To  make  instructions  given 
or  refused  a  part  of  the  record  under  ^544  Bums  1901  it  must 
affirmatively  appear  that  exceptions  were  written  upon  the  in- 
structions, dated  and  signed  by  the  judge,  and  that  tlie  instruc- 
tions were  filed  after  being  signed  by  the  trial  judge. 

Ayres  v.  Blevins^  101. 

11.  Wliere  the  instructions  are  incorporated  in  the 'bill  of  ex- 
ceptions the  provisions  of  §533,  635  Homer  1901  do  not  apply. 
Moore  v.  Combs,  24  Ind.  App.  464,  overruled.    Aifres  v.  Blevins,  101. 

12.  Incorporating  Evidence  in  Record. — The  evidence  is  properly  in  the 
record  where  the  bill  of  exceptions  containing  the  reporter's  long- 
hand transcript  of  the  evidence  was  presented  to  and  signed  by 
the  jud^e  within  the  time  limited,  and,  after  being  so  signed,  filed 
in  the  clerk's  office  and  certified  to  the  Appellate  Court. 

Ayres  v.  Blevins,  101. 

13.  Errors  arising  under  the  evidence  cannot  be  considered  on  ap- 
peal, where  it  affirmatively  appt^ars  from  the  record  tliat  it  does 
not  contain  all  the  evidence,  eve^n  tliough  the  bill  of  exceptions 
contains  the  statement  that  **this  was  all  the  evidence  given  in 
the  cause."  Beidenkoff  y.  Brazee,  646. 

14.  Bill  of  Exceptions  Not  in  Record. — ^A  bill  of  exceptions  which  was 
not  filed  after  being  signed  is  not  a  part  of  the  record. 

Union  Central  Life  Ins.  Co.  v.  Evans,  618;  Trittipo  v.  TriUipo,  80; 
Treihexray  v.  Peekf  81;  McNally  v.  White ,  79;  Ayres  v.  Blevins,  101; 
Case  Threshing  Machine  Co.  v.  Millikan,  686. 

15.  Inspection  of  Record  by  Appellate  Court. — The  Appellate  Court 
may  insi)ect  tlie  records  of  the  court  at  the  suggestion  of  counsel, 
or  without  any  suggestion,  and  make  use  of  the  information  thus 
gained  in  the  decision  of  a  pending  cause. 

Mississinewa,  etc.,  Co.  v.  Andrews,  496. 

16.  Pleading  First  Questioned  on  Appeal. — ^In  order  to  question  the 
sufficiency  of  any  paragraph  of  pleading  by  an  assignment  of 
error,  it  must  be  assigned  that  the  pleading  as  an  entirety  is  in- 
sufficient. Case  Threshing  Machine  Co.  v.  Millikan,  686. 

17.  The  sufficiency  of  an  answer  cannot  be  questioned  for  the  first 
time  on  appeal.  Ayres  v.  Blevins,  101. 

18.  Amendment  Takes  Original  Pleading  Out  of  Record. — The  filing  of 
an  amended  complaint  after  an  answer  has  been  filed  takes  the 
original  complaint  and  the  answer  thereto  out  of  the  record,  and 
available  error  cannot  be  predicated  upon  the  ruling  of  the  court 
on  a  demurrer  to  the  original  complaint,  or  in  striking  out  an 
answer  thereto.  Ayres  v.  Blevins,  101;  Anthony  v.  Masters,  SS9. 

19.  Agreement  as  to  Exceptions. — A  statement  in  the  transcript 
that  it  was  agreed  that  appellant  should  make  the  exception 
by  appellee  to  the  conclusions  of  law  a  part  of  the  record  cannot 
create  an  exception  which  was  not  at  the  time  taken. 

Peterson  v.  Erwin,  SSO. 

20.  Conclusions  of  Law,  Exception. — The  proper  method  of  question- 
ing a  conclusion  of  law  is  by  an  exception,  and  not  by  motion  to 
modify.  School  Town,  etc.,  v.  Maumee  School  Tp.,  120. 

21.  An  assignment  of  error  based  ux)on  the  conclusions  of  law  is 
not  available  where  it  does  not  apx)6ar  that  any  exceptions  were 
taken  by  the  complaining  party  at  the  time  the  conclusions  of 
law  were  stated.  Peterson  v.  Erwin,  SSO. 
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22.    To  render  a  joint  assignment  of  error  by  two  appellants  upon 
two  separate  conclusions  of  law  available  on  appeal,  both  conclu- 
sions must  be  bad  as  to  both  appellants. 
ikhool  TowUf  etc.,  v.  Maumee  School  Tp.,  ISO;  Sckrage  v.  McCoy,  434, 

28.  Joint  Assignment  of  Errors. — ^A  joint  assignment  of  errors  must 
be  good  as  to  all  the  appellants  whp  join  therein,  or  it  will  be 
good  as  to  none.  McNaUy  v.  Wiiie,  79. 

24.  Where  a  verdict  against  two  defendants  is  conceded  to  be  cor- 
rect as  to  one,  the  other  defendant  cannot  attack  it  except  by  a 
separate  motion  for  a  new  trial  and  a  separate  assignment  of  error. 

Kentitcky,  etc.,  Cement  Co.  v.  Morgan,  89. 

25.  No  question  is  presented  by  a  joint  assignment  of  error  upon 
the  action  of  the  court  in  overruling  a  demurrer  to  an  answer, 
where  but  one  of  the  appellants  demurred  thereto, 

School  Town,  etc.,  v.  Maumee  School  Tp.,  ISO. 

26.  An  assignment  of  error  in  the  following  form:  "The  appel- 
lants severally  and  jointly  aver  that  there  is  error  in  the  judj^ent 
and  proceedings  in  said  cause  in  this,"  etc.,  is  joint,  and  if  bad 
as  to  one  of  the  appellants  is  bad  as  to  all.     TreOieivay  v.  Peek,  81. 

27.  An  assignment  that  the  court  erred  in  overruling  appellant's 
several  demurrers  to  each  of  a  number  of  parasraplis  of  answer 
is  joint,  and  presents  no  question  for  review  if  any  one  of  the 
answers  is  good.  Beidenkoff  v.  Brazee,  646. 

28.  Sustaining  Motion  for  Trial  by  Jury, — Assignment  of  Error,  — The 
action  of  the  court  in  sustaining  a  motion  for  a  jury  trial  cannot  be 
questioned  by  an  independent  assignment  of  error,  but  is  properly 
assignable  as  a  reason  for  a  new  trial.  Joyies  v.  Peters,  88S. 

29.  Failure  to  Carry  Demurrer  to  Answer  Back  to  Complaint. — ^An  as- 
signment that  the  court  erred  in  not  carrying  plaintiff's  demurrer 
to  defendant's  answer  back  to  the  complaint,  and  sustaining  same 
to  the  complaint,  is  sufficient  to  present  the  question  on  appeal 
as  to  whether  the  complaint  states  a  cause  of  action. 

Hall  V.  BroicrHpf,  178. 

80.  Overruling  Motion  to  Direct  Verdict. — Cause  for  New  Trial. — Alleged 
error  in  overruling  a  motion  to  direct  a  verdict  should  be  made 
a  cause  in  a  motion  for  a  new  trial,  and  present^'d  on  appeal  un- 
der an  assignment  of  error  in  overruling  the  motion  for  a  new 
trial ;  such  question  cannot  be  presented  by  indepc'ndent  assign- 
ment of  error.  Chicago,  etc.,  R.  Co.  v.  Richards,  46. 

31.  New  Trial  as  of  Right,  Joint  Motion. — Available  error  cannot  be 
predicated  ux)on  the  action  of  the  court  in  oveiruling  a  joint 
motion  for  a  new  trial  as  of  right,  where  one  of  tlie  parties  mak- 
ing the  motion  had  no  interest  in  the  matter  in  controversy. 

Jo7ies  V.  Peters,  383. 

82.  Failure  to  Discuss  Error. — ^Assignments  of  error  which  are  not 
discussed  are  waived.  Peterson  v.  Erwin,  3S0. 

88.  Available  error  cannot  be  predicated  upon  a  joint  assignment 
in  a  motion  for  a  new  trial  as  to  the  action  of  the  court  in  giving  a 
series  of  instructions,  where  only  a  i>art  of  the  instructions  named 
are  discussed,  since  it  will  be  presumed  tliat  the  others  were  right, 
and  the  assignment  must  be  good  as  to  all.       Jones  v.  Peters,  383. 

84.  Presumption  as  to  Proof. — The  material  averments  of  a  complaint 
will  be  presumed  to  have  been  proved  on  an  api)eal  from  a  judg- 
ment thereon,  where  the  evidence  is  not  in  the  record. 

Aldag  ▼.  Ott,  64Jf. 
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85.  Finding, — When  Special  Treated  as  Oeneral. — Where  a  special 
finding  of  facts  and  the  oonclosions  of  law  stated  thereon  are 
not  si^ed  by  the  judge,  or  made  part  of  the  record  by  bill  of 
exceptions  or  order  of  court,  the  fluding  must,  on  appeal,  be 
treated  as  a  general  one,  and  no  question  as  to  the  conclusions  of 
law  is  presented  by  the  record.  lAUard  v.  Mather,  68S, 

86.  Objection  Not  Revievxible. — Only  such  objections  to  the  introduc- 
tion of  evidence  as  are  made  to  the  trial  court  will  be  considered 
on  appeal.  Fape  v.  Ferguson,  298. 

87.  When  the  evidence  is  conflicting,  and  there  is  some  evidence  to 
support  the  verdict  or  finding,  and  the  trial  court  has  overruled 
a  motion  for  a  new  trial  asked  because  the  verdict  or  decision  is 
not  sustained  by  sufficient  evidence,  such  action  of  the  trial  court 
is  conclusive  uix>n  the  Apx)ellate  Ck)urt. 

Blakey  v.  New  York  Life  Ira,  Co.,  4£8. 

88.  Marginal  Notes,  Rides  of  Court. — ^The  Apx)ellate  Court  will  not 
consider  the  evidence  on  appeal  consisting  of  more  than  600 
pages,  where  no  marginal  notes  are  made  as  required  by  the  rules 
of  the  court.  City  of  Lafayette  v.  Wabash  R.  Co.,  497. 

99.  Demurrer. — Harmless  Error. — No  error  was  committed  in  sus- 
taining a  demurrer  to  certain  paragraphs  of  answer,  where  any 
evidence  admissible  thereunder  was  admissible  under  the  remain- 
ing answers.  Musselman  v.  Hays,  360. 

iO.  Harmless  Error. — ^Under  $401  Bums  1901,  requiring  the  court  to 
disregard  any  error  or  defect  in  the  pleadings  or  proceedings 
which  does  not  affect  the  substantial  rights  of  the  adverse  party, 
and  $670  Bums  1901,  that  no  judgment  shall  be  reversed  where  it 
appears  that  the  merits  of  the  cause  have  been  fairly  tried  and  de- 
termined in  the  court  below,  a  judgment  for  defendant  in  an  action 
for  personal  injuries  to  plaintiff  while  oiling  the  machinery  of  a 
com-husker  will  not  be  reversed  because  of  error  of  the  court  in 

fiving  instructions,  where  it  appeared  from  the  evidence  that  the 
ef ecto  complained  of  were  open  and  obvious  and  that  the  injuries 
were  caused  by  plaintiff's  carelessness  and  lack  of  attention. 

Wortman  v.  Minich,  31. 

41.  Ovemdina  Motion  for  Judgment  on  Afiswers  to  Literrogatori^s. — 
A  cause  will  not  be  reversed  because  of  the  action  of  the  court  in 
overruling  plaintiff's  motion  for  judgment  on  answers  to  inter- 
rogatories in  ah  action  on  a  promissory  note  which  originated 
before  a  justice  of  the  peace,  without  plea,  where  the  findings  of 
the  jury  in  answer  to  interrogatories  did  not  exclude  every  defense 
admissible  in  evidence.       Union  Central  Life  Ins.  Co.  v.  Evans,  618. 

APPELLATE  C0X7BT— 

1.  Jurisdiction. — Injunction. — The  Appellate  Court  has  no  authority 
to  issue  injunctions  except  in  aid  of  the  exercise  of  its  appellate 
jurisdiction,  or  to  enforce  its  judgments  or  orders. 

Baltinwre,  etc.,  R.  Co.  v.  Waba>sh  R.  Co.,  185. 

2.  Transfer  of  Cat«e».— Under  the  act  of  March  12,  1901  (Acts  1901, 
p.  666),  the  Appellate  Court  must  follow  a  decision  of  the  Su- 
XMreme  Court,  unless  of  the  opinion  that  it  is  erroneous,  in  which 
event  the  cause  must  be  transferred  to  the  Sux^reme  Court. 

Wa^gner-v.  Carskadon,  573. 

8.  Section  1862  Bums  1901,  providing  that  the  transfer  of  a  cause 
from  the  Supreme  Court  to  the  Appellate  Court  is  final,  is  not  re- 

VoL-  28—45 
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pealed  by  the  act  of  Marcli  12,  1901,  fixing  the  jurisdiction  of  the 
two  courts.  Wagner  v.  Carskadon,  57S. 

4.  Where  a  cause  was  afiBbrmed  \iy  the  Appellate  Ck)nrt,  upon  the 
authority  of  a  decision  of  the  Supreme  Court,  without  written 
reason,  under  the  act  of  1901  (Acts  1901,  p.  565,  $1337q  Bums  1901), 
the  cause  will  not  be  transferred  to  the  Supreme  Court  on  a  peti- 
tion for  a  rehearing  raising  the  question  of  the  constitutionality 
of  t^e  act  of  1901  permitting  the  afiSrmance  of  causes  by  the  Aj)- 
pellate  Court,  without  written  reason. 

Woods  V.  Indiana,  etc.,  Asm.,  S59. 

5.  It  is  unnecessary  for  the  Appellate  Court  to  transfer  a  cause  to  the 
Supreme  Court  that  the  constitutionality  of  a  statute  may  be 
passed  upon,  where  that  court-  in  another  case  has  already  held 
constitutional  the  statute  in  question. 

Van  Camp  Ilardawre  and  Iron  Co.  v.  O'Brien,  152. 

6.  Binding  Effect  of  Supreme  Court  Decision. — ^In  transferring  a  cause 
to  the  Appellate  Court,  the  decision  of  the  Supreme  Court  is  bind- 
ing on  the  i>arties,  and  cannot  be  collaterally  attacked. 

Wagner  v.  Carskadon,  575. 

ASSAULT  AND  BATTEBrY— Eyidence  in  supi>ort  of  action  for 
damages,  see  EiVIDBNCE,  9;  Treschman  y.  Treschman,  S06. 

ASSIONMEKT  OF  EBBOBS— See  Appeal  and  Error. 

ASSIGNMENTS — Of  gas  and  oil  lease,  see  Mines  and  Minerals, 
6 ;  Heller  v.  Daileij,  556. 

ASSUMPSIT— See  Money  Paid. 

ASSUMPTION  OF  BISK— See  Master  and  Servant. 

ATTACHMENT— 

Action  Pending  Appeal. — Since  the  only  efiPect  of  an  appeal  from  a 
judgment  is  to  stay  execution  thereon,  an  action  on  the  judg- 
ment in  attaclmient  and  garnishment  may  be  maintained,  pending 
an  api)eal  therefrom  to  the  Appellate  Court. 

Salem-Bedford  Stone  Co.  v.  IIobbA,  520. 

ATTOBNEY'S   FEES  —  Of  wife  in  divorce  proceeding,   see  Di- 
vorce, 7,  8,  9 ;  DeRuiter  v.  DeRidter,  9;  Steivart  v.  Stewart,  S78. 

BILL  OF  EXCEPTIONS— See  Appeal  and  Error. 

BILLS  AND  NOTES— 

1.  Execution  of  Note,  Emdence. — ^Where,  in  an  action  on  a  promissory 
note  the  defendant  does  not  deny  under  oath  the  execution  of  the 
note,  no  proof  of  execution  is  necessary  other  than  the  note  itself. 

McDonald  v.  Hare,  jft?7. 

2.  A  complaint  in  an  action  on  a  promissory  note  is  not  bad  as 
against  demurrer  for  want  of  facts  because  of  its  failure  to  allege 
the  execution  of  the  note,  and  that  it  was  given  for  value,  where  it 
is  alleged  that  defendant  by  his  certain  promissory  note,  made 
I)art  of  the  complaint,  promised  to  pay  plaintiff  a  named  sum, 
and  the  note  itself  recites  that  it  is  given  for  value  received. 

McDonald  v.  Hare,  jftf7. 

8.  Action  on  Note,  Defense. — Where  the  maker  of  a  promissory  note 
sets  up  a  defense  against  the  note  in  the  liands  of  an  assignee,  the 
burden  rests  upon  him  to  show  by  his  pleadings  that  it  was  ac- 
quired before  notice  of  the  as^signment.      Rosenthal  v.  Rambo,  265» 
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4.  NegoHabUiiy  Destroyed, — ^The  negotiability  of  a  promissory  note 
is  destroyed  by  a  clause  therein  '*tliat  witlioat  notice  the  payee 
or  holder  may  extend  the  time  of  payment  of  the  principal.  '* 

Rosenthal  v.  Rambo,  265, 

5.  Failure  of  Consideration ,  Fraud, — ^A  owned  a  tract  of  land  on 
which  there  was  an  invalid  tax  lien;  B,  knowing  the  invalidity 
of  the  lien,  entered  into  a  contract  to  clear  the  title  in 
consideration  of  $2,700;  A  executed  her  note  to  B  for  snch 
snm  secured  by  mortgage  on  the  land,  and  B  assigned  the 
note  to  G  who  assumed  the  x>6rformauce  of  the  services.  D 
conveyed  certain  lauds  to  A,  receiving  a  deed  to  the  lands 
mortgaged,  A  agreeing  to  convey  the  same  to  B  and  O  when 
they  paid  to  her  |7,000,  and  accounted  to  her  for  tlie  $2,700; 
D  assumed  the  payment  of  the  $2,700  note  conditioned  that  A 
should  give  him  a  mortgage  on  the  land  he  conveyed  to  her, 
which  die  did,  ignorant  of  the  invalidity  of  the  tax  lien  and  in- 
duced by  fraudulent  statements  made  by  B  and  G.  B  and  G  af- 
terward ^aid  D's  note  and  caused  it  to  be  transferred  to  E  who 
took  it  with  knowledge  of  all  the  facts,  and  sought  to  enforce  the 
collection  thereof.    Ileld^  that  the  note  was  without  consideration. 

IruHn  V.  Guthrie,  341. 

6.  Indorsement,  Presumption. — ^Where  a  note  is  indorsed  in  blank, 
without  date,  it  will  be  presumed  that  the  transfer  was  made 
on  the  date  of  the  note.  Rosenthal  v.  Rambo,  2G5, 

7.  Assignment. — Contract  Betveen  Original  Payee  and  Makers. — ^Where 
the  original  payee  of  a  promissory  note  entered  into  a  contract 
with  the  makers  after  assignment  of  the  note,  and  notice  thereof 
to  makers,  extending  the  time  of  a  guaranty  of  the  considera- 
tion, the  rights  of  the  assignee  are  not  affected  thereby. 

RosenUial  v.  Rambo,  265. 

8.  The  right  to  defend  against  a  note  in  the  hands  of  a  third 
X)er8on  under  ^277  Bums  1901  is  limited  to  defenses  existing  at 
the  time  or  before  notice  of  the  assignment. 

Rosentfial  v.  Rambo,  266. 

9.  Assignment. — Consideration, — ^An  answer  in  an  action  on  a  prom- 
issory note  by  the  indorsee  that  plaintiff  gave  no  consideration 
for  the  assignment  of  the  note  to  him  is  demurrable. 

Musselman  v.  Hays,  860. 

BONDS — Action  on  bond  of  administrator  de  bonis  non,  see  Execu- 
tors AND  Administrators,  1;  Cullen  v.  State,  ex  rel.,  336, 

Action  on  guardian's  bond,  see  Guardian  and  Ward,  6,  6,  7 ;  State, 
ex  rel.,  v.  Stockwell,  630. 

Action  on  saloon-keepers'  bond,  see  Intoxicating  Liquors,  3;, 
State,  ex  rel.,  v.  Golding,  233. 

Action  on  bond  of  school  trustee,  see  Officers,  1,  2;  Hogue  y,. 
State,  ex  rel,,  286. 


1.  Appeal  from  Survey. — The  only  power  given  the  trial  court  in 
an  appeal  from  a  survey  under  ^8030  Bums  1901  was  to  order  a 
re-survey.     (But  see  §8030a  Bums  1901. )  MUler  v.  Whik,  371. 

2.  Sttrvey  Prima  Facie  Evidence. — An  official  survey  is  prima  facie 
evidence  in  favor  of  the  comers  so  established,  and  the  lines  so 
run,  and  nothing  more.  Miller  v.  White,  371, 
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BS0KEB8 — ^Action  for  commission  for  sale  of  timber,  see  £vi- 
DENOE,  8 ;  Stone  v.  Heaion,  414, 

1.  Commis»i(mii,—Sale  of  Land.^Finding  Purchaser,— Where,  nnder  a 
contract  to  pay  a  broker  a  certain  x>^i^^^ii^fi»^  o^  *  stated 
selling  price  per  acre  for  certain  described  land  ''in  case  he  fur- 
nished a  purchaser  for  said  property"  at  such  price,  the  broker 
obtained  a  purchaser  who  agreed  to  take  the  land  at  such  price 
and  give  in  exchange  certain  x>€roonal  proiperty,  and  the  land- 
owner examined  the  personal  proi)erty,  inventoried  it,  agreed 
npon  its  value  as  being  equal  to  that  of  the  land,  and  agreed  to 
n^e  the  exchange,  but  subsequently  refused  to  complete  the 
trade,  the  broker  is  entitled  to  the  commission,  since  the  contract 
did  not  require  that  the  broker  should  find  a  purcliaser  for  casht' 
or  that  the  sale  of  the  land  should  be  actually  consummated  on 
some  other  terms.  Rabb  v.  Johnson,  665. 

2.  An  answer  to  a  complaint  in  an  action  by  a  real  estate  broker 
for  commission  alleging  that  the  broker  did  not  act  in  good 
faith  but  fraudulently  induced  the  defendant  to  asree  to  an  ex- 
change of  his  land  for  personal  proi>erty  which  he  knew  was  not 
worth  as  mu6h  as  defendant's  property  is  insufficient,  where  no 
direct  averment  of  facts  showing  &aud  is  made. 

Rabb  V.  Johnson,  665. 

BTTTLDINa  AND  LOAN  ASSOCIATIONS  —  Action  to  cancel 
mortgage,  see  Oanoelation  of  Instruments,  2;  Marley  v.  National 
BuUding,  etc.,  Assn.,  S69. 

1.  Mortgages. — Assignrnerd. — NegoUabUity, — Building  and  loan  asso- 
ciation notes  and  mortgages  were  negotiable  and  transferable 
nnder  §7515  Bums  1901,  prior  to  the  passage  of  the  act  of  1897, 
§4463e  Bums  1901.  Bowlby  v.  Kline,  669. 

2.  Assignment  of  Mortgages. — Constitutional  Law. — Impairment  of  Con- 
tracts. — The  provision  of  §4463e  Bums  1901,  providing  that  the 
bonds,  notes  or  mortgages  belonging  to  building  and  loan  asso- 
ciations shall  not  be  negotiable,  except  u];>on  an  order  of  the 
circuit  court  or  the  judge  thereof  in  vacation,  is  not  unconstitu- 
tional as  impairing  the  obligation  of  contracts.  Gomstock,  O. 
J. ,  dissents.  •         Bowlby  v.  Kline,  669. 

8.  Foreclosure  of  Mortgage. — False  Representations. — Fraud. — ^An  an- 
swer alleging  that  the  officers  and  agents  of  plaintiff  building 
and  loan  association  falselv  represented  to  defendant  that  if  he 
would  become  a  member  01  the  association,  contract  the  loan, 
and  pay  the  dues,  interest  and  premiums,  the  bond  and  mortgage 
would  be  paid  and  canceled  by  a  specified  number  of  pavments, 
constitutes  a  good  defense  to  an  action  to  foreclose  sucn  mort* 
gage,  af  t«r  the  member  had  made  the  specified  number  of  pay- 
ments, where  the  bond  is  susceptible  of  the  construction  given 
it  in  the  representations  made  by  plaintiff. 

Hartman  v.  International  Building,  etc.,  Assn.,  65. 

4.  Maturity  of  Stock. — Stock  Certificate. — Guaranty. — ^A  provision  in  a 
stock  certificate  of  a  building  and  loan  association  that  the  asso- 
ciation would  pay  the  holder  $100  for  each  share  as  soon  as  the 
accumulation  in  the  loan  fund  should  equal  $100  per  share,  but 
in  no  case  ^ould  the  shareholder  be  required  to  make  more  than 
seventy  monthly  payments,  is  not  a  guaranty  that  the  stock  v^U 
mature  upon,  such  number  of  payments,  but  is  a  limitation  of 
the  liability  of  the  shareholder  to  make  more  than  seventy 
monthly  payments.  Union  Mutual,  etc.,  Assn.  v.  Aichele,  69. 

6.  Maturity  of  Stock. — Mortgages. — ^Where  a  certificate  of  stock  in  a 
building  and  loan  association  on  which  a  shareholder  procured 
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a  loan  jiroyided  that  the  stock  should  matnre  at  $100  per  share 
''as  soou  as  the  accTunulations  in  the  loan  fnnd  shall  equal  9100 
per  share,  bat  in  no  case  shall  the  shareholder  be  required  to 
make  more  tlian  seventy- two  monthly  payments,"  and  the  loan 
by  the  terms  of  the  note  and  mortgage  was  made  payable  in 
seventy-one  months,  the  borrower  is  entitled  to  discontinue  pay- 
ing dues  after  seventy- two  months  and  have  the  earnings  applied 
to  the  maturity  of  the  stock,  but  must  continue  the  payment  of 
interest  and  premium  until  the  loan  is  paid,  and  if  the  accumu- 
lations in  the  loan  fund  does  not  equal  $100  per  share  he  is  not 
entitled  to  have  the  stock  applied  on  the  loan  at  the  par  value  of 
$100  per  share.       Plank  v.  Indiana  Mutual  Building,  etc.,  Assn.,  ^69. 

CANCELATION  OF  INSTBTTSCENTS— 

1.  Action  to  Annid  Contract. — A  complaint  to  caticel  a  written  con- 
tract which  merely  refers  to  the  contract  as  an  exhibit  thereto 
without  setting  out  in  the  body  of  the  complaint  the  contract,  or 
substance  thereof,  is  insufficient.    Bamett  v.  Bryce  Furnace  Co.,  88. 

2.  Fraud. — Building  and  Loan  Associations. — Suit  to  Cancel  Mortgage. 
— A  complaint  against  a  building  and  loan  association  to  cancel  a 
bond  and  mortgage  on  the  ground  that  plaintiffs  were  induced 
to  contract  a  loan  with  defendant  and  execute  a  bond  and  mort- 
gage therefor  upon  certain  representations  made  by  defendant, 
not  embraced  in  the  bond  and  mortgage,  which  representations 
plaintiffs  had  complied  with,  is  insufficient,  where  it  is  not  shown 
that  there  was  fraud  or  mistake  in  the  execution  of  the  bond  and 
mortgage.  Marley  v.  National  Building ^  etc.,  Assn.^  S69. 

CAKTtTEBS— 

1.  Termination  of  Relation  of  Carrier  and  Passenger. — The  relation 
of  carrier  and  passenger  is  not  terminated  by  the  failure  of  the 
passenger  to  leave  the  train  when  stopped  at  the  station  to  which 
he  had  paid  his  fare,  and  if  by  reason  of  the  carrier's  negligence 

'  he  attempts  to  alight  after  the  train  stai'ts,  and  is  injured,  the 
carrier  is  liable.  Pittsburgh,  etc.,  R.  Co.  v.-  Gray,  6B8. 

2.  Injury  to  Passenger  While  Alighting  from  Train. — Complaint. — ^In 
an  action  by  a  passenger  against  a  carrier  for  injuries  resulting 
to  plaintiff,  a  complaint  alleging  that  it  was  one  of  the  duties  of 
the  brakeman  to  assist  passengers  in  safely  alighting  from  the 
train,  and  tliat  in  this  instance  such  brakeman  advised,  com- 
manded, directed,  ordered  and  assisted  plaintiff  to  alight  while 
the  train  was  in  motion,  and  at  a  time  when  he  must  have  known 
it  was  dangerous,  sufficiently  shows  that  tlie  brakeman  was  at  the 
time  acting  witliin  the  scope  of  his  employment. 

Pittsburgh,  etc.,  R.  Co,  v.  Gray,  588, 

8.  Injury  to  Passenger  While  Alighting  from  Train, — Carrier  Not  Liable. 
— A  passenger,  when  his  train  arrived  at  the  station  to  wliich 
he  had  paid  his  fare,  started  to  leave  the  car,  but  by  reason  of 
his  stopping  to  converse  with  a  friend  he  did  not  get  off  till 
the  train  staged.  The  brakeman  learning  that  the  passenger  de- 
sired to  alight  told  him  he  would  have  to  be  quick,  and  caution- 
ing him  to  **step  with  the  train,"  assisted  him  to  the  platform; 
but  on  accoxmt  of  the  motion  of  the  train  the  passenger  fell  aiid 
was  injured.    Held,  that  there  could  be  no  recovery. 

Pittsburgh,  etc.,  R.  Vo,  v.  Gray,  688, 

4.  Injury  to  Passenger. — Phndence. — Sufficiency. — Plaintiff  brought 
suit  against  a  railroad  company  for  personal  injuries  caused  by 
the  alleged  negligence  of  defendant  in  maintaining  a  mail-crane 
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so  near  the  track  that  plaintiff  was  injured  while  a  passenger  upon 
one  of  defendant's  passenger  trains.  Plaintiff  testified  that  while 
sitting  by  an  open  window  something  hit  him  on  the  hand  and  in- 
jured him.  One  witness  saw  a  mail-orane,  and  one  witness,  after 
the  train  stopi)ed  at  the  next  station,  saw  a  mark  0{^  the  outside 
of  the  car  near  where  plaintiff  was  sitting.  Another  witness  testi- 
fied that  plaintiff  had  his  elbow  on  the  window  sill  of  the  car  with 
his  arm  out  of  the  window,  and  seemed  to  be  waving  his  hand  at 
the  time  he  was  injured.  It  was  shown  by  other  testimony  tliat 
a  man  tlirust  his  arm  out  at  the  window  and  grabbed  or  struck  at 
the  mail -sack  hanging  ui)on  the  crane,  causing  the  mail-sack  to 
fall  to  the  ground;  that  the  crane  was  where  it  had  been  for  a 
number  of  years,  and  that  there  was  a  space  of  over  a  foot  be- 
tween the  mail-sack  and  the  car.  Held,  that  the  evidence  was  in«> 
sufficient  to  support  a  verdict  for  plaintiff. 

Baltimore f  etc.f  R.  Co.  v.  Sim^,  544. 

GASES — See  Overruled  Oases;  distingniished,  WUtion  v.  Town  of 
Monticello,  85  Iml.  10,  see  Hogue  v.  State j  e.v  rel. ,  '^85. 

For  table  of  cases  cited,  see  page  vii. 
CH  AHA  CTEBr—See  Reputation. 

CHATTEL  MOBTGAOES— On  trade  fixtures,  see  Estoppel,  2; 

Gordon  v.  Miller,  GU. 

CITIES — See  Municipal  Corporations. 

COIiliATEBAIi  ATTACK— Of  judgment,  see  Judgments,  3,  4; 
Anthony  v.  Mastertf,  J.)0;  City  of  Gre^nsburg  v.  Zoller,  126. 

Of  improvement  lien,  see  Municipal  Corporations,  3;    City  of 
Greensbnrg  v.  Zolhr,  126. 

COMMISSIONS— For  sale  of  real  estate,  see  Brokers,  1,  2;  Rabb 

V.  Johnson^  665. 

Evidence  in  action  for,  soo  Evidence,  3,  4,  6,  7 ;  Stime  v.  Ifeaton, 
414;  Pape  V.  FergiiHoii,  2fKs%'  Lingg  v.  Stat-e,  ex  rel.,  2/^8. 

COMPIiAINT — See  Pleadino. 

On  promissory  note,  see  Bili^  i\m\  Notes,  2 ;  McDonald  v.  Hare, 

227. 

COMPROMISE  AND  SETTLEMENT— Settlement  by  accepting 
part  payment  of  note,  see  Accord  and  Satisfaction  ;  Little  v. 
Koerner^  625. 

Evidence  in  support  of,  see  Evidence e,  8;  Pape  v.  Fergmon,  298. 

CONCLUSIONS  or  LAW— How  questioned  on  appeal,  see  Appeal 
AND  Error,  20-22;  Srhool  Twni,  etc.,  v.  Maumee  School  Tp.,  120; 
Peterson  v.  Enrin,  :IW;  Schrage  v.  McCoy,  4'^4. 

CONDITIONAL  SALES — Possession  of  property,  see  Sales,  4; 

Taimn'X.  Mi.<h(iirftbi  Mfg.  Co.,  5J6. 

CONSTITUTIONAL  LAW— Impairment  of  contracts,  see  Build* 
iN(}  AND  Loan  Associations,  1,  2;  Bowlhy  v.  Kline,  659. 
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CONTBACTS— Impainnent,  see  Building  and  Loan  Associations, 
1,  2 ;  Bowlby  v.  Kline,  669. 
Between  origiiuil  payee  and  maker  of  note  after  assignment  of 
note,  see  Bnxs  and  Notes,  7 ;  Rosenthal  v.  Rambo,  265. 

Oral  negotiations  merged  in  written  contract,  see  Evidbnob,  1; 
Ayres  v.  Blevins,  101. 

Action  to  cancel,  see  Oanoblation  of  Instruments,  1 ;  Bamett  ▼. 
Bryce  Furnace  Co. ,  88. 

Rescission  of  contract  with  school  teacher  because  of  false  repre- 
sentation that  she  was  not  married,  see  Schools  and  Sohool 
Districts,  4;  Guilford  School  Tp.  v.  Roberts,  356. 

Proper  evidence  in  action  for  breach,  see  Evidence,  2;    Pape  y. 

Ferguson,  298. 
Measure  of  damages  for  breach  of  building  contract,  see  Damaqbs, 

1;  Hoyle  Y.  Stellwagen,  681. 

Measure  of  damages  for  breach  of  contract  for  sale  of  lumber,  see 
Sales,  1,  2,  3;  Pape  v.  Ferguson,  298. 

1.  Condition  Precedent. — Pleading. — An  excuse  for  the  non-perform- 
anco  of  a  condition  precedent  in  a  contract  must  be  pleaded 
in  an  action  to  enforce  the  contract,  and  cannot  be  proved  under 
the  general  averment  of  performance. 

New  Telephone  Co.  v.  Foley,  4I8. 

2.  Enforcement. —  Condition  Precedent. — Complaint. — A  provision  in  a 
contract  for  the  repair  of  a  street  that  the  price  agreed  to  be  paid 
is  to  be  determined  from  the  actual  measurement  of  the  work  as 
determined  by  the  measurement  of  the  city  engineer,  is  as  binding 
upon  the  parties  as  any  other  part  thereof,  and  it  devolves  upon 
the  plaintiff,  before  he  can  recover  thereon,  to  show  a  measurement 
by  the  person  named  in  the  contract,  or  a  reason  for  the  omission. 

New  Telephone  Co.  v.  Foley,  4I8. 

8.  Enforcement. — Partial  Performance  by  Plaintiff. — ^Wliere  plaintiff's 
covenant  constitutes  only  part  of  tlie  consideration  of  defendant's 
contract,  and  defendant  has  actually  received  a  partial  benefit, 
and  the  breach  on  the  part  of  the  plaintiff  miglit  be  compensated 
in  damages,  an  action  may  be  maintained  against  the  defendant 
without  averring  performance  by  defendant. 

Johnson  v.  Heaton,  475. 

4.  Enforcement. — Partial  Performance  by  Plaintiff. — Plaintiff  entered 
into  a  contract  with  defendant  by  the  terms  of  which  plaintiff 
purchased  of  defendant  710,000  feet  of  lumber  at  $15  per  thousand 
feet,  to.  be  paid  for  partly  in  real  estate  and  partly  in  notes,  and 
averred  in  liis  complaint  in  an  action  on  the  contract  that  he  liad 
paid  to  defendant  in  real  estate  and  in  money  $7,775,  and  had 
tendered  to  defendant  a  proper  deed  to  certain  land,  which,  ac- 
cording to  contract,  was  to  be  taken  by  defendant,  subject  to  cer- 
tain encumbrances;  at  the  net  price  of  $2,000,  and  had  in  all 
respects  complied  with  the  contract,  except  that  he  had  failed  to 
pay  about  $1,000  of  the  amoimt  of  the  notes  given  for  the  pur- 
chase money;  that  defendant  only  furnished  to  plaintiff  300,000 
feet  of  lumber,  which  would  amount,  at  contract  price,  to  $1,500, 
and  that  defendant,  for  tlie  purpose  of  preventing  plaintiff  from 
obtaining  tlie  money  with  which  to  pay  the  balance  of  said  notes, 
had  fraudulently  refused  to  deliver  the  lumber  for  which  he  had 
been  paid  by  plaintiff.  Held,  that  the  complaint  stated  a  cause 
of  action.  Johnson  v.  Heaton,  475. 
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GONTBACTS— Continued. 

5.  Schools. — Contract  CoTiditioned  that  Teacher  Should  Remain  Unmarried. 
— ^Although  a  promige  to  do  an  act  in  the  future  which  the  prom- 
isor has  no  intention  of  fulfilling  is  not  fraud,  a  contract  made 
with  a  teacher  to  teach  school  conditioned  that  she  will  remain 
unmarried  during  the  school  term  may  be  rescinded  upon  the 
breach  of  such  condition.  Guilford  School  Tp.  v.  Roberts,  S55. 

6.  Fraud. — Schools. — The  principle  that  fraud  cannot  be  predicated 
upon  acts  which  the  party  cliarged  has  a  right  by  law  to  do,  nor 
upon  the  non-performance  of  acts  which  by  law  he  is  not  bound 
to  do,  does  not  apply  where  one,  for  a  consideration,  agrees  not 
to  do  wliat  under  the  law,  but  for  the  agreemenc,  he  would  hare 
the  right  to  do.  Guilford  School  Tp.  v.  Roberts,  355. 

7.  Proper  Performance. — Cancelation. — ^A  contract  for  the  building  of 
a  schoolhouse,  providing  that  after  due  notice  to  the  contractor 
that  the  work  is  not  progressing  rapidly  enough,  or  that  the  work 
is  not  in  accordance  with  the  plans  and  specifications,  tlie  contract 
shall  be  canceled,  does  not  give  the  other  party  to  the  contract  the 
sole  prerogative  of  deciding  whether  thfe  work  is  being  properly 
I)erformed.  Hoyle  v.  Stellwagen,  681, 

8.  Evidence. — Implied  Contracts. — Family  Relation. — In  an  action  on  a 
claim  against  a  decedent's  estate  for  services  rendered  by  claimant 
as  housekeeper  for  decedent  it  was  shown  that  plaintiff  was  dece- 
dent's sistt  r-in-law  and  went  to  his  home  to  assist  his  wife,  and 
after  the  wife's  death  in  1865  plaintiff  continued  to  act  as  house- 
keeper until  1897 ;  tliat  she  received  from  decedent  at  various  times 
money  amounting  to  1995.50.  Witnesvses  testified  that  decedent 
had  stated  tliat  if  she  would  stay  with  him  he  would  do  well 
by  her,  that  she  had  taken  good  care  of  liim,  and  in  explanation 
of  not  having  made  provision  for  her  in  his  will  said  that  the 
chances  were  that  she  would  earn  both  of  his  farms,  that  she  would 
be  paid.  Two  assessors  testified  that  decedent  said  tliat  he  was 
indebted  to  plaintiff  and  upon  being  informed  that  if  he  made 
any  .deduct ions  witness  would  have  to  assess  plaintiff,  decadent 
said  let  it  go.  Udd,  that  there  was  evidence  upon  which  the  jury 
could  find  that  plaintiff  could  reasonably  expect  compensation 
and  that  it  was  reasonable  and  just  tliat  she  should  receive  remu- 
neration. Crampion  v.  Logan,  406, 

9.  By  Infants. — Ewxincipaiion. —  Work  and  lAibor.  —  A  complaint 
against  a  decedent's  estate  for  services  rendered  under  promise  of 
decedent  to  make  suitable  provision  therefor  in  his  will,  wliich 
shows  that  plaintiff  was  a  minor  when  the  services  were  rendered, 
and  does  not  show  his  emancipation,  is  bad.     GuUett  v.  GuLlett,  670, 

CONTMBUTION— 

Judgments. — Execution. — Princijxil  and  Surety. — Execution  was  issued 
against  the  undivided  one-half  of  certain  lands  held  by  plaintiff 
and  her  husband  as  husband  and  wife  on  a  judgment  against 
the  husband  and  another,  and  the  same  was  sold  at  sheriff's  sale 
and  a  certificate  of  purchase  issued  to  the  purchaser.  Such  pro- 
ceedings were  had  that  the  title  was  quieted  in  plaintiff  and  her 
husband,  and  plaintiff  purcliased  her  husband's  interest  and  re- 
ceived a  quitclaim  deed  therefor.  The  judgment  cn^ditors  there- 
after appealed  from  the  judgment  quieting  title,  and  the  judgment 
below  was  reversed  and  a  sheriff's  deed  to  the  land  was  executed 
to  tlie  holder  of  the  certificate  of  purchase.  Held,  that  plaintiff 
could  not  maintain  an  action  against  the  judgment  debtors  for 
contribution.  Hancock  v.  Wiggins,  44^' 
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G0NTBIBT7T0BT  NEOLiaENCE— See  NEaLlGSNOB. 

Burden  of  proof  on  defendant,  see  Nbgliqenoe,  8;  Wortman  ▼. 
Minichf  SI. 

Of  employe  in  nse  of  machine,  see  Master  and  Servant,  28; 
Buehner  Chair  Co,  v.  Feidner,  479. 

Injnrj  at  street  railroad  crossing,  see  Street  Bailroads,  8 ;  Mar- 
chal  V.  Indianapolis  St.  R.  Co. ,  133. 

CONVEBSION— Action  against  gnardian,  see  Guardian  and  Ward, 
6;  State,  ex.  reL,  v.  Stockwell,  630. 

GOBPOB.ATIONS — See  Municipal  Corporations. 

1.  Bona  Fide  Attempt  to  Organize. — De  Facto  Corporation. — Where  in  a 
bona  fide  attempt  to  incorporate,  duplicate  articles  of  association 
were  properly  executed,  and  a  copy  thereof  filed  in  the  office  of 
the  Secretary  of  State,  but,  instead  of  filing  and  having  recorded 
a  copy  of  such  articles  in  the  county  rocorder*8  office,  as  required 
by  statute,  the  certificate  of  incorporation  issued  by  the  Secretary 
of  State  was  so  filed  and  recorded,  such  attempt  at  organization 
creates  a  de  facto  corporation.     Huntington  Mfg.  Co.  v.  Schofieldf  96. 

2.  Insolvency. — Mortgage  to  Secure  Directors.— A  mortgage  of  all  the 
prox)erty  of  an  insolvent  corporation  by  three  of  its  directors,  se- 
curing debts  for  which  such  directors  were  surety,  is  void,  where 
the  mortgage  was  not  authorized  by  a  quorum  of  the  board  of 
directors,  a  majority  of  which  quorum  not  being  liable  as  sureties. 

Swift  &  Co.  V.  Dyer-Veaich  Co.,  1. 

COSTS— Liability  of  estate  for,  see  Exeoutors  and  Adbcinistrators» 
8;  Cvllen  v.  State,  ex  rel.,  336. 

1.  Former  Suit. — Vexation. — ^Where  a  former  action  for  same  cause 
was  dismissed  and  costs  remain  unpaid,  the  second  action  will  be 
deemed  to  be  vexatious  until  the  inference  is  removed  by  plaintiff, 
the  slightest  countervailing  evidence  being  sufficient  to  remove 
the  presumption  of  vexation.  Hipes  v.  Griner,  160, 

2.  Former  Suit. — Plea  in  Ahatemerd. — Practice. — ^A  plea  in  abatement 
by  defendant  because  of  the  non-payment  of  costs  in  a  former 
suit  for  the  same  cause  will  be  regarded  as  a  motion  to  stay  the 
proceedings.  Hipes  v.  Griner,  160. 

8.  Former  Suit. — Stay  of  Proceedings. — Where  a  suit  is  brought  in 
which  the  costs  of  a  former  suit,  for  the  same  cause,  dismissed  by 
plaintiff,  remain  unpaid,  the  proper  practice  is  to  move  to  stay  the 
proceedings  until  the  costs  of  the  former  case  are  paid. 

Hipes  V.  Griner,  160. 

COUNTY  COMMISSIOKEBS— Construction  of  gravel  roads,  see 
Highways,  7,  8;  DeUrick  v.  Board,  etc.,  83. 

C0T7BTS — See  Appellate  Court  ;  Judges  ;  Justices  of  the  Peace. 

COVENANTS — ^To  repair  leased  premises,  see  Landlord  and  Ten- 
ant, 3,  4 ;  Roehrs  v.  Timmons,  678. 

1.  Warranties. — Easements. — Vendor  and  Purchaser. — ^Where  real  es- 
tate conveyed  is  encumbered  by  the  easement  of  a  way  which 
was  not  excepted  in  the  covenant  of  warranty,  a  right  of  action 
exists  for  damages  arising  therefrom,  although  the  purchaser 
knew  of  the  existence  of  the  easement  at  the  time  of  the  purcliase. 

Sherwood  v.  Johnson,  fS77. 
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COVENANTS— Coivtmued. 

2.  Breach, — Euidence  as  to  Value  of  Property. — ^In  the  trial  of  an  ac- 
tion for  the  breach  of  a  covenant  of  warranty,  evidence  as  to  the 
value  of  the  property  must  be  confined  to  the  date  of  the  con- 
veyance. Sfierwood  v.  Johnson,  -217. 

CRIMINAIi  LAW— Affidavit  charging  defendant  with  offense  of 
acting  as  lottery  agent,  see  Lotteries  ;  Nkhols  v.  State,  674. 

1.  Pleading. — ^All  .that  is  required  in  a  criminal  charge  is  that  it 
should  be  prepared  with  that  degree  of  certainty  tlmt  the  court 
and  jury  may  know  what  they  are  to  try  and  to  acquit  the  defend- 
ant of,  or  punish  liim  for,  and  that  the  defendant  may  know  what 
to  answer  to;  and  tliat  the  record  may  show,  so  far  as  may  be, 
for  what  he  was  once  put  in  jeopardy.  yichohi  v.  State,  674. 

2.  Motion  in  Arrest. — A  motion  in  arrest  of  judgment  must  be  in 
writing,  and  must  state  the  causes  therefor.        Nichols  v.  State,  674. 

3.  Appeal. — Bill  of  Receptions. — In  a  criminal  cause  a  bill  of  excep- 
tions must  be  filed  within  sixty  days  from  the  time  of  rendering 
judgment,  and  the  trial  court  has  no  power  to  extend  the  time. 

Nichols  V.  State,  674. 

CUSTOMS  AND  USAGES— 

Exidence. — Persons  dealing  with  each  other  in  a  business  in  which 
certain  usages  exist  ai'e  presumed  to  deal  in  reference  thereto,  un- 
less such  usages  are  expressly  contracted  against,  and  it  is  compe- 
tent to  show  wliat  such  usages  are.  Lupton  v.  Nichols,  539. 

DASLAOES — Action  on  bond  for  damages  growing  out  of  sale  of 
intoxicating  liquors,  see  Intoxicating  Liquors,  3;  State,  ex  rel., 
V.  Golding,  2S3. 

From  ^^  escaping,  see  Railroads,  7,  8,  9;  Pittsburgh,  etc.,  R.  Co., 
V.  Iddings,  504- 

Injury  to  liighway  by  fire,  see  Highways,  4,  5,  6;  Pittsburgh,  etc., 
JR.  Co.  V.  Iddings,  504- 

For  breach  of  covenant  of  warranty,  see  Covenants,  2 ;  Shenvood 
V.  Johnson,  278. 

Measure  of  damages  for  brea<;1i  of  contract  of  sale  of  lumber,  see 
Sales,  1 ,  2,  3 ;  Pape  v.  Ferguson,  298. 

0 

Measure  in  action  for  death  of  employe,  see  Master  and  8erv~ 
ANT,  22;  Pittsburgh,  etc.,  R.  Co.  v.  Parish,  189. 

1.  Measure  of. — Controctor  Prevented  from  Completing  Wbri:.— Wiiere  a 
contractor  enters  into  a  special  contract  to  build  a  schoolhouae, 
and  is  prevented  from  completing  the  work  solely  by  the  action 
of  the  other  party  to  the  contract,  the  damages,  in  an  action  by 
tlie  contractor,  are  measured  by  the  contract,  and  not  by  the 
market  price.  IToyle  v.  Stellwagen,  681. 

2.  When  Not  Rrcessirc.—K  verdict  for  $2,500  for  the  loss  of  the  left 
eye  of  a  child  eight  years  old  is  not  excessive. 

Van  Camp  Hardware  and  Iron  Co.  v.  O'Brien,  152. 

3.  In  an  action  by  an  employe  for  the  loss  of  an  eye,  13,300  is 
not  excessive  damages.  Famous  Mfg.  Co.  v.  Harmon,  117, 

DEBT — Action  by  heir  for  debt  due  ancestor,  see  Descent  and 
Distribution,  1,  2;  Hall  v.  Broanler,  178. 
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DECEDENTS'  ESTATES — Claim  for  services  as  housekeeper,  see 
Contracts,  8 ;  Crampton  v.  Logan,  405. 

DEDICATION— 

Municipal  Corporations. — Streets.  —  Quieting  Title. — By  the  original 
plat  a  street  in  front  of  an  ontlot  was  designated  as  eighty  feet 
wide.  A  subsequent  owner  subdivided  the  lot  together  with 
other  lots  and  designated  the  street  as  ninety  feet  wide.  The  city 
improved  the  street  to  the  width  of  eighty  feet,  and  the  abutting 
lots  were  improved  and  fenced  up  to  the  line  of  the  street  as  im- 
proved. The  city  collected  taxes  on  the  lots  for  over  forty  years, 
treating  the  street  as  eighty  feet  wide.  Held,  that  the  owner  of 
a  lot  abutting  on  such  street  was  entitled  to  have  the  title  to  the 
ten  foot  strip  quieted,  since  the  city  had  only  accepted  the  street 
to  the  width  of  eighty  feet  as  designated  by  the  original  plat. 

City  of  Indianapolis  v.  Board  of  Church  Kvtension,  319. 

DEEDS — Consideration  to  be  paid  after  grantor's  death,  see  Money 

Paid,  2;  Smithy.  Hasted,  168. 

Easement  of  a  right  of  way  not  excepted,  see  Covenants,  1; 
Sherwood  v.  Johnson,  £77. 

Reformation,  see  Reformation  of  Instruments  ;  Sherwood  v.  John- 
son, £77. 

Deed  held  to  be  mortgage,  see  Mortgages,  4 ;  Greenwood  Building, 
etc.,  Assn.  v.  StarUon,  548. 

1.  Delivery. — Wliere  one  executes  a  deed  and  delivers  it  to  a  third 
person  to  hold  until  the  death  of  the  grantor,  parting  with  all 
dominion  over  it,  and  reserving  no  right  to  recall  it,  the  delivery 
is  effectual;  but  where  the  grantor  reserves  the  right  to  recall 
such  deed  at  his  pleasure,  there  is  no  delivery.    Stout  v.  Stout,  502. 

2.  Construction. — Estates. — Conflict  Between  Premises  and  Habendum. — 
A  deed  of  real  estate  to  a  grantee  named,  during  his  natural  life- 
time, and  to  the  heirs  of  his  body  begotten  on  his  wife,  named, 
in  fee  simple  and  forever,  habendum  to  such  grantee  and  wife, 
during  their  joint  and  several  lives  and  in.  fee  simple  to  the  heirs 
of  their  bodies  lawfully  begotten  and  their  assigns  forever,  vests 
in  such  grantee  a  fee  simple  estate.  Cfmmberlain  v.  Runkle,  599. 

DELIVERY— Of  deed,  see  Deeds,  1 ;  StotU  v.  Stout,  502. 

DEMTTBREB— See  Pleading. 

Carrying  demurrer  to  answer  back  to  complaint,  see  Appeal  and 
Error,  29;  Hally.  Brownlee,  178. 

DESCENT  AND  DISTRTBUTIGN— 

1.  Action  by  Heir  for  Debt  Due  Ancestor. — ^In  an  action  by  an  heir  to 
recover  a  debt  due  the  ancestor  it  is  necessary  to  allege  and  prove 
that  the  debts  of  the  ancestor  have  been  paid,  and  the  estate 
settled,  or  that  no  letters  of  administration  have  been  granted. 

Hall  V.  Brownlee,  178. 

2.  An  averment  in  a  complaint  in  an  action  by  an  heir  to  recover 
a  debt  due  the  ancestor  that  the  ancestor  died  leaving  no  debt«  is 
insufficient,  since  a  debt  may  occur  after  the  death  of  the  ancestor. 

Hall  V.  Brownlee,  178. 

8.  A  complaint  by  an  heir  for  the  conversion  of  property  be- 
queathed to  his  ancestor  which  fails  to  show  tliat  the  ancestor  ever 
acquired  a  vested  estate  in  the  property  bequeathed  is  insufficient. 

JIall  V.  Broimlee, 


;"  v> 
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DESCENT  AND  DISTBIBT7TION--Contdnued. 

4.  Htiaband  and  Wife. — Joint  Note, — ^A  vendor  accepted  in  payment 
of  real  estate  conveyed  the  notes  of  the  purchaser  payable  to  him- 
self or  wife,  secured  by  mortgage  executed  to  himself  alone.  The 
vendor  died  and  his  wife  survived  him  one  day.  At  the  time  of 
the  execution  of  the  notes  the  vendor  was  solvent,  but  at  the  time 
of  his  death  his  assets  exclusive  of  the  notes  were  insufficient  to 
pay  his  debts.  Held,  that  the  proceeds  of  the  notes  belonged  to 
both  jointly  and  that  each  estate  js  entitled  to  one-half  thereof. 

Collyer  v.  Cook,  S72. 

6.  ChUdlesa  Second  Wife. — Children  by  Former  Marriage. — The  owner  of 
real  estate  died  in  1877  leaving  surviving  him  a  childless  second 
wife  and  children  by  a  former  marriage.  Ilis  administrator  failing 
to  realize  a  sufficient  amount  from  the  sale  of  two-thirds  of  the  resu 
estate  to  pay  the  debts,  obtained  an  order  of  court  and  sold  the  re- 
maining one-third,  subject  to  the  life  estate  of  the  widow.  After 
the  death  of  the  widow  one  of  the  surviving  children  having  ac- 
quired the  interests  of  his  brothers  and  sisters  in  said  undivided  one- 
third,  brought  suit  for  partition  and  to  quiet  his  title  thereto. 
Held,  that  since  the  widow  under  the  statute  of  1852  took  such  one- 
third  free  from  all  demands  of  creditors,  the  surviving  children 
became  the  owners  thereof  upon  the  death  of  the  widow,  and 
that  they  were  not  estopped  by  the  administrator's  sale  to  claim 
title  as  they  were  then  merely  heirs  in  expectancy  and  could  not 
defend  against  the  proceeding  to  sell.  Holliday  v.  Miller,  ISl. 

DIVOBCB— 

1.  Fravdtdent  Conveyance  to  Avoid  Payment  of  Alimjorvg. — ^A  wife  is  a 
present  and  continuous  creditor  of  her  husband,  and  may,  in  an 
action  for  divorce  and  alimony,  on  a  proper  showing  of  fraud, 
procure  a  conveyance  of  real  estate  made  by  the  husband  beforo 
the  institution  of  the  suit  to  be  set  aside  and  subject  the  prop- 
erty to  her  judgment  for  alimony.  DeRuiier  v.  DeRuiter,  9. 

2.  A  complaint  in  an  action  for  divorce  and  alimony  and  to  set  aside 
a  convevance  of  real  estate  by  the  husband  as  fraudulent  alleged 
that  defendant  since  the  conveyance  is  insolvent  and  lias  no  prop- 
erty subject  to  execution.  It  also  alleged  that  "plaintiff  is  in- 
formed that  defendant  is  possessed  of  a  large  amount  of  money 
and  bonds,  which  he  secretes,  but  she  is  unable  to  give  the  par- 
ticular facts  in  relation  thereto."  Held,  that  the  averment  as  to 
money  and  bonds  is  so  indefoiite  and  uncertain  that  it  can  not  be 
regarded  as  contradicting  the  allegation  of  insolvency. 

DeRviter  v.  DeRuiier,  9. 

8.  Defendant  in  an  action  by  his  wife  for  divorce  in  which  it  was 
sought  to  have  a  conveyance  of  his  real  estate  set  aside  as  fraudu- 
lent and  subject  the  same  to  her  judgment  for  alimony  testified 
that  he  liad  certain  credits  due  him,  consisting  of  an  interest  in 
machinery  of  the  value  of  $250,  some  building  and  loan  stock,  and 
some  household  goods,  aggregating  in  all  something  over  $5,000, 
more  than  $^,000  of  which  consisted  of  credits  due  from  a  paving 
company  and  an  estate.  Held,  that  the  evidence  justified  the 
finding  that  defendant  did  not  have  sufficient  property  subject  to 
execution  to  satisfy  a  judgment  for  alimony  in  favor  of  plaintiff 
for  $i,000.  DeRuiier  v.  DeRuiier,  9. 

4.  Where  in  an  action  for  divorce  and  alimony  a  conveyance 
of  real  estate  by  the  husband  was  set  aside  as  fraudulent,  the 
court  was  authorized  to  direct  that  the  real  estate,  or  so  much 
thereof  as  was  necessary,  should  be  sold  on  execution  in  satisfac- 
tion of  the  judgment  for  alimony.  DeRuiier  v.  DeRuiier,  9, 
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6.  Where  in  an  action  for  divorce  and  alimony  and  to  set  aside  a 
conveyance  of  real  estate  as  frandolent  plaintiff  charged  that  she 
was  deceived  and  induced  by  the  false  representations  of  her  hus- 
band to  execute  deeds  of  conveyance  to  all  of  his  real  estate,  it 
was  competent  for  her  to  testify  as  to  wliat  was  said  and  done 
leading  up  to  the  consummation  of  the  transaction. 

DeRuiter  v.  DeRuUer,  9, 

6.  Alimony  Not  Excessive. — ^A  judgment  of  $4,000  for  alimony  is  not 
excessive  where  the  husband  had  real  estate  of  the  value  of  $20,000. 

DeRuiter  v.  DeRuiter,  9, 

7.  Allotvance  to  Wife,  Attorney's  Fees, — It  is  made  the  duty  of 
the  court  by  ^1054  Bums  1901,  in  decreeing  a  divorce  to  the  wife, 
or  on  refusing  one  on  the  application  of  the  husband,  to  require, 
by  order,  that  the  husband  pay  all  reasonable  expenses  of  the  wife 
in  the  prosecution  or  defense  of  the  i)etition,  including  attorney's 
fees.  DeRuiter  v.  DeRuiter,  9. 

8.  Allouxmce, — New  Tried, — The  granting  of  an  allowance  to  the 
wife  under  §1054  Bums  1901  in  a  suit  for  divorce  is  not  a  cause 
for  a  new  trial,  but  is  the  subject  of  an  independent  assignment 
of  errcSr  on  appeal.  Stewart  v.  Stewart,  S78. 

9.  '  Allovxmce  to  Wife, — Abuse  of  Discretion, — Appeal  and  Error. — 
To  warrant  the  reversal  of  a  judgment  for  divorce  on  account  of 
the  abuse  of  discretion  of  the  court  in  making  an  allowance  to  the 
wife  i)ending  the  litigation,  the  abuse  of  discretion  must  clearly 
api)ear.  Stewart  v.  Stewart,  378, 

10.  Affidavit  as  to  Residence,  —  Complaint, — A  complaint  for  di- 
vorce properly  sworn  to,  containing  also  the  matter  required  by 
§1043  fiums  1901  in  an  affidavit  as  to  the  residence  of  the  plain- 
tiff may  serve  the  purpose  of  a  complaint  and  the  required  affidavit 
as  to  residence.  Stewart  v.  Stewart,  378, 


Repair, — Township  Trustee, — Assessment, — Under  §§5637,  6638  Bums 
1901,  requiring  a  landowner  to  make  repairs  on  his  allotment 
of  a  public  ditch  within  a  specified  time  after  notice  thereof, 
a*  landowner  cannot  avoid  the  payment  of  an  assessment  for  the 
cost  of  the  repairs  thereof  made  by  the  township  trustee,  after 
the  expiration  of  the  time  given  in  the  notice,  because  of  a 
promise  made  by  the  trustee  to  permit  the  landowner  to  make  the 
repairs  after  the  expiration  of  the  time  specified  in  the  notice. 

Davison  v.  Campbell,  688, 

EMPLOYEB'S  TJABTT«TTY  ACT— See  Masteb  and  Servant,  24- 
27;  Chicago,  etc,,  R.  Co,  v.  Richards,  46;  Terre  Haute,  etc,,  R,  Co, 
V.  Rittenhouse,  633, 

EMFLOYEB'S  LIABILITY  INSTJBANOE— See  Insurakoe. 

ENTIBETIES — Mortgage  of  estate  held  by  entireties  to  secure 
debt  of  husband,  see  Mortoagbs,  3;  Lavene  v.  Jamecke,  £21, 

ESTATES — Oonfliot  between  premises  and  habendum  of  deed*  see 
Deeds,  2;  Chamberlain  y,  Runkle,  699, 


1.  Judgments, — Equitable  Assignment, — ^Where  a  judgment  was  com- 
promised and  settled  by  the  original  parties,  one  claiming  to  be 
the  equitable  owner,  cannot  enforce  the  collection  thereof,  whete 
he  stated  to  a  partner  of  one  of  the  judgment  debtors,  prior  to 
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the  settloment,  that  the  judgment  debtors  owed  him  nothing,  and 
the  judgment  debtors  had  no  notice  of  his  claim  of  ownership 
at  the  time  of  the  settlement.  LiUle  v.  Koerrier,  625, 

2.  Trade  Firtiireg. — Chattel  Mortgages. — ^Where  the  owner  executes  a 
chnrtel  mortgage  upon  a  mill  erected  upon  leased  premises  he 
will  be  estopped,  in  an  action  to  enforce  the  mortgage,  to  deny 
that  it  is  personal  property.  Gordon  v.  Miller,  6JJ. 

8.  Husband  and  Wife. — Mortgage. — Partition. — ^^  Where  a  husband 
joined  his  wife  in  the  execution  of  a  mortgage  for  the  purchase 
money  of  her  real  estat-e,  and  was  present  at  a  sale  thereof  by 
her  administrator  to  discliarge  the  debt,  and  hear<^  the  announce- 
ment made  that  all  of  the  land  would  be  sold,  and  stood  by 
without  objection  and  saw  all  of  the  land  sold  for  a  sum  insuffi- 
cient to  satisfy  the  debt,  he  will  be  estopx)ed  to  claim  a  one- 
third  interest  in  the  land  as  against  the  purchaser  who  was 
ignorant  of  any  claim  or  right  of  the  husband  in  the  land  and 
was  deceived  by  hte  conduct.  Roach  v.  Clark ,  350. 

EVIDENCE — Of  custom  in  business  transactions,  see  Customs  and 
Usages;  Luptou  y.  NickoUj  5J9. 

As  to  value  of  property  in  action  for  breach  of  covenant  of  war- 
ranty, see  Covenants,  2 ;  Shenvood  v.  Johtuton,  378. 

As  to  value  of  lumber  in  action  for  breach  of  contract  of  sale,  see 
Sales,  1 ;  Pape  v.  Ferguson,  298. 

Of  execution  of  note,  see  Bills  and  Notes,  1 ;  McDonald  v.  Hare^ 

Official  survey  of  land  prima  facie  evidence  of  lines  and  oomeiB 
established,  see  Boundaries,  2;  Miller  v.  Whiter  871. 

Exceptions  to,  see  Trial,  4,  5;  Treschnian  v.  Treschman,  306; 
Sfiewalter  v.  Hamilton  Oil  Co. ,  5/i?. 

Freedom  from  contributory  negligence  may  be  shown  by  circum- 
stantial evidence,  see  Negligence,  6,  7;  Pittsburgh,  etc.,  R.  Co. 
V.  Parish,  189. 

Admission  after  argument,  see  Trial,  7 ;  Stewart  v.  Stewart,  379. 

1.  Contrwis. — Oral  Negotiations. — Oral  negotiations  leading  up  to  a 
writt<?n  contra<5t  are  merged  in  the  writing,  and  it  is  error  to 
admit  in  evidence  such  oral  negotiations  in  an  action  for  breach  of 
the  contract.  Ayre^  v.  BlexnnSy  101. 

2.  Actum  for  Breach  of  Contract. — Sales. — ^In  the  trial  of  an  action 
for  damages  for  a  breach  of  a  written  contract  to  sell  and  deliver 
logs  and  lumber,  notes  executed  by  plaintiff  under  the  contract, 
and  paid,  were  properly  introduced  in  evidence  for  the  pmnpose  of 
sliowing  plaintiff's  compliance  with  the  contract. 

Pape  V.  Ferguson,  398. 

8.  Letters.— Sales. — Commission.— In  an  action  for  a  commission  for 
the  sale  of  timber  the  testimonv  of  a  witness  that  he  read  a  letter 
from  plaintiff  addressed  to  defendant  in  reference  to  the  sale  of 
the  timber  was  improperly  admitted,  where  the  defendant  testified 
that  he  never  received  the  letter  and  there  was  no  evidence  that 
he  ever  received  it.  Stone  v.  Heaton,  414. 

4.  Sales.— Commission.— In  an  action  for  a  commission  for  the  sale 
of  timber  upon  an  alleged  contract  that  plaintiff  was  to  receiye 
an  amount  equal  to  the  money  i>aid  for  the  timber  in  ezoeas  of 
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$l,o(X),  the  timber  being  sold  for  |2,100,  evidence  that  defendant 
offered  to  take  $1,5<K)  for  the  timber  previous  to  the  sale  was  com- 
petent as  tending  to  show  tliat  defendant  was  willing  to  sell  for 
|l,600.  SU/tie  V.  lleatouy  4I4. 

5.  Building  and  Loan  Associaiionn, — In  an  action  by  a  building  and 
loan  association  to  foreclose  a  mortgage  it  was  not  error  to  permit 
the  association's  bookkeeper  to  testify  as  to  the  balance  due  on  the 
loan  as  shown  by  the  books  of  the  association. 

Plank  V.  Indiana  Mvlvuai  Building y  etc.,  Assn,,  259, 

6.  Letters. — ^It  was  not  error  to  admit  in  evidence  a  copy  of  a  letter, 
the  original  of  which  liad  been  placed  in  an  enveloi)e  addressed 
to  defendant,  and  properly  stami)ed  and  mailed. 

Pape  V.  Fergvson,  298. 

7.  Letters. — ^No  error  was  committed  in  refusing  to  admit  in  evi- 
dence in  the  trial  of  a  bastardy  proceeding  a  letter  purporting  to 
liave  been  written  by  relatrix  to  defendant,  where  relatrix  testified 
that  she  did  not  write  it,  and  it  was  not  shown  that  it  was  re- 
ceived in  due  course  of  mai\  or  tliat  it  was  genuine. 

Lingg  v.  State^  ex  rel.,  24S. 

8.  Contracts. — Letters. — Compromise  and  Settlement. — ^In  an  action  for 
the  breach  of  a  contract  to  deliver  lumber,  a  letter  written  by 
plaintiff  to  defendant  containing  some  matter  concerning  an  offer 
to  compromise  was  properly  admitted  in  evidence,  where  the  court 
limited  it  to  showing  whether  the  plaintiff  had  abandoned  the 
contract.  Pape  v.  Ferguson,  298. 

9.  AssdfuU. — Damages. — Statements  Made  by  Plaintiff. — ^In  an  action  by 
an  infant  against  her  stepmother  for  injuries  resulting  from  an 
assault,  evidence  by  the  son  of  defendtuit,  who  lived  with  the 
family,  that  he  never  heard  plaintiff,  nor  any  membc^r  of  the 
family,  in  the  presence  of  plaintiff,  speak  of  the  assault,  was  prop- 
erly rejected,  as  the  offered  evidence  did  not  tend  to  negative  any 
disputed  fact  essential  to  plaintiff's  cause  of  action. 

Tre^chman  v.  Treschman,  206» 

10.  Assault. — Damages, — Reputation  of  Defendant  for  Peace  and  Quiet. — 
In  the  trial  of  an  action  for  damages  for  personal  injuries  result- 
ing'from  an  assault  by  a  stepmother  upon  her  stepchild  evidence 
of  the  general  reputation  of  defendant  for  peace  and  quiet,  was 
properly  excluded.  Trench  man  v.  Trrschman,  206. 

11.  Assaidt.  — Damages.  — Expre^ons  of  Suffering.  — In  an  action  for 
damages  on  account  of  personal  injuries  resulting  from  an  assault, 
an  objection  to  a  question  as  to  what  * 'complaint,"  if  any,  plain- 
tiff ever  made  to  witness  of  any  suffering  was  properly  overruled, 
as  the  word  ''complaint"  was  doubtless  understood  by  the  wit- 
ness to  mean  "wliat  expression  of  pain." 

Treschman  v.  Treschman,  206. 

12.  Parent  ami  Child. — Stepmother. — Assaidt  Upon  Child. — ^In  an  action 
by  a  child  against  her  stepmother  for  damages  for  an  assault,  the 
testimony  of  the  f atlier  that  he  informed  her  sisters  thereof  when 
they  came  home,  in  the  afternoon  of  the  day  of  the  assault,  was 
competent  as  tending  to  fix  the  time  of  the  assault. 

Treschman  v.  Trpschman,  ii06. 

13.  Hearsay  Evidence. — ^In  an  action  by  an  infant  against  her  step- 
mother for  personal  injuries,  evidence  that  it  was  the  general 
repute  in  the  neigliborhood  that  the  weakness  of  plaintiff's  eyes 
was  caused  from  measles,  and  that  plaintiff's  mother  told  witness 
in  the  presence  of  plaintiff,  tlien  two  years  old,  that  plaintiff  had 
had  the  measles  and  that  it  had  caused  lier  eyes  to  become  weak, 
was  properly  rejected  as  hearsay.         Treschman  v.  Treschman,  206. 
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14.  Expert  Testimony. — Defective  ApplianceB, — Master  and  Servant. — In 
an  action  by  an  employe  for  personal  injuries  sustained  by  rea- 
son of  a  defective  pulley  it  was  not  error  to  permit  a  witness  to 
testify  that  a  pnlley  similar  to  the  one  nsed  was  not  a  suitable 
and  proper  appliance  with  which  to  do  the  work  in  question. 

Indiana,  etc.,. Coal  Co.  v.  Buffey,  108, 

EXCEPnOKS,  BILL  OF— See  Appeal  akd  Error. 

EXECT7T0BS  AND  ADMTNISTBATOBB— Exception  by  admin- 
istrator to  guardian's  report,  see  Guardian  and  Ward,  3; 
Peterson  v.  Erwin,  SSO. 

1.  Action  on  Bond. — Administrator  de  Bonis  Non. — ^Where  an  admin- 
istxator  failed  fully  to  account  for  funds  arising  from  the  sale  of 
real  estate  of  decedent  an  action  cannot  be  maintaihed  by  an  ad- 
ministrator de  bonis  non  on  the  bond  of  such  administrator  for  the 
recovery  of  such  funds,  it  being  shown  that  the  funds  not  ac- 
counted for  belonged  to  decedent's  widow  for  her  interest  in  the 
real  estate  sold,  and  that  no  part  thereof  belonged  to  the  deced- 
ent's estate.  CtdUn  v.  State,  ex  rel.,  SS5, 

2.  Guardian  and  Ward. — Exception  to  Guardian's  Report. — ^It  is  the 
duty  of  the  administrator  of  the  estate  of  a  person  under  guard- 
ianship at  the  time  of  his  death  to  file  exceptions  to  the  guard- 
ian's final  rei)ort,  if  he  has  reason  to  believe  that  the  assets  of 
the  estate  were  not  properly  accounted  for  by  the  guardian. 

Peterson  v.  Erunn,  SSO, 

8.  Costs.— Decedent's  Estates. — An  estate  is  not  chargeable  with 
the  expense  of  litigation  in  which  it  has  no  interest  and  from 
which  it  can  receive  no  benefit.  Cullen  v.  Stale,  ex  rel.,  SS5. 

EXHIBITS— In  pleading,  see  Pleading,  4,  5;  Marley  v.  National 
Building,  etc.,  Assn.,  S69, 

EXPEKT  TESTIMONT— As  to  whether  appliance  was  defective, 
see  Evidence,  14 ;  Indiana,  etc. ,  Coal  Co.  v.  Buffey,  108. 

VEJJjOW  servants — See  Master  and  Servant. 

FIXTUKES — Mortgaging  trade  fixtures,  see  Estoppel,  2;  Gordon 
V.  Miller,  61S. 

Trade  Fixtures, — Chattel  Mortgages, — ^A  mill  and  machinery  placed 
upon  leased  premises  by  the  lessee  which  can  be  removed  with- 
out x)ermanent  injury  to  the  realty  is  personal  property  and  sub- 
ject to  mortgage  as  cliattels.  Gordon  v.  Miller,  612, 

FOBMEB  A1>JX7DIGATI0N— In  action  between  payee  of  note, 

principal  and  sureties,  and  holder  of  a  mortgage,  see  Judgment, 

5;  Young  Y,  Stevens,  664. 

Ruling  on  Demurrer  to  Answer  Does  not  Owwtifute.— Where  a  cause  is  dis- 
posed of  upon  a  demurrer  to  an  answer,  and  not  ui>on  its  merits, 
it  does  not  constitute  a  former  adjudication.  It  is  only  where  the 
matter  in  issue  has  either  been  actually  or  presumptively  denied 
that  the  judgment  is  a  bar  to  another  action. 

Beidenkoff  v.  Brazee,  646. 

FBAXTD— Pleading  fraud,  see  Brokers,  2 ;  Rahb  v.  Johnson,  666, 

False  representations  by  school  teacher  that  she  was  not  married, 
see  Schools  and  School  Districts,  4;  Guilford  School  Tp,  t. 
Roberts,  S66. 
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False  Tepresentations  of  officers  of  building  and  loan  association 
as  defense  in  action  to  foreclose  mortgage,  see  Building  and 
Loan  Assooiations,  8;  Hartnum  y.  Intematianal  BvUding,  etc., 
Assn.,  65. 

Agreement  of  school  teacher  not  to  marry,  see  Gontraots,  6; 
Guilford  School  Tp.  v.  Roberts,  S55. 

Promise  to  he  Performed  in  Future. — ^A  promise  to  do  Something  in  the 
fntnre,  although  not  intended  to  be  performed,  does  not  consti- 
tute fraud.  Ayres  v.  Blemns,  101. 

FRATTDTTLENT  CONVETANOES— To  avoid  payment  of  alimony, 
see  DnroRGE,  1,  2,  3,  4,  B;  DeRuiter  v.  DeRuiter,  9. 

Fraudulent  Intent. — Proof. — ^It  is  not  necessary  in  an  action  to  set 
aside  a  conveyance  of  real  estate  as  fraudulent  to  make  direct 
proof  of  fraudulent  intent,  but  such  intent  may  be  inferred  from 
facts  established.  DeRuiter  v.  DeRuiter,  9. 

GARNISHMENT— Pending  appeal,  ^ee  Attachment;  Salem-Bed- 
ford Stone  Co.  v.  Hobhs,  5^0. 

OAS — See  Mines  and  Minerals. 

QBAVEL  B.OADS — See  Highways. 

OTJARANTT — Of  maturity  of  building  and  loan  association  stock, 
see  BuiLDiNQ  AND  LoAN  AssooiATiONS,  4;  Union  Mutual,  etc.y 
Assn.  V.  Aichele,  69. 

aXXARDIAN  AND  WABB— Duty  of  administrator  of  ward's  es- 
tate, see  Executors  and  Administrators,  2;  Peterson  v.  Envin, 
SSO. 

1.  Quieting  Tide. — ^A  guardian  who  has  never  had  possession  of  his 
ward's  real  estate  cannot  maintain  an  action  to  quiet  title  thereto. 

Tucker  v.  White,  S£8^ 

2.  Failure  to  Make  Report.  —  Compensation  of  Guardian.  —  Guardian  of 
Person  of  Unsound  Mind. — The  provision  of  the  statute  relating  to 
the  guardianship  of  minors  which  requires  the  guardian  to  rendear 
to  the  proper  court  an  account  of  his  receipts  and  expenditures 
at  least  once  in  eveiy  two  years,  and  failing  to  do  so  receive  no 
allowance  for  services,  applies  to  guardians  of  persons  of  un- 
sound mind.  Peterson  v.  Erwin,  SSO. 

8.  Exceptions  to  Report. — ^Exceptions  filed  by  an  administrator  to  the 
final  settlement  report  of  the  guardian  of  his  decedent  brings  up 
for  review  all  previous  reports  made  by  the  guardian. 

Peterson  v.  Erwin,  SSO. 

4.  Illegal  Allowance  for  Services. — Where  a  guardian  in  a  current  re- 
port takes  credit  for  any  allowance  for  services  contrary  to  the 
provision  of  the  statute,  such  credit  should  be  charged  to  the 
guardian  in  the  final  settlement  report  as  assets  of  the  ward's 
estate.  Peterson  v.  Erwin,  SSO. 

5.  Settlement  and  Discharge. — Action  on  Guardian's  Bond. — ^Where  upon 
the  ];)etition  of  guardian  the  court  directed  that  the  guardian  be 
given  credit  with  the  balance  in  his  hands  for  the  board  and  care 
of  his  ward  and  that  he  be  discharged  from  his  trust,  the  ward 

Vol,  2&-46 
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not  being  represented  in  such  prooeedin^  by  guardian  ad  litem  ^  or 
otherwise,  such  proceeding  and  order  did  not  constitute  a  settle- 
ment between  the  guardian  and  ward,  and,  upon  attaining  liis 
majority,  the  ward  can  maintain  an  action  on  the  guardian's 
bond,  notwithstanding  such  order  of  discharge. 

State,  ex  rel.,  v.  Stockwell,  5S0, 

6.  Action  Agai7i8t  Chtardi/in  for  Conversion, — Pleading. — ^In  an  action 
by  a  ward  against  his  former  guardian  and  sureties  for  conver- 
sion, an  answer  that  the  guardian  fully  and  properly  accounted 
for  and  paid  out  all  the  money  received  by  him  as  such  guardian 
is  insufticient,  where  it  was  not  alleged  that  the  payment  was 
made  to  the  ward,  or  accounted  for  to  the  proi)er  court,  the  aver- 
ment that  it  was  proi)erly  accounted  for  being  a  mere  conclusion. 

State,  ex  rel. ,  v.  Stockwdl,  5S0. 

7.  Action  on  Guardian'^  Bond.  —  Conversion. — Set-Off. — In  an  action 
by  a  ward  on  his  former  guardian* s  bond  for  conversion,  cliarg- 
ing  that  the  guardian  fraudulently  obtained  his  discharge,  the 
sureties  cannot  set  oflF  a  claim  for  services  rendered  by  the  guard- 
ian, since,  if  the  guardian  was  guilty  of  conversion,  he  was  not 
entitled  to  compensation,  and  if  the  order  of  discharge  proved  to 
be  valid,  no  cause  for  set-off  would  exist. 

State,  ex  rel. ,  v.  Stockwell,  SSO, 

HAKMLESS  EBBOB— On  appeal,  See  Afpbal  and  Error,  89; 

Miufselnuni  v.  Hays,  360. 

HEABSAY— See  EviDENOB,  18;  Treschmany,  Treaehman,  S06. 


1.  Location  of. — Amendment  of  Petition. — ^Where  the  petition  for  the 
location  of  a  highway  was  fQed  after  due  notice  as  required  by 
statute,  and  subsequently  an  amended  x)etition  was  filed  mate- 
rially changing  the  length  of  the  proposed  highway,  no  new  notice 
being  given,  the  board  of  commissioners  had  no  jurisdiction  to  de- 
termine the  matters  set  forth  in  the  amended  petition,  since  each 
amended  petition  was  equivalent  to  a  new  proceeding. 

Thrall  v.  Gosnell,  17J^ 

2.  Petition  to  Establish  Highway. — AmendmetU. — The  board  of  county 
commissioners  has  power  to  allow  amendments  to  petitions  to 
locate  a  highway.  Thndl  v.  Gosnell,  174. 

3.  Petition  to  Establish. — Jurisdiction  of  County  Commissioturs. — ^In  pro- 
ceedings to  establish  a  highway,  under  4^742  Bums  1901,  the 
board  of  commissioners  has  no  jurisdiction  unless  the  petition  is 
signed  by  at  least  twelve  freeholders  of  the  county,  six  of  whom 
reside  in  the  immediate  neighborhood  of  the  proposed  highway. 

Thrall  v.  Gosnell,  174, 

4.  Injury  from  Fire. — Measure  of  Damages. — ^In  an  action  against  a 
railroad  company  for  damages  for  injuries  resulting  to  a  high- 
way from  fire  escaping  from  defendant's  right  of  way  the  measure 
of  damages  is  the  amount  which  has  been  or  will  be  expended 
necessarily  in  making  rex>airs. 

Pittsburgh,  etc.,  R,  Co.  v.  Iddings,  504. 

6.  Damages  To. — When  Action  Accrues. — ^The  right  of  action  for  in- 
jury to  a  higliway  accrues  when  the  injury  is  consummated. 

Pittsburgh,  etc.,  R.  Co.  v.  Iddings,  504* 

6.  Dftmages. — Artinn  by  Township. — A  civil  township  has  such  an  in- 
terest iu  tlie  public  higliways  therein  that  it  may  maintain  aD 
action  for  damages  for  their  injury. 

Pittsburgh,  etc,,  R,  Co.  v.  Iddings,  504. 
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7.  CoTUftntction  of  Free  Gravel  Rofids. — Extras, — ComjienBotixm, — ^In  an 
action  against  the  board  of  county  commissioners  on  a  claim 
against  the  county  for  extras,  filed  by  one  who  contracts  to  build 
a  free  gravel  road,  the  plaintiff  is  not  entitled  to  an  order  against 
such  commissioners  requiring  them  to  issue  additional  bonds,  and 
levy  an  additional  tax  to  raise  a  fund  sufficient  to  pay  the  claim. 

Deitrick  v.  Board,  etc. ,  8S, 

8.  Construction  of  Free  Gravel  Roads. — Payment  for  Extras. — Au- 
thoriiy  of  County  Commissioners. — Under   the   gravel   road   act  of 

.  1893  and  acts  amendatory  thereto  (^6924-6967  Bums  Supp.  1897), 
the  board  of  county  commissioners  acts  as  the  enforced  agent  of  the 
taxpayers  within  the  taxing  district,  and  the  bonds  issued  do  not 
constitute  a  debt  against  the  county,  but  against  the  taxpayers 
of  the  taxing  district.  The  board  of  commissioners,  therefore, 
has  no  authority  to  make  an  allowance  from  tlie  county  funds  for 
extra  work  done  at  the  instance  of  the  board. 

Deitrick  v.  Board,  etc.,  8S. 

HUSBAND  AND  WIFE— Partition  sale  of  husband's  interest  in 

land  without  making  wife  party,  see  Partition;    Wagner  v. 

Carskadon,  67S. 

Married  woman  as  surety,  see  Mortqaqes,  8;   Principal  and 
Surety;  Lavene  v.  Jamecke,  221;  Beidenkoff  y.  Brazee,  646. 

Property  of  heirs  in  note  made  payable  to  husband  or  wife,  see 
Descent  and  Distribution,  4 ;  Collyer  v.  Cook,  272. 

Estoppel  of  husband  to  claim  interest  in  wife's  property,  see 
Estoppel,  3;  Roach  v.  Clark,  250. 

1.  Principal  and  Surety. — Mortgages. — ^A*  mortgage  executed  by  a  mar- 
ried woman  to  indemnify  the  sureties  on  her  husband's  notes 
given  for  the  purchase  money  of  the  mortgaged  real  estate  is 
valid  in  equity.  Morgan  v.  Street,  ISl. 

2.  Bills  and  Notes. — Suretyship. — Coverture. — ^The  defense  of  covert- 
ure under  the  laws  of  Indiana  cannot  be  interposed  by  a  married 
woman  in  an  action  against  her  as  surety  on  a  note  executed  and 
made  payable  in  Indiana,  given  to  make  good  the  default  of  the 
principal  on  a  bond  executed  in  Ohio  in  which  such  married 
woman  was  surety,  since  the  bond  was  governed  by  the  laws  of 
Ohio.  Robinson  v.  Pease,  610. 

IMPEACHMENT— Of  witness,  see  Witnesses;  Famous  Mfg.  Co. 

V.  Harmon,  117. 

INDOBSEMENT— Of  note  in  blank,  see  Bills  and  Notes,  6 ;  Ro- 
'  senthal  v.  Rambo,  265. 

INFANTS — Contracts  by,  see  Contracts,  9;  Gvllett  v.  GvlUtt,  670. 

INJUNCTION— Authority  of  Appellate  Court  to  issue,  see  Appel- 
LATB  Court,  1;  Baltimore,  etc.,  R.  Co.  v.  Wabash  R.  Co.,  185. 

1.  Pending  Appeal. — Where  a  party  applying  for  injunctive  relief 
pending  an  appeal  does  not  ask  the  prevention  of  anything  author- 
ized by  the  judgment  appealed  from,  but  consents  that  until  the 
final  hearing  the  judgment  of  the  court  below  shall  be  carried  into 
effect,  and  it  is  not  alleged  or  suggested  that  anything  is  being 
attempted  or  threatened  except  what  is  authorized  by  the  judg- 
ment, an  ancillary  injunction  will  not  be  issued. 

Baltimore,  etc,,  R.  Co.  v.  Wabash  R.  Co.,  185. 
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INJUNCTION— Continued. 

2.  Pending  Appeal. — ^Pen^ing  an  appeal  from  a  judgment  appropri- 
ating a  crossing  of  the  railway  of  the  appellee  over  the  previously 
constructed  railway  of  apx)ellant8,  api)ellants  obtained  a  restrain- 
ing order  until  the  hearing  of  an  application  for  an  injunction 
could  be  had.  Before  the  day  set  for  such  hearingthe  appellee 
filed  its  motion  to  dissolve  the  restraining  order,  neld,  that  the 
granting  of  an  injunction  would  render  no  substantial  aid  to  the 
court's  jurisdiction.      Baltimore,  etc.,  R,  Co,  v.  Wabash  JR.  Co,,  185, 

INSTBTTCTIONS— See  Trial. 

In  actions  for  personal  injuries,  see  Nbolxgskos,  9-15;  Van  Camp 
Hardware  and  Iron  Co.  v.  O'Brien^  162;  Woitman  Y,  Mimch,  SI, 

INSTTIIANCE— 

1.  Siaiements  of  Agent  Pending  NegoHatUm*  for  Policy, — Statements  of 
an  insurance  agent  x>ending  negotiations  for  a  policy  are  not,  in 
the  absence  of  fraud,  available  to  vary  the  terms  of  the  contract 
subsequently  entered  into.  WelU  v.  Vermont  Life  Ins.  Co.,  6£0, 

2.  Default  in  Payment  of  Premium. — Bight  of  Insured  to  Paid-Up  Policy, 
— Where  by  its  terms  a  life  insurance  i)olicy  is  forfeited  uix>n 
the  failure  to  pay  an  annual  premium  when  due,  but  provides 
that  after  three  payments  are  made  the  insured  ma^,  within  six 
montlis  after  default,  surrender  the  policy  and  receive  a  paid-up 
policy  for  a  stated  amount,  the  right  to  such  paid-up  policy  is 
lost  by  inexcusable  delay  in  demanding  it  until  the  six  months 
has  expired.  Wells  v.  Vermont  Life  Ins.  Co.,  6£0, 

8.  Action  to  Compel  the  Issuance  of  Paid-Up  Policy. — Complaint. — ^In 
an  action  to  compel  an  insurance  company  to  issue  a  paid-up 
policy,  an  allegation  in  the  complaint  that  on  receipt  of  the  pol- 
icy the  insured  paid  three  annual  premiums  in  advance  to  secure 
insurance  for  the  face  of  the  policy  for  three  years,  and  thereafter 
secure  paid-up  insurance  for  the  amount  for  which  a  paid-up  pol- 
icy would  then  be  issued,  and  ''that  the  main  consideration  for 
taking  the  policy  and  paying  such  premiums  in  advance  was  the 
agreement  of  the  company  to  issue  such  jiaid^up  X)olicy  on  de- 
mand, ' '  was  not  equivalent  to  an  averment  that  the  x)olicy  was 
*•  surrendered  "  at  the  expiration  of  the  three  years. 

Wells  V.  Vermont  Life  Ins.  Co.,  620, 

4.  Employers  Liability  Insurance. — Notice  of  Liability.  —  Immediate 
Notice. —The  word  **  immediate**  as  used  in  an  employer's  liability 
policy  providing  tliat  the  employer  shall  not  incur  any  expense 
without  the  consent  of  the  insurer,  but  "if  an  accident  is  suffi- 
ciently serious  to  necessitate  immediate  medical  assistance,  the 
same  may  be  rendered  at  tlie  cost  of  the  corporation,  who  will 
not,  however,  pay  the  cost  for  any  subsequent  medical  aid,  unless 
previously  authorized  by  them,"  means  within  a  reasonable  time,, 
and  such  time  could  in  no  event  extend  beyond  the  period  within 
which  the  notice  of  the  accident  was  or  should  have  been  for- 
warded and  such  further  interval  as  might  have  been  neoessary 
to  enable  the  insurance  company  to  act  therein. 

Employers,  etc.,  Corp.  v.  Light,  etc.,  Co,,  4S7, 

5.  Employers  Liability  Insurance. — Medical  Assistance. — Living  Expenses, 
— A  inrovision  in  a  ix)licy  of  an  employer's  liability  company  giv- 
ing the  insured  the  riglit  to  render  immediate  medical  assistance' 
to  an  injured  employe  at  the  expense  of  the  insurer,  does  not  in- 
clude living  expenses  of  the  employe. 

Employers,  etc.,  Corp.  v  lAght,  etc.,  Co.,  4S7, 
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jjlTiUtSOOATOBIES  TO  JXJBT— See  Tbial. 

Overmling  motion  for  judgment  on  anfiwers  to,  see  Appbal  and 
Error,  41 ;  Union  Centred  Life  Ins,  Co,  v.  Evans,  518. 

INTOXICATIKG  LIQUOBS— 

1.  License. — RemoTistrance. — Where  an  applicant  for  a  license  to  sell 
intoxicating  liqnor  published  a  notice  of  his  intention  to  apply 
for  a  license  at  the  December  session  of  the  board  of  commission- 
ers and  made  no  application  at  such  session,  but  published 
another  notice  in  December  of  his  intention  to  apply  for  a  license 
at  the  following  January  session,  a  remonstrance  filed  tliree  days 
before  the  December  session  is  available  to  defeat  the  application 
made  at  the  January  session.  McLaughlin  v.  Wider,  61, 

2,  License. — Notice. — Publication. — ^An  applicant  for  a  license  to  sell 
intoxicating  liquors  gave  notice  of  such  application  in  a  paper 
purporting  to  be  published  in  a  village  of  the  county  sixteen 
miles  distant  from  the  town  in  which  he  proposed  to  sell,  but 
which  was  printed  in  another  county  and  mailed  in  bulk  to  a 
person  residing  in  the  village,  who  remailed  the  papers  to  sub- 
scribers. Only  three  copies  of  the  paper  were  sent  to  the  town- 
ship in  which  the  applicant  resided,  and  in  the  seven  nearest 
townships  thereto  the  circulation  thereof  did  not  exceed  a  dozen 
copies.  It  was  further  shown  that  the  notice  was  published  but 
once,  and  but  one  copy  of  the  pai)er  containing  the  notice  came  to 
the  township,  which  copy  was  received  by  the  applicant.  Other 
newspapers  of  general  circulation  were  printed  and  published  in 
the  county  and  the  town  where  the  applicant  proposed  to  sell, 
and  the  applicant  testified  that  his  purpose  in  publishing  the 
notice  in  said  paper  was  to  defeat  the  people  of  the  township 
who  opposed  the  granting  of  the  license.  Heldf  that  the  notice 
was  insufficient  under  §7278  Bums  1901.  Goodin'ne  v.  Flint,  36, 

8.  Action  on  Bond. — Danuiges. — Joint  License. — ^Defendants  in  an  ac- 
tion on  a  bond  conditioned  that  the  licensees  sliall  keep  an 
orderly  house  and  pay  all  fines  and  costs  that  might  be  assessed 
against  tliem  for  any  violation  of  the  provisions  of  the  act  under 
which  the  license  was  procured,  and  pay  all  judgments  for  civil 
damages  Rowing  out  of  the  unlawful  sales,  etc,  cannot  escai)e 
liability  in  a  civil  action  thereon  for  x>ersonal  injuries  received 
in  their  place  of  business  by  an  assault  therein,  and  for  money 
taken  from  relator  wliile  therein,  on  the  ground  that  the  bond 
was  void  because  the  license  to  sell  intoxicating  liquors  was  void 
because  issued  to  defendants  jointly.    State,  ex  rel.,  v.  Golding,  23$, 

JTTDGES — Signing  of  bill  of  exceptions  when  there  is  a  change  in 
judicial  circuit,  see  Appeal  and  Error,  9 ;  Carr  v.  Noah,  105. 

Powers  of  Special  Judge, — The  power  of  a  special  judge  ceases  after 
final  judgment  has  been  rendered  in  the  cause  which  he  was  ap- 
I)ointed  to  try.  Jones  v.  Peters,  383, 

JUDGMENT — ^Action  to  enforce  judgment  rendered  in  another 
state,  see  Process  ;  Anthony  v.  Masters,  239. 

Judgment  construing  a  will  a  final  judgment,  see  Appeal  and 
Error,  3 ;  Hawes  v.  Kepley,  306, 

Motion  in  arrest,  see  Criminal  Law,  2 ;  Nichols  v.  State,  67^, 

Bight  of  equitable  assignee,  see  Estoppel,  1;  JJttie  v.  Koemer,  696. 

1.  Assignment. — The  assignee  of  a  judgment  takes  it  subject  to  all 
equities  existing  in  favor  of  the  judgment  defendant  against  the 
judgment  plaintiff.  Anthony  v.  Masters,  £39, 
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2.  Assignvient. — Pleading. — An  action  on  an  assigned  judgment  is 
properly  brought  in  the  name  of  the  assignee,  and  it  is  not  nec- 
essary to  set  out  or  to  exliibit  a  copy  of  the  written  assignment. 

AriUhony  v.  Masten,  239. 

8.  Notice. — Process. — Collcderal  Attack. — That  a  judgment  was  ren- 
dered upon  a  notice  wliich  under  the  law  of  the  State  in  wliich 
it  was  rendered  was  too  sliort,  and  was  therefore  erroneous,  and 
subject  to  be  set  aside  or  reversed  under  proper  methods  provided 
y^y  law,  cannot  defeat  a  recovery  upon  the  judgment  still  sub- 
sisting in  full  force.  Anthony  v.  Masters,  eS9. 

4.  Collateral  Attack. — ^A  collateral  attack  is  one  in  wliich  the  inva- 
lidity of  the  judgment  is  predicated  upon  matters  dehors  the  record. 

City  of  Greensburg  v.  Zoller,  126. 

5.  Principal  and  Surety. — Morf{fa^es. — The  payee  of  a  note  brought 
suit  thereon  against  the  principal  and  sureties,  and  also  against 
the  holder  of  a  mortgage  executed  by  the  principal,  to  have 
the  mortgage  declared  miudulent  and  void  as  against  cred- 
itors. The  sureties  were  defaulted,  and  judgment  was  given 
plaintiff  against  the  principal  and  sureties  on  the  note,  but  the 
mortgage  was  held  valid  and  foreclosed  on  the  holder's  cross- 
complaint.  The  sureties  paid  the  judgment  on  the  note,  and 
brought  suit  for  the  recovery  of  the  amount  so  paid  and  to  have 
the  mortgage  judgment  declared  fraudulent  and  void  as  to 
creditors.  Held,  that  the  sureties  were  bound  by  the  adjudica- 
tion thereof  in  the  former  action.  Young  v.  Steiens,  654. 

6.  Quieting    Title. — Sheriff's    Certificate. — Deed. — ^In    a    suit  to   quiet 
'  title   defendant   filed  a  cross-complaint  setting  up  a  slieriff's 

certificate  to  the  land  in  controversy,  and  the  court  found  tliat 
plaintiffs  were  the  owners  of  the  land  and  entitled  to  have  their 
title  quieted ;  tliat  tlie  land  was  subject  to  the  lien  of  the  sheriff's 
certificate  held  and  owned  by  defendants,  and  adjudged  and  de- 
creed that  as  against  all  of  the  defendants,  except  as  to  liens  of 
the  defendants  as  set  forth,  the  plaintiffs'  title  to  the  real  estate 
be  forever  quieted,  and  tliat  '  *  defendants,  and  all  persons  claim- 
ing through  or  under  them  to  said  real  estate  or  any  part  or  i>aroel 
thereof  or  any  interest  therein  are  hereby  forever  enjoined  and 
restrained  from  setting  up  or  asserting  any  such  claims;"  tliat  the 
sheriff's  certificates  were  lieiis  on  the  land  and  tliat  the  liens 
should  not  be  devested  or  affected  by  such  proceedings,  and  that 
said  real  estate  is  subject  to  such  liens.  Held,  tliat  such  decree 
did  not  prevent  defendants  from  asserting  title  to  the  land  under 
sheriff's  deed  thereafter  executed.  Fromm  v.  Laurence,  388. 

JT7BISDICTI0N— Of  Appellate  Court,  see  Appellate  Court. 

JUSTICES  OF  THE  PEACE— Appeal  of  cause  witliin  jurisdiction 
of,  see  Appeal  and  Error,  1,  2;  Dugdale  v.  Doney,  283;  Brown 
V.  GraJiam,  59. 

IjANDLOBD  and  TENANT— Gas  and  oil  lease,  see  Mines  and 
Minerals,  1-S;  Simpson  v.  Pittsburgh,  etc.,  Glass  Co.,  343;  Heller 
V.  Lkuley,  555. 

1.  Tenant  Holding  Over. — Where  a  tenant  for  a  year  remains  in 
possession  of  leased  premises  after  his  t«rm  has  expired  without 
aiiy  special  agreement,  or  in  the  absence  of  any  cause  which 
might  properly  be  calh^d  compulsion  or  necessity,  the  landlord 
has  the  option  to  hold  him  liable  as  tenant  for  another  year. 

Alleinan  v.   Vink,  142, 
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liANDIiOBD  AND  TENANT— Continued. 

2.  TenaiU  Holding  Ot'er. — Intention, — ^A  tenant  who  remains  in  ix>S8e8- 
sion  of  a  dwelling-house  after  the  expiration  of  the  rental  period 
is  not  relieved  from  liability  for  the  rent  for  the  succeeding  rental 
period  because  of  an  unexpressed  purpose  on  his  part  to  retain 
I)ossession  only  till  he  could  procure  another  house. 

Allenian  v.  Viiik,  14^, 

8.  Lease. — Covenant  to  Repair  During  Tenancy. — A  promise  to  repair, 
made  by  a  landlord  to  liis  tenant  during  the  tenancy  without 
other  consideration  than  such  tenancy,  is  unenforceable. . 

lioehrs  v.  Timmojis,  578. 

4.  Covenant  to  Rep<tir  Not  Implied. — ^A  promise  to  repair  made  by  a 
landlord  prior  to  the  execution  of  a  lease  has  no  binding  effect 
if  not  incorporated  as  a  part  thereof.  Roehrs  v.  Timmona,  578. 

6.  Injury  from  Defective  Premii^es. — Liability  of  Landlord. — ^A  landlord 
is  not  liable  for  injuries  to  a  tenant  resulting  from  a  defective 
condition  of  the  premises,  he  not  having  let  the  premises  with 
knowledge  of  the  defects,  or  covenanted  to  make  repairs. 

Roehrs  v.  TimmonSf  578. 

6.  Negligence. — Injury  to  Tenant  from  Defective  Premises. — ^A  landlord 
employed  a  workman  to  make  repairs  upon  leased  premises.  The 
workman  broke  a  board  in  a  floor  over  which  the  tenant  and  her 
family  had  frequent  occasion  to  pass,  and  proposed  to  replace  it, 
but  was  told  by  the  landlord  to  go  on  with  his  work,  tliat  he 
would  fix  it.  Tlie  landlord  neglected  to  repair  it,  and  the  tenant, 
in  the  exercise  of  due  care,  and  without  notice  of  the  danger, 
stepped  upon  the  broken  board  and  was  injured.  Held,  that  the 
landlord  was  liable.  Aldag  v.  Ott,  54^ » 

LAW  OF  CASE— 

1.  Theory  on  Former  Appeal. — Where  the  theory  of  a  complaint  was 
the  same  as  in  a  former  trial  in  which  judgment  was  rendered  in 
favor  of  plaintiflF,  and  the  Appellate  Court  reversed  the  judg- 
ment, the  law  announced  upon  the  former  appeal  is  the  law  of 
the  case,  and  the  case  cannot  be  taken  from  the  operation  of  the 
doctrine  announced  in  the  former  appeal  by  an  attempt  to  change 
the  theory  thereof  in  brief  of  counsel  for  appellee. 

Terre  Haute,  etc.,  R,  Co.  v.  Zehner,  229, 

2.  Wliere  the  only  substantial  difference  between  an  amended 
complaint  and  the  original  which  was  held  sufficient  as  against 
a  demurrer  on  a  former  appeal  was  the  omission  of  plaintiff's 
wife  as  a  party  plaintiff,  the  decision  of  the  former  appeal  is  the 
law  of  the  case.  M ississinewa,  etc.,  Co.  v.  Andrews,  496, 

IiEASE — ^Gas  and  oillease,  see  Mines  and  Minerals,  1-^;  Simj)son. 
V.  Pittsburgh,  etc,  Glass  Co.,  343;  Heller  y.  Dailey,  555, 

IjETTEBiS— As  evidence,  see  Evidence,  3,  6;  Stcme  v.  Heatan,  414; 
Pajje  V.  Fergtison,  298. 

LICENSES — To  sell  intoxicating  liquors,  see  Intoxicating  Liquors, 
1,  2,  3;  McLaughlin  v.  Wisler,  61;  Goodivine  v.  Flint,  36;  State, 
ex  rel.,  v.  Golding,  2ii3. 

Joint    license    to   sell    intoxicating    liquors,    see    Intoxicatino- 
LiQUORS,  8;  State,  e.rrel.,  v.  Golding,  2S3. 

"LLFE  ESTATE — ^Devise  construed  as  life  estate,  see  Wills,  5,  6; 
Railsbark  v.  Gordon,  97;  Calvin  v.  Springer,  44^h 
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1.  When  Right  of  Action  Accrues, — Adverse  Possession. — ^Where  a  rail- 
road company  constructed  an  embankment  and  maintained  a 
culvert  of  insufficient  size  to  carry  away  the  accumulation  of 
water  in  times  of  heavy  rains,  resulting  in  the  overflow  and 
damage  to  plaintiff* s  property,  plaintiff's  action  for  damages  ac- 
crued at  the  time  of  the  overflow  and  resulting  injury,  and  not  at 
the  time  the  embankment  and  culvert  were  constructed. 

Kelly  V.  Pittsburgh,  etc.,  P.  Co.,  457, 

2.  Accrual  of  Right  of  Action. — Overflow  of  Land. — Private  Rights. 
— ^An  action  by  a  property  owner  for  damages  for  the  overflow  of 
his  land  caused  by  the  construction  of  an  embankment  and  an  in- 
sufficient culvert  by  defendant,  brought  more  than  twenty  years 
after  the  construction  of  the  embankment  and  culvert,  is  not 
barred  by  limitation  and  riglits  acquired  by  defendant  by  pre- 
scription, where  the  emb&nkment  was  constructed  in  a  public 
highway,  since  if  plaintin  was  injured  by  such  act  it  was  such 
injury  as  the  public  in  general  suffered,  and  for  which  he  liad  ixo 
remedy,  and  his  private  right  of  action  did  not  accrue  until  his 
land  was  overflowed  and  damaged. 

Kelly  V.  Pittsburgh,  etc.,  R.  Co.,  457. 

8.  Computation  of  Time. — Contracts  of  Hire. — Where  in  a  claim 
against  a  decedent's  estate  for  labor  the  services  are  continuous, 
and  no  time  is  fixed  for  payment,  or  when  the  contract  sliall  end, 
the  statute  of  limitations  will  not  begin  to  run  until  the  services 
are  ended.  Crampton  v.  Logan,  405. 

4.  No  Distirwtion  Between  Express  and  Implied  Contracts. — There  is 
no  distinction  in  respect  to  the  statute  of  limitations  between 
express  or  implied  contracts.  Crampton  v.  Logan,  405. 

5.  Work  and  Labor. — Qijutntum  Meruit. — Promise  to  Pay  by  Will. — One 
rendering  services  on  the  promise  of  the  employer  to  make  suit- 
able provision  in  his  will  in  payment  for  such  work  may  recover 
the  value  of  his  services  on  the  quantum  meruit,  although  the  prom- 
ise is  within  the  statute  of  frauds.  Gvllett  v.  Gullett,  670. 

6.  Promise  to  Pay  for  Services  by  Will. — ^A  cause  of  action  on  a 
promise  to  pay  for  services  by  will  does  not  accrue  until  the  em- 
ployer's death,  and  the  statute  of  limitations  does  not  begin  to 
run  until  such  time.  OuUett  v.  Gullett,  670. 

liOTTEBXES— 

Agent  for  Lottery. — Affidavit. — ^An  affidavit  charging  that  defendant 
did  **  unlawfully  act  as  an  agent  for  a  certain  lottery  scheme  or 
gift  enterprise '  *  charges  with  sufficient  certainty  the  offense  of 
acting  as  lottery  agent,  under  §2171  Bums  1901.    Nichols  v.  State,  674. 

KACHINEBY— Defective  appliances,  see  Master  and  Servant. 

BCASTEB  AND  SERVANT— See  Carriers;  Neguoence;  Rail- 
ROADs;  Street  Raiuioads. 

Death  of  railroad  conductor  caused  by  overhanging  limbs  of  trees, 
see  Railroads,  1,  2;  Pittsburgh,  etc.,  R.  Co.  v.  Parish,  189. 

Violation  of  statutory  duty  to  guard  dangerous  machinery,  see 
Negligence,  1 ;  Buehner  Chair  Co.  v.  Feulner,  479. 

1.  Defective  Appliance. — Knowledge  of  Defect. — ^In  an  action  for  per- 
sonal injuries  caused  by  a  defective  and  unsafe  machine,  an  fdle- 
gation  that  the  unsafe  condition  of  the  machine  was  known  to 
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the  defendant,  and  nnknown  to  plaintiff,  was  snffioient  to  rebut 
actual  knowledge,  and  to  repel  imputed  knowledge  on  the  part 
of  plaintiff.  Buehner  Chair  Co.  v.  Fetdner,  479. 

2.  Defective  Appliance.  —  Violation  of  Statutory  Duty, — The  statute 
makes  it  the  duty  of  an  employer  "propeirly  to  guard  all  danger- 
ous machines,  and  in  an  action  by  an  employe  for  an  injury  re- 
sulting from  an  unguarded  machine  it  is  not  necessary  to  allege 
failure  of  duty  on  tiie  part  of  the  factory  inspector. 

Buehner  Chair  Co.  v.  Feulner,  479. 

8.  Defective  Appliances.  —  Complaint. — A  complaint  by  a  mine  em- 
ploye for  personal  injuries  sustained  hj  reason  of  a  defective  pul- 
ley used  to  lower  and  raise  a  bucket  in  the  removal  of  dirt  and 
other  substances  from  the  shaft  in  which  plaintiff  was  at  work, 
which  avers  that  the  pulley  was  wholly  insufficient  and  inade- 
quate in  size  and  strength  to  hoist  the  bucket  and  contents,  and 
that  the  insufficiency  and  inadequacy  were  so  located  and  con- 
cealed that  plaintiff  could  not,  and  did  not,  see  or  discover  the 
same,  and  had  no  knowledge  thereof,  and  that  defendant  knew 
that  the  pulley  was  wholly  unfit  and  unsafe  by  reason  of  its  small- 
ness  in  size  and  inherent  weakness,  is  sufficient  as  against  demur- 
rer. Indiana,  etc.,  Coal  Co.  v.  Buffey,  108. 

4.  Defective  Appliances. — Instruction. — ^An  instruction  in  an  action  by 
a  mine  emplojf e  for  personal  injuries  caused  by  a  defective  pulley 
used  in  hoisting  buckets  from  a  shaft  in  which  plaintiff  was  at 
work,  authorizing  a  recoveiy  if  the  proof  showed  that  the  pulley 
was  defective  as  alleged  in  the  complaint  and  that  defendant  knew 
of  the  defect,  or  by  the  exercise  of  ordinary  care  could  have  known 
of  the  defect  and  insufficiency  thereof,  was  erroneous,  since  it  de- 
volved upon  plaintiff  to  prove,  not  only  that  he  had  no  knowl- 
edge of  the  defect,  but  that,  by  the  exercise  of  ordinary  care,  he 
could  not  have  known  it.  Indiana,  etc..  Coal  Co.  v.  Buffey,  108. 

5.  Defective  Tool. — Complaint. — ^In  an  action  by  an  employe  for  dam- 
ages for  personal  injuries  caused  by  a  defective  tool,  it  is  not  nec- 
essary for  plaintiff  to  allege  that  he  had  no  means  of  ascertaining 
the  defect,  where  the  complaint  contains  a  general  denial  of 
knowledge  on  his  part.  Famous  Mfg.  Co.  v.  Harmon,  117. 

6.  Defective  Premises. — Knowledge. — Complaint. — ^Under  the  rule  re- 
quiring a  servant  in  an  action  for  personal  injuries  caused  by 
defective  appliances  to  allege  in  his  complaint,  not  only  that  he 
was  free  from  fault,  but  that  the  risk  was  one  not  knowinglv  as- 
sumed as  an  incident  of  the  service,  an  averment  in  a  complaint 
in  an  action  for  an  injury  caused  by  a  defective  passageway  that 

{)laintiff  ''believed"  it  was  safe  is  insufficient,  where  it  was  al- 
eged  that  the  passageway  had  become  unsafe,  and,  upon  notice 
thereof  given  by  plaintiff,  defendant  repaired  same  by  moving 
a  worn  and  defective  board  from  one  end  of  the  passageway  to 
tiie  other  end,  the  defective  board  being  as  plainly  visible  at  one 
end  of  the  passageway  as  at  the  other. 

Ohio  Valley  Coffin  Co.  v.  Gohle,  S6S. 

7.  Personal  Injury. — Railroads. — Complaint. — ^A  complaint  in  an  ac- 
tion against  a  railroad  company  by  a  brakeman  for  personal  in- 
juries caused  by  coming  in  contact  with  a  box  car  standing  on  a 
side-track  while  he  was  climbing  to  the  top  of  a  car  of  a  passing 
train  engaged  in  switching  is  not  objectionable  because  of  its 
failure  to  show  that  plaintiff  was  at.  the  top  of  the  car  when  he 
was  strack,  when  the  pleading  shows  tliat  the  tracks  were  five 
feet  apart  and  that  the  cars  inclined  towards  each  other  and 
lacked  but  six  inches  of  touching  at  the  top,  and  that  plaintiff 
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vrhile  climbiug  to  the  top  of  his  car  npon  the  ladder  on  its  side 
waa  cnuslied  between  tlie  cars  because  of  tlieir  nearness. 

Chicago,  etc.,  R.  Co,  v.  Richards,  46, 

8.  In  an  action  by  a  brakeman  against  a  railroad  company  for  per- 
sonal injorios  caused  by  coming  in  contact  with  a  box  car  wliich 
■was  left  on  the  side-track  by  tlie  conductor  of  one  of  defendant's 
preceding  trains  at  a  point  where  the  tracks  were  so  constructed 
that  the  top  of  the  car  came  within  six  inches  of  the  top  of  a  sim- 
ilar car  passing  on  the  main  track,  it  was  not  necessary  for  plain- 
tiff to  allege  in  his  complaint  that  he  had  no  means  or  was  without 
opportunity  to  ascertain  tlie  defect  or  danger,  it  being  sufficient 
to  aver  want  of  knowledge  of  the  defect  or  danger. 

Chicago,  etc.,  R,  Co.  v.  Richards,  4^. 

'9.  Knowledge  of  Danger. — Negligence. — ^In  an  action  by  a  brakeman 
against  a  railroad  company  for  injuries  received  by  being  struck 
by  a  box  car  which  was  left  on  the  side-track  by  a  conductor  of 
a  preceding  train,  the  opportunity  of  plaintiff  to  ascertain  the 
danger  was  not  equal  to  that  of  the  conductor  of  the  preceding 
train,  since  it  was  the  duty  of  the  conductor  to  see  that  the  car 
was  placed  safely  in  upon  the  side-track  and  the  plaintiff  had  the 
right  to  assume  that  the  place  liad  not  been  negligently  left  un- 
safe for  the  proper  and  careful  performance  of  his  service  there. 

Chicago,  etc.,  R.  Co.  v.  Richards,  4^. 

10.  Assumption  of  Risk. — Disregard  of  StatiUory  Duty. — ^It  cannot  be 
said  that  because  an  employe  who  was  injured  by  an  unsafe  and 
unguarded  machine  was  in  full  possession  of  all  of  his  faculties, 
and  understood  the  danger,  assumed  the  risk  incident  to  its  oper- 
ation, where  the  neglect  to  place  gpiards  upon  the  machine  waa  a 
disregard  of  a  specific  statutory  duty. 

Buehner  Chair  Co.  v.  Fevlner,  479. 

11.  Assumption  of  Risk. — Eipiol  Knowledge. — The  principle  tliat  the 
law  will  not  permit  a  servant  to  recover  from  his  master  for  an  in- 
jury resulting  on  account  of  a  dangerous  defect  in  the  service  can 
only  apply  where  the  servant  is  under  the  same  obligation  as  the 
ma.ster  to  know  the  condition  of  the  service. 

Pittsburgh,  etc.,  R.  Co.  v.  Parish,  189. 

12.  Assumption  of  Risk. — Instructions. — In  an  action  against  a  rail- 
road company  for  negligently  causing  the  death  01  an  employe, 
an  instruction  which  did  not  purport  to  state  all  the  mat'erial 
facts  was  not  erroneous  because  of  tlie  omission  of  tlie  element 
of  deced(»nt's  duty  respecting  open  and  obvious  risks,  where  the 
omission  was  fully  covered  by  other  instructions. 

Pittsburgh,  etc.,  R.  Co.  v.  Parish,  1S9. 

13.  Personal  Injuries. — Fellow  Servants. — Assumed  Risk. — Plaintiff  was 
one  of  a  gang  of  tliree  quarrymen  engaged  in  loading  waste  stone 
on  a  dump  car,  and  running  it  to  where  it  was  dumped.  Plain- 
tiff's two  fellow  servants  had  placed  a  large  stone  beside  the  track 
in  such  a  manner  that  it  fell  upon  plaintiff  wliile  he  was  piLshing 
the  ciir.  Plaintiff  was  subject  to  the  orders  of  one  of  the  employes 
who  placed  the  stone  in  the  position  from  which  it  fell.  Held, 
that  the  negligence  in  the  placing  of  the  stone  was  that  of  a  fel- 
low servant  and  there  could  be  no  recovery  at  common  law.  Held, 
also,  that  the  danger  incurred  was  assumed  as  an  ordinary  risk  of 
tjie  service.  Small  wood  v.  Bedfonl  Quarries  Co.,  692. 

14.  Knoicledge  of  Danger. — Eiidence. — ^Al though  no  legal  obligation 
rested  upon  a  railroad  company  to  ere(^t  and  maintain  wamers 
on  either  aide  of  a  tn  e  the  limbs  of  which  overhung  the  track, 
and  the  failure  to  do  so  was  not  negligence,  yet,  in  an  action  against 
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the  company  for  the  death  of  a  conductor  caused  by  such  obstruc- 
tion, evidence  tliat  wamers  had  not  been  erected  was  admissible 
as  tending  to  show  that  decedent  did  not  know  of  the  obstruction 
and  had  not  been  warned  of  the  danger. 

Pittsburgh,  etc,,  R,  Co.  v.  Parish,  189. 

15.  Due  Care. — Evidence. — ^In  an  action  for  the  death  of  an  employe, 
it  is  proper  to  consider,  on  the  question  of  due  care,  that  the  de- 
cedent was  a  sober,  industrious  and  experienced  employe. 

Pittsburgh,  etc.,  R.  Co.  v.  Parish,  189. 

16.  Railroads. — Overhead  Obstructions. — The  danger  from  the  branches 
of  trees  which  a  railroad  company  permits  to  hang  over  its  tracks 
so  low  tliat  tliey  come  in  contact  with  employes  wliile  engaged 

.  in  their  duties  on  the  tops  of  its  cars  is  not  a  danger  incident  to 
the  service.  Pittsburgh,  etc.,  R.  Co.  v.  Parish,  189. 

17.  A  railroad  employe  whose  duties  require  him  to  go  upon  the 
tops  of  the  cars  has  the  right  to  assume  tliat  the  company  will 
not  permit  a  dangerous  obstruction  to  remain  above  its  tracks. 

Pittsburgh,  etc.,  R.  Co.  v.  Parish,  189. 

18.  Railroads. — Removal  of  Overhanging  Limbs. — ^Where  the  removal 
of  overlianffing  limbs  of  trees  is  necessary  to  provide  a  reason- 
ably safe  place  for  the  trainmen  of  a  railroad  company  to  work, 
it  ife  not  only  the  right  but  the  duty  of  the  company  to  remove 
such  overhanging  limbs.  Pittsburgh,  etc.,  R.  Co.  v.  Parish,  ISO. 

19.  Overhead  Obstructions. — Assumption  of  Risk. — ^In  an  action  against 
a  railroad  company  for  the  deatii  of  an  employe  caused  by  an 
overhead  obstruction,  in  the  nature  of  overhanging  limbs  of  a  trc»e, 
it  was  for  the  jury  to  determine  from  all  the  circumstances  of  the 
case  whether  or  not  such  employe  assumed  the  risk  of  injury  from 
such  obstruction.  Pittsburgh,  etc.,  R.  Co.  v.  Parish,  189. 

20.  Railroads.  —  Obstruction  of  Track, — Evidence. — ^It  appearing  that 
defendant  had  allowed  the  limbs  of  a  tree  to  obstruct  its  track 
for  a  period  of  a  year  prior  to  the  death  of  an  employe  caused 
thereby,  evidence  that  deceased  had  never  been  notified  of  the  ob- 
struction was  admissible,  since  the  existence  of  tlie  obstruction 
for  so  long  a  time  charged  defendant  company  with  notice  thereof, 
and  with  the  duty  of  informing  its  employes  of  the  danger  there- 
from. Pittsburgh,  etc.,  R,  Co.  v.  Parish,  189. 

21.  Death  of  Employe  Caused  6»/  OverJianging  Limhs  of  Tree. — Evidence. 
— In  an  action  against  a  railroad  company  for  the  death  of  an 
employe  wlio  was  knocked  from  defendant's  train  by  the  over- 
hanging limbs  of  a  tree,  one  of  defendant's  witnesses  testified  on 
cross-examination  that  after  the  accident  he  picked  up  some 
small  branchi^s  underneath  the  overhanging  limbs,  and  that  liis 
reason  for  picking  them  up  was  tliat  lie  did  not  know  but  tliat 
they  might  be  needed  as  evidence.  Held,  that  it  was  not  revers- 
ible error  to  permit  the  witness,  on  further  cross-examination, 
to  be  asked  whether  at  the  time  he  did  not  think  there  might  be 
some  connection  between  the  broken  branches  and  the  injuries  to 
decedent.  Pittsburgh,  etc.,  R.  Co.  v.  Parish,  189. 

22.  Measure  of  Dainages, — Evidt'rwp. — ^In  an  action  for  the  death  of 
an  employe  caused  by  the  negligence  of  the  employer,  evidence 
as  to  the  character  of  decedent  for  sobriety  and  industry  is  com- 
petent on  the  question  of  damages. 

Pittsburgh,  etc.,  R.  Co.  v.  Parish,  189. 

23.  Personal  Injury. — Contributorji  NrgVgruee. — ^In  an  action  for  p(^r- 
sonal  injury  the  evid(uice  showed  that  plaintiff  was  a  bright, 
intelligent  boy,  almost  fiftet»n  years  of  apo,  and  was  engaged  in 
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his  usual  work,  operating  a  boring  machine,  when  he  was  injured. 
There  were  no  witnesses  to  the  accident  but  plaintiff,  and  he 
stated  that  the  machine  worked  all  right ;  that  there  was  no  waj 
to  get  hurt  that  he  knew  of;  that  he  was  taking  a  piece  of  wood 
out  from  the  machine  and  was  not  looking  at  the  machine,  when 
his  arm  was  caught  and  injured.  Held,  that  plaintiff  was  guilty 
of  contributory  negligence.  Buehner  Chair  Co,  v.  Feulner,  479. 

24.  Employer's  lAabUUy  Act, — Railroads, — Complaint, — ^A  complaint 
against  a  railroad  company  for  personal  injuries  alleged  that 
plaintiff  while  in  the  employ  of  defendant  as  a  brakeman  at- 
tempted to  climb  to  the  top  of  a  car  while  the  train  was  switching 
and  was  struck  and  injured  by  a  car  standing  on  a  side-track ; 
thiCt  the  outside  rails  of  the  tracks  were  so  elevated  above  the 
inner  rails  that  ordinary  box  cars  standing  parallel  on  said  tracks, 
within  thirty  feet  of  the  switch  stand,  and  at  a  point  where  the 
inner  rails  were  five  feet  apart,  would  lack  only  six  inches  of 
touching  at  the  top;  that  the  car  had  been  negligently  left  in 
said  position  by  a  conductor  of  one  of  defendant's  preceding 
trains,  whose  duty  it  was  to  place  said  car  far  enough  in  upon 
the  side-track  tliat  the  same  would  safely  clear  passing  trains; 
that  it  was  dark  when  the  accident  occurred  and  plaintiff  could 
not  have  seen  the  standing  car  if  he  had  looked,  and  could  not 
have  known  that  said  cars  would  come  dangerously  near  together 
if  he  liad  seen  said  car  standing  on  the  side-track.  Ileldf  that  the 
complaint  stated  a  cause  of  action  under  the  employer's  liability 
act  (§7083  et  seq.  Bums  1901).-    Chicago,  etc.,  R,  Co.  v.  Richards,  46. 

25.  Employer's  Liability  Act. — Assumption  of  Risk, — Instruction, — In  an 
action  for  personal  injuries  by  an  employe  against  ^  railroad 
company,  an  instruction  that  the  plaintiff  did  not  assume  the 
risks  causod  by  the  negligence  of  another  employe  in  the  service 
of  def endiuit  to  whose  orders  he  was  bound  to  conform  and  was 
conforming  when  injured,  is  in  the  substantial  language  of  sub- 
division 2  of  §1  of  the  employer's  liability  act,  and  is  not  er- 
roneous. Terre  Haute,  etc.,  R,  Co,  v.  Rittenhouse,  63S. 

26.  Negligence  of  Foreman, — Employer's  LiabUiiy  Act. — ^Where  an  em- 
ploye of  a  railroad  or  other  corix>ration  has  power  and  author- 
ity to  direct  and  control  the  work  of  another  employe,  the  former 
must  be  regarded  as  the  superior  of  the  latter,  and  the  negligence 
of  such  superior  employe  is,  under  the  employer's  liability  act, 
the  negligence  of  the  corporation. 

Terre  Haute,  etc,,  R,  Co.  v.  Rittenhouse,  6S3. 

27.  Negligence,  —  Complaint. — Employer's  Liability  Act. — Complaint 
avers  that,  while  plaintiff  in  the  line  of  his  duty  was  making  a 
coupling  on  a  certain  switch  in  compliance  with  orders  from  his 
foreman,  whose  orders  he  was  bound  to  obey,  he  was  injured  be- 
cause of  the  negligence  of  such  foreman  in  sending,  without 
warning,  a  second  cut  of  cars  into  the  same  8wit<;h.  Held,  that 
the  complaint  stated  a  cause  of  action  within  subdivision  2  of  §1 
of  the  employer's  liability  act  (§7083  Bums  1901). 

Terre  Haute,  etc.,  R,  Co,  v.  Rittenhouse,  6S3. 

HENTAL  ANOTTISH— As  an  element  of  damages,  see  Telegraph 
Companies  ;  Western  Union  Tel,  Co.  v.  Adams,  4£0, 

MINES  AND  MINEBAIiS— 

1.  Natural  Gas  Lease,  — A  lease  granting  three  certain  described  tracts 
of  land  each  twenty  feet  square  in  a  certain  tract  or  1(X)  acres  to 
lessees  for  natural  gas  and  oil  purposes  provided  that  the  lessees 
should  furnish  to  lessor,  during  the  continuance  of  the  lease,  nat- 


INDEX.  733 

mJNEB  AND  MINEBAIiS— Continued. 

nral  gas,  free  of  charge,  necessary  for  domestic  use  for  the  dwell- 
ing-house on  the  premises,  and  pay  lessor  $100  each  year  for  each 
gas  well  drilled  which  should  produce  gas  in  paying  quantities, 
and,  until  the  drilling  of  a  gas  well,  to  pay  an  annual  rental  of 
flOO.  The  lessor  was  by  the  terms  of  the  lease  proliibited  from 
drilling  or  x)ermitting  others  to  drill  wells  on  the  100  acre  tract 
and  from  inrocnring  a  supply  of  gas  for  his  domestic  use.  No  gas 
wells  were  drilled  on  the  leased  premises,  but  pipes  were  main- 
tained thereon  for  the  traiisx>ortation  of  natmxil  gas  produced  else- 
where. Heldf  that  lessee  was  bound  during  the  continnance  of  the 
lease  to  furnish  lessor  natural  gas  for  domestic  purposes  and  pay 
$100  annual  rental.  Simpson  v.  Pittsburghf  etc,t  Glass  Co.,  S4S, 

2.  Natural  Gas  Lease. — Description  of  Leased  Premises. — ^A  description 
in  a  natural  gas  lease  of  a  tract  of  land  twenty  feet  square  "situ- 
ated at  the  southeast  comer  of  the  north  half  of  the  southwest 
quarter"  of  a  certain  quarter  section  of  land  sufficiently  describes 
tiie  tract  granted.  Simpson  r.  Pittsburgh,  etc..  Glass  Co.,  S43. 

8.  Natural  Gas  Lease. — Injunction. — ^Where,  by  the  terms  of  a  natural 
gas  lease,  the  lessee  as  a  part  consideration  for  the  execution  of 
the  lease  agreed  to  furnish  gas  to  lessor  for  domestic  use  dnring 
the  continuance  of  the  lease,  injunction  will  lie  to  restrain  the 
lessee  from  cutting  off  the  supply  of  gas. 

Simpson  ▼.  Pittsburgh,  etc. ,  Glass  Co. ,  343. 

4.  How  Ownership  of  Gas  and  OH  Acquired. — ^By  reason  of  the  fluidity 
and  elusiveness  of  petroleum  and  natural  gas,  the  absolute  owner- 
ship thereof  within  and  under  land  cannot  be  acquired  without 
reducing  the  oil  and  gas  to  actual  control.        Heller  y.  DaHey,  656. 

5.  Nature  of  Gas  and  OH  Lexise. — ^A  contract  of  a  landowner,  by  the 
terms  of  which  he  grants  to  another  ''all  the  oil  and  gas  in  and 
under'  *  a  certain  tract  of  land,  and  proyiding  penalties  for  delay 
in  the  drilling  of  the  wells,  is  an  assignable  interest  in  the  land 
and  must  be  in  writing.  Heller  y.  Dailey,  666. 

6.  Assignment  of  Lease. — The  assignment  of  an  oil  and  gas  lease  does 
not  relieye  the  assignor  from  liability  on  an  express  coyenant  there- 
in. Heller  y.  Dailey,  666. 

7.  Real  Estate. — Contract. — Surrender  of  Interest  Must  be  in  Writing. — ^A 
grant  of  such  an  interest  in  land  cannot  be  surrendered  without  a 
writing  sufficient  for  the  conyeyance  of  real  estate. 

Heller  v.  Dailey,  665. 

8.  Action  on  Lease. — Evidence. — ^In  an  action  on  an  oil  and  gas  lease 
for  rent  it  was  not  error  to  permit  an  expert  to  testify  to  the  ne- 
cessity of  remoying  the  gas  in  order  successfully  to  operate  the 
well  for  the  production  of  oil  as  showing  that  the  remoyal  of  the 
gas  was  consistent  with  the  denial  of  plaintiff's  right  to  collect 
a  rental  therefor  under  a  proyision  of  the  lease  to  pay  rent  should 
the  well  produce  gas  in  sufficient  quan^ties  to  justify  marketing. 

Shewdlter  y.  Hamilton  OH  Co.,  312. 

MISCONDTJCT— Of  counsel,  see  Trial,  9,  10;  Chicago,  etc.,  R.  Co. 
y.  Martin,  488. 

MONET  PAII>— 

1.  Complaint. — Sufficiency. — ^A  complaint  alleging  that  plaintiff  paid 
to  a  certain  railroad  company  an  account  due  such  company  from 
the  defendants  for  freight,  at  defendants'  instance  and  request, 
and  that  the  account  was  by  the  railroad  company  assigned  to 
plaintiff,  and  that  the  railroad  company  was  made  a  piurty  de- 
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fendant  to  answer  to  any  interest  it  might  have  in  such  claim,  is. 
sufficient  on  demnrrer  for  want  of  facts.        Lupton  y.  Nichols,  6S9. 

2.  Deeds.  —  CormderaJticn.  — Mortgages.  —  Payment  by  Grantor.  — "Where 
a  grantor  conveyed  real  estate  to  her  daughter  conditioned  that 
the  grantee  should  pay  as  a  consideration  therefor,  after  the  death 
of  grantor,  certain  specified  amounts  to  grantor's  children,  and 
one-lialf  of  a  certain  mortgage  existing  on  the  real  estate,  but 
grantor  paid  the  mortgage  before  her  death,  it  will  be  presumed, 
in  the  absence  of  any  showing  to  the  contrary,  that  she  intended 
tliat  the  grantee  should  be  released  from  the  payment  of  that  part 
of  the  consideration.  SmUh  v.  Hustedt  168. 

MOBTOAGES — By  marriec^  woman  to  indemnify  sureties  on  her 
husband's  notes  given  for  purchase  money  of  the  mortgaged 
real  estate,  see  Husband  and  Wife,  1;  Morgan  v.  Street,  ISl. 

By  insolvent  corjwration  securing  debts  for  wliich  directors  were 
surety,  see  Corporations,  2;  Swift  dc  Co.  v.  Dyer-Veatch  Co.,  1. 

Action  to  cancel,  see  Cancelation  of  Instruments,  2;  Marley  y. 
National  Building ,  etc.,  A^an.,  369. 

Assignment  of  building   and  loan  association  mortgages,   see 
Building  and  Loan  Associations,  1,  2;  Bowlby  y.  Kline,  659. 

Wlio  may  foreclose  an  indemnity  mortgage,  see  Parties;  Morgan 

V.  Street,  131. 

Mortgagee  may  maintain  suit  to  quiet  title,  see  Quietxng  Title, 
1 ;  City  of  Indianapolis  v.  Board  of  Church  Extension,  S19, 

1.  Foreclosure. — Priority. — Parol  Evidence. — ^Where,  in  a  suit  to  fore- 
close a  mortgage,  a  cross-complainant  seeks  to  foreclose,  on  the 
same  property,  a  mortgage  dated  one  day  later,  and  each  party 
asks  that  his  lien  be  declared  prior,  no  reformation  of  either 
mortgage  being  asked,  a  finding  upon  parol  evidence  that  it  was 
the  intention  of  the  parties  that  cross-complainant's  mortgage 
should  be  second  in  priority  was  not  without  the  issues. 

Rose  V.  Provident,  etc.,  Assn.,  25. 

2.  Agreement  to  Waive  Priority  of  Mortgage. — A  mortgagee  of  real 
estate  may  waive  the  prior  lien  of  his  mortgage  by  an  agreement 
that,  if  another  mortgage  is  subsequently  executed,  it  shall  be 
the  first  lien.  The  fact  that  the  agreemeht  is  made  for  the  benefit 
of  a  third  party  does  not  change  the  rule. 

Rose  V.  Provident,  etc.,  Assn.,  25. 

8.  Principal  and  Surety. — Husband  and  Wife. — Tenants  by  Entireties. 
— Estojwel. — Under  ^348  Bums  1901,  providing  that  no  objec- 
tion taken  by  demurrer  and  overruled  shall  be  sufficient  to  re- 
verse the  judgment  if  it  appears  from  the  whole  record  that  the 
merits  of  the  cause  have  been  fairly  determined,  a  judgment  fore- 
closing a  mortgage  executed  by  &  husband  and  wife  on  real 
estate  held  by  them  as  tenants  by  entireties,  in  which  the  wife 
set  up  the  plea  of  suretyship,  will  not  be  reversed  because  of  the 
failure  of  plaintiff's  reply,  pleading  an  estoppel  on  the  part  of 
the  wife,  to  state  that  he  believed  the  representations  made  by 
the  wife  that  the  money  borrowed  was  for  the  joint  use  and  ben- 
efit of  herself  and  husband  and  their  joint  property,  and  that  he 
acted  ux>on  such  representations  and  belief  in  making  the  loan, 
where  the  facts  specially  found  by  the  court  fully  establidied  an 
estopi)el.  Lavene  v.  Jamecke,  2S1. 
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4.  Deed  Absolute  in  Form,  —  Conveyance  by  Mortgagee,  —  "Where  & 
mortgagee,  to  whom  mortgaged  real  estate  has  been  conyeyed 
on  an  nnderstanding  that  the  mortgagor  might  redeem  within 
the  year,  conveys  tlie  real  estate  within  the  jear  of  redemp- 
tion to  an  innocent  /purchaser,  an  action  will  lie  to  recover  tlie 
difference  between  tlie  valne  of  the  property  and  the  amount  of 
the  mortgage  debt ;  but  where  the  x)erson  to  whom  the  property 
was  conveyed  had  full  notice  and  knowledge  of  the  agreement,  no 
title  was  thereby  conveyed,  and  the  proper  remedy  was  an  action 
to  quiet  title.  Greenwood  Building,  etc,,  Assn.  v.  IStanton,  648, 

5.  Conditional  Salc-^Deeds, — An  agreement  whereby  a  mortgagor 
conveyed  the  mortgaged  real  estate  to  the  mortgagee  by  deed  ab- 
solute upon  its  face,  the  mortgagor  to  have  the  rieht  to  have  the 
real  estate  reconveyed  to  her  upon  the  payment  of  the  mortgage 
debt  within  a  year,  did  not  constitute  a  conditional  sale. 

Greenwood  Building,  etc,,  Assn.  v.  Stanton,  548, 

HLOTIOHB — To  strike  out,  see  Trial,  5,  6;  Treschman  v.  Treschman, 
206;  Pape  v.  Ferguson,  £98, 

In  arrest  of  judgment,  see  Criminal  Law,  2;  Nichols  ▼.  State,  674, 

KXTNICIPAIi  COBPOBATIONE^Dedication  of  streets,  see  Dedi* 
CATION ;  City  of  Indianapolis  v.  Board  of  Church  Extension,  S19, 

1.  Resolution  of  Council  as  to  Necessity  for  Improvements. — When  the 
resolution  of  the  common  council  of  a  city  declaring  the  necessity 
of  a  certain  improvement  refers  to  the  plans  on  me  in  the  city 
engineer's  office,  such  plans  become  a  part  of  the  resolution. 

City  of  Greensburg  v.  ZoUer,  126, 

2.  Street  Improvements. — Assessments, — Where  a  city  seeks  to  improve 
a  street  and  charge  the  cost  thereof  to  the  abutting  property 
owners,  giving  notice  in  accordance  with  tlie  provisions  of  §4294 
Bums  1901,  such  property  owners  are  bouna  by  the  action  of 
the  common  council  of  the  city  if  they  fail  to  appear  at  the  time 
fixed  and  present  their  grievances,  unless  the  proceedings  were 
void.  City  of  Greensburg  v.  Zoller,  126, 

3.  Street  Impravemerds. — AsseMments, — Collateral  Attack. — The  action 
of  the  common  council  in  making  assessments  on  abutting  property 
to  defray  the  exi)enses  of  local  improvements  cannot  be  attacked 
collaterally  except  for  fraud,  where  the  action  of  the  council  was. 
not  void.  City  0/  Greensburg  v.  Zoller,  126, 

4.  Street  Improvements,  — Assessment  of  School  Property,  — The  board 
of  trustees  of  an  incorporated  town  have  no  power  to  assess  school 
property  for  the  construction  of  a  street  in  front  of  it. 

Sutton  V.  School  City  of  Afontpelier,  S15, 

5.  Sewer  Assessments, — Precept, — Rights  of  Mortgagee, — Redemption, — 
Quieting  Title, — The  lien  of  a  sewer  assessment  being  paramount  to 
all  mortgage  liens,  a  valid  sale  under  a  precept  for  the  collection 
of  the  assessment  confers  upon  the  purchaser  an  incipient  title, 
subject  to  the  statutory  right  of  the  owner,  or  the  mortgagee 
thereof,  to  redeem  within  the  year;  and  upon  the  execution  of  the 
treasurer's  deed  the  holder  thereof  takes  an  absolute  estate  in  fee 
simple,  freed  from  the  right  of  redemption,  his  title  being  unim- 
peachable and  unencumbered.  O'Brien  v.  Bradley,  487, 

6.  Failure  to  Light  Streets, — ^It  is  not  negligence  per  se  for  a  city  to 
fail  to  exercise  its  authority,  conferred  upon  it  by  law,  to  light 
its  streets.  City  of  Vincennes  v.  Thuis,  6iSS, 
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7.  Defective  Streets, — Personal  Injtaries, — Pleading, — Mnnicipal  corpo- 
rations are  only  required  to  maintain  pnblic  streets  in  a  reason- 
ably safe  condition  for  travelers  when  they  are  within  their 
corporate  limits,  and  this  obligation  must  api)ear  from  the  aver- 
ments of  the  complaint  in  an  action  for  personal  injuries  caused 
by  a  defective  street.  City  of  Indianapolis  y.  Crans,  684, 

8.  Personal  Injuries, — Defective  Streets.  —  Complaint, — A  complaint 
against  a  city  for  personal  injuries  caused  by  stepping  into  a  gr^t- 
ter  made  by  the  flow  of  surface  water  because  of  defective  drain- 
age is  iiisu&cient  where  it  is  not  alleged  that  the  street  on  which 
the  injury  was  caused  was  within  the  corporate  limits  of  defend- 
ant city.  City  of  Indianapolis  v.  Crans,  684, 

9.  An  averment  in  a  complaint  in  an  action  against  a  city  for  i)6r- 
sonal  injuries  caused  by  defective  streets,  that  plaintiff  had  resided 
in  defendant  city  twenty  years  last  past,  and  at  the  dato  named 
was  walkiug  on  a  certain  named  street,  does  not  locate  the  street 
in  the  defendant  city.  CUy  of  Indianapolis  v.  Crans,  684. 

10.  An  averment  in  a  complaint  in  an  action  against  a  city  for 
personal  injuries  caused  by  defective  drainage  of  certain  streets, 
that  tlie  drainage  and  grading  of  such  streets  ''was  faulty  and 
imperfect  and  insufficient  properly  to  carry  off  the  rainfall  on 
said  avenues,  as  the  defendajit  well  knew,"  would  apply  to  a 
private  way  which  liad  never  been  dedicated  to  the  public  as  well 
as  to  a  public  street,  and  is  not  sufficient  to  show  that  the  faulty 
drainage  was  caused  by  the  fault  of  defendant. 

Ciiy  of  Indianapolis  v.  Crans,  684^ 

11.  Railroads, — Liability  to  Property  Owner  for  Overflow  of  Lands. — 
Where  a  city  g^nted  to  a  railroad  company  the  right  to  maintain 
ui>on  one  of  its  streets  an  embankment  upon  which  to  lay  its  tracks, 
imposing  a  condition  that  the  company  should  construct  and  main- 
tain culverts  of  sufficient  size  and  number  to  carry  away  the  ac- 
cumulation of  water,  which  it  failed  to  do,  and  the  city  constructed 
a  ditch  leading  to  the  single  culvert  through  the  embankment, 
the  natural  result  of  which  was  to  collect  the  surface  water  within 
the  channel  and  conduct  it  to  the  culvert,  which  was  insufficient 
in  size  to  carry  the  water  away,  and  the  water  thus  accumulated 
overflowed  the  lands  of  an  adjacent  property  owner,  the  combined 
acts  of  the  city  and  railroad  company  were  the  cause  of  the  injury 
to  the  adjoining  landowner,  and  they  are  jointly  liable. 

Kelly  V.  Pittsburgh,  etc.,  R.  Co.,  457. 

miSIO— In  common  schools,  see  Sohools  and  Scmool  Distriots, 
1,  2,  8;  Myers  Publishing  Co.  v.  White  River  School  Tp.,  91. 

N  ATXTBAIj  GAS — See  Mines  and  Minbraia 

NEGLIGENCE— See  Oabriebs  ;  Mastbb  and  Sbbvant  ;  Railboads  ; 

Street  BaHiROads. 

In  running  street  oars  in  close  proximity  to  one  another,  see 
Street  Railroads,  2;  Marchal  v.  Indianapolis  St,  R.  Co.,  133. 

Injiuy  of  passenger  alighting  from  train,  see  Oabbieb8,  1,  2,  8; 

Pittsburgh,  etc,,  R.  Co,  v.  Gray,  588, 

Of  landlord  in  repair  of  leased  premises,  see  Landlord  and  Ten- 
ant, 6;  Aldag  v.  OU,  64£, 

1.  Violation  of  Statutory  Duty.  —  Complaint.  — Matter  and  Servant.  — A 
oomplaint  for  i)ersonal  injuries  alleging  the  failure  of  defendant 
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to  comply  with  the  statntory  dnty  of  gnaxding  danf^erons  ma- 
ohinery,  which  reenlted  in  plaintiff's  injury,  is  a  sufficient  charge 
of  negligence.  Buehmer  Chair  Co.  v.  Fevlner,  419, 

2.  Careless  Driving, — Complaint. — ^A  complaint  alleging  that  defend- 
ant negligently  loaded  bars  of  iron  in  a  wagon  so  that  they  ex- 
tended six  or  eight  feet  over  the  rear  of  the  wagon»  and  that  de- 
fendant's driver  negligently  turned  at  a  high  rate  of  speed  from 
one  street  into  another,  and  that  plaintiff  who  was  crossing  the 
street  into  which  the  wagon  turned,  was,  without  fault  or  neg- 
ligence on  her  part,  struck  b^  one  of  the  projecting  bars  and 
permanently  injured,  is  sufficient  to  withstand  a  demurrer  for 
want  of  facts.        Van  Camp  Hardware  and  Iron  Co,  v.  O'Brien,  15S. 

8.  Pleading, — Personal  Injuries, — Motion  to  Make  Complaint  More  Spe' 
eifie. — ^A  complaint  for  personal  injuries  resulting  from  operatmg 
a  boring  machine,  giving  a  complete  description  of  the  machine, 
■howinff  among  other  tilings  that  the  set-screw  and  boring  bit, 
when  the  foot  of  the  operator  was  off  the  lever,  extended  down 
from  the  otlier  parts  of  the  machine  and  was  wholly  exi)osed  and 
unguarded,  and  that  a  guard  could  have  been  placed  aroxmd  these 
XMurts  without  interfering  with  the  oi)erating  of  the  machine  is 
sufficient  as  against  a  motion  to  make  more  specific. 

Buehner  Chair  Co,  v.  Fetdner,  479, 

4.  ContribtUory  Negligence, — Pleading, — A  complaint  in  an  action 
against  a  natural  gas  company  for  personal  injuries  caused  by  the 
escai)e  of  gas  from  defendant's  pipes  is  not  bad  for  failure  to  al- 
lege freedom  from  contributory  fault  on  the  part  of  plaintiff, 
where  it  does  not  apx>ear  by  specific  averments  of  the  complaint 
that  plaintiff  was  guilty  of  negligence. 

Atlanta  Nat.  Gas,  etc.,  Co.  v.  Boyer,  616, 

5.  Answers  to  Inttrrogaiories.  —  Conflict.  —  Plaintiff  was  struck  by  a 
bar  of  iron  projecting  from  the  rear  of  defendant's  wagon  while 
it  was  turning  from  one  street  into  another.  The  jury  found  in 
answer  to  special  interrogatories  that  the  wagon  was  south  of  the 
crossing  at  the  time  of  the  accident ;  that  plaintiff's  view  of  the 
wagon  both  before  and  at  the  time  of  the  injury  was  in  no  way 
obstructed ;  that  plaintiff  could  not  have  seen  the  bars  of  iron  if 
she  had  looked ;  that  defendant's  horses  were  gentle ;  that  plaintiff 
was  nine  years  old  and  of  ordinary  intelligence;  that  when  she 
started  across  the  street  defendant's  wagon  was  twenty-fivo  feet 
from  her,  and  the  horses  were  going  in  a  trot.  Held,  that  the 
answers  to  interrogatories  were  not  in  irreconcilable  conflict  with 
a  general  verdict  for  plaintiff. 

Van  Camp  Hardicare  and  Iron  Co.  v.  O'Brien,  152, 

6.  Circumstantidl  Evidence, — ^Freedom  from  contributoiT'  negligence, 
like  any  other  disputed  fact,  may  be  proved  by  circumstantial 
evidence.  Pittsburgh,  etc.,  R.  Co,  v.  Parish,  189, 

7.  Evidence, — Slight  positive  testimony,  whether  circumstantial  or 
otherwise,  when  tu:en  in  connection  with  the  instincts  of  self 
preservation,  and  the  desire  to  avoid  pain  and  injury  to  oneself, 
may  be  sufficient  to  support  a  conclusion  that  one  who  suffers  in- 
jury did  not  help  to  bring  it  upon  himself. 

Pittsburgh,  etc.,  R,  Co.  v.  Parish,  189, 

8.  Perwmal  Injuries,  —  Contributory  Negligence, — Burden  of  Proof.  —  In- 
struotion, — ^An  instruction  in  an  action  for  personal  injury  that  the 
burden  of  proving  absence  of  contributory  negligence  was  on  plain- 
tiff is  erroneous  under  (S69a  Bums  1901,  makim?  contributoiy  neg- 
ligence a  matter  of  defense  in  such  action.     }yortman  v.  Min&h,  SI. 

Vol.  28—47 
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9.  Instruction. — Harmless  Error. — ^In  an  action  for  damages  alleged  to 
have  been  caused  by  defendant's  negligence,  an  instruction  which 
assumes  negligence  on  the  part  of  defendant  is  rendered  haimlefls 
by  another  instruction  which  submits  the  question  of  negligence 
to  the  jury.  Van  Camp  Hardware  and  Iron  Co.  ▼.  O'Brien,  152. 

10.  Instruction.  — Harmless  Error.  —In  an  action  for  damages  alleged  to 
have  been  caused  by  defendant's  negligence,  an  instruction  which 
assumes  tliat  plaintiff  had  suffered  or  would  suffer  pain  is  not  re- 
versible error,  where  the  plaintiff's  injury,  as  to  which  there  was 
no  dispute,  consisted  of  the  loss  of  an  eye. 

Van  Camp  Hardware  and  Iron  Co.  v.  O'Brien,  15iB. 

11.  Instruction.^The  giving  of  an  instruction  that  negligence  is  the 
doing  of  or  failing  to  do  some  act  or  tiling  which,  under  the  cir- 
cumstances, it  is  the  duty  of  the  party  to  do  or  leave  undone,  is  not 
available  e^ror  where  other  instructions  informed  the  jury  as  to  the 
care  required  of  the  plaintiff  and  defendant  respectively. 

Van  Camp  Hardware  and  Iron  Co.  v.  O'Brien,  15if, 

12.  Instruction. — ^An  instruction  that  it  was  not  negligence  to  trans- 
port through  the  streets  of  a  city,  on  a  delivery  wagon,  bars  of 
iron  that  project'Cd  four  to  six  feet  behind  the  wagon,  was  prop- 
erly refused  as  being  too  general. 

Van  Camp  Hardvxxre  and  Iron  Co.  v.  O'Brien,  15S, 

13.  Instruction. — Harmless  Error. — An  instruction  that  if  plaintiff  re- 
ceived the  injury  complained  of  as  the  result  of  inevitable  acci- 
dent he  could  not  recover  was  harmless,  where  another  instruction 
informed  the  jury  tliat  the  plaintiff  could  not  recover  upon  the 
mere  proof  of  defendant's  negligence. 

Van  Camp  Hardware  and  Iron  Co.  v.  O'Brien,  152, 

14.  Instruction. — Evidence. — Where  in  an  action  for  damages  the  in- 
jury complaiued  of  was  the  loss  of  an  eye,  an  instruction  that  there 
was  no  evidence  that  tlie  eye  was  in  good  condition  prior  to  the 
accident,  and  that  the  loss  of  the  eye  could  not  be  considered  in 
estimating  damages,  was  properly  refused,  since  it  was  for  the 
jury  to  determine  wliat  the  evidence  showed. 

Van  Camp  Hardware  and  Iron  Co.  v.  O'Brien,  15S. 

15.  Contributory  Negligence. — Instruction. — An  instruction  in  an  ac- 
tion for  a  personal  injury  to  the  effect  that  plaintiff  was  gpailty 
of  contributory  negligence  and  could  not  recover  if  it  was  found 
that  he  was  injured  while  oiling  the  machinery  of  a  comhusker 
while  the  same  was  in  motion,  with  a  glove  on  his  hand,  from 
which  a  string  appended  and  caught  in  the  cogwheels  and  drew 
his  hand  in  the  machinery  invaded  the  province  of  the  jury,  and 
was  erroneous.  Wortmati  v.  Minich,  31. 

16.  Municipal  Corporations. — Evidence. — ^In  an  action  against  a  city 
for  the  death  of  plaintiff's  decedent  it  was  alleged  in  tlie  com- 
plaint tliat  decedent  was  traveling  on  a  street,  at  night,  in  a 
buggy,  as  the  guest  of  another;  that  there  was  a  high  ridge  in 
the  center  of  the  street,  by  reason  of  a  water  main  having  been 
recently  laid  therein,  and  stumps  and  piles  of  rubbish  had  been 
permitted  to  remain  in  the  street;  that  the  city  had  erected  a 
water  plug  projecting  three  feet  from  the  ground  in  the  traveled 
way ;  that  the  buggy  struck  the  hydrant  and  tlirew  decedent  out 
and  injured  him,  from  which  injuries  he  died.  The  evidence 
showed  tliat  decedent  and  the  driver  were  intoxicated,  and  were 
driving  at  a  rapid  rate  of  speed  when  they  struck  the  hydrant ; 
tliat  the  hydrant  was  proi)erly  located  at  the  line  of  the  street  and 
sidewalk,  and  wiis  about  twenty  feet  from  the  ridge  in  the  center 
of  the  sti'eet ;  that  the  stump  had  been  x)a8sed  in  safety  and  the 
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brush  pile  had  not  been  reached  when  the  accident  occuiied. 
Held,  that  the  eyidenoe  was  insufficient  to  support  a  judgment  for 
plaintiff.  CUy  of  Vincennes  v.  Thuis,  6f3. 

ISr&OonABLE  INSTBT7HENT8— Building  and  loan  association 
notes,  see  BuiLDiNa  and  Loan  Assooiationb,  1,  2;  Bowlby  ▼. 
Kline,  659. 

Negotiability  destroyed,  see  Bnxs  and  Notbs,  4;    Rosenthal  v. 
Bambo,  S65. 

HEW  TBIAI*— As  of  right,  see  Appeal  and  Error,  31 ;'  Jones  y. 
Peters,  383. 

Ruling  on  motion  to  direct  verdict  a  cause  for,  see  Appeal  and 
Error,  80;  Chicago,  etc.,  R.  Co.  v.  Richards,  46. 

1.  Appeal  and  Error.  — The  ruling  of  the  court  on  a  question  affecting 
•its  jurisdiction  is  not  a  cause  for  a  new  trial.   Stetoart  y.  Stewart,  378. 

2.  What  are  Not  Proper  Causes  for. — Specifications  that  the  finding 
and  judgment  of  the  court  were  not  sustained  by  sufficient  eyi- 
denoe, and  that  the  finding  and  judgment  were  contrary  to  the 
law  and  the  evidence,  are  not  proper  causes  for  a  new  trial. 

Famous  Mfg.  Co.  v.  Harmon,  117. 

8.  Complaint.  —  Fraud. — False  Testimony. — Surprise. — A  defendant 
against  whom  judgment  was  rendered  on  a  promissory  note  is 
not  entitled  to  a  new  trial  on  account  of  surprise,  under  $899 
Bums  1901,  on  a  complaint  charging  that  the  judgment  was  ob- 
tained by  reason  of  the  perjured  testimony  of  the  plaintiff  in 
such  action.  Pepin  v.  Lautman,  74. 

4.  Complaint. — Fraud. — False  Testimony. — ^A  complaint  for  a  new 
trial  cliarging  that  a  judgment  was  obtained  against  complainant 
on  a  promissory  note  by  reason  of  the  perjured  testimony  of  the 
plaintiff  in  such  action,  is  insufficient  where  complainant  was 
present  at  the  trial  and  submitted  the  case  with  the  alleged  false 
testimony,  and  after  judgment  made  no  request  for  a  new  trial. 

Pepin  V.  Lautman,  74. 

6.  Misconduct  of  Jury. — Affidavit. — ^An  affidavit  for  a  new  trial  be- 
cause of  the  alleged  misconduct  of  the  jury  in  making  a  quotient 
verdict  which  fails  to  disclose  affiant's  source  of  information 
furnishes  no  legal  proof  of  the  alleged  misconduct. 

Treschman  v.  Treschman,  £06. 

6.  Motion  Pending  Appeal. — Where,  pending  an  appeal  the  appellee 
files  a  certified  copy  of  a  complaint  for  a  new  trial  on  account  of 
newly  discovered  evidence  that  the  judgment  was  too  small,  no 
question  will  be  decided  relative  to  the  merits  of  the  application 
for  a  new  trial.  Hogue  v.  State,  ex  rd.,  S86. 

7.  Answer. — Evidence. — The  objection  to  the  sufficiency  of  facts 
which  might  liave  been  made  to  an  answer  upon  demurrer  may  be 
made  to  the  evidence  offered  in  support  of  the  answer  under  a 
motion  for  a  new  trial.  Ayres  v.  Blevins,  101. 

8.  Assignments. — Exceptions. — An  assignment  in  a  motion  for  a  new 
trial  was  properly  ignored  in  the  ruling  on  the  motion,  where  the 
assignment  embraced  rulings  and  answers  to  which  there  wero 
no  objections  on  the  trial. 

Plank  y.  Indiana  Mutual  BuUding,  etc.,  Assn.,  S69. 

5.  Motions. — When  Verdict  Returned  on  TauI  Day  of  Term. — Tlie  statute 
requiring  a  motion  for  a  new  trial  to  be  presented  on  the  first  day 
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of  the  sTLOceeding  term  of  court  when  the  verdict  is  returned  on 
the  lai^t  day  of  a  term  of  court  is  not  complied  with  hj  the  mere 
filing  of  the  motion  with  the  clerk,  but  the  statute  is  complied  with 
where  the  motion  is  filed  on  the  first  day  of  the  term,  and,  by 
the  court,  on  that  day,  set  for  argument  the  next  day. 

Chicago,  etc,.  It.  Co,  v.  Martin,  4GS» 
HEW  TBIAIi  AS  OF  BIQHT— 

When  Should  Not  be  Granted. — A  new  trial  as  of  right  is  proiKjrly  de- 
nied in  an  action  to  quiet  title  and  to  declare  a  deed  a  mortgage. 

Jones  V.  Peters,  S83. 
NOTSS— See  Bills  and  Notes. 

KOnCE — Of  application  for  license  to  sell  intoxicating  liquors,  se& 
Intoxioatinq  Liquors,  2;  Goodvdne  v.  Flint,  36. 

KT7ISANCE— 

Prescription. — The  right  to  maintain  a  public  nuisance  cannot  be  ac- 
quired by  prescription,  Kelly  v.  Pittsburgh,  etc.,  R.  Co.,  467. 

OFFICEBS— 

1.  Bonds. — Principal  and  Surety. — Laches. — The  defense  that  the 
officers  were  gunty  of  ladies  in  reelecting  a  school  trustee  who 
was  a  defaulter  and  allowing  him  to  qualify  as  treasurer  of  the 
boardv  is  not  available  to  the  sureties  in  an  action  on  the  bond  of 
such  tmstee.  Wilson  v.  Town  of  Monticello,  85  Ind.  10,  distin- 
guished. Hogwe  v.  State,  ex  ret.,  285, 

2.  Bonds. — Principal  and  Siarety. — Estoppel. — The  sureties  on  the 
bond  of  a  school  trustee  are  estopi)ed  from  setting  up  as  a  defense 
io  an  action  on  the  bond  that  the  trustee  was  a  defaulter  as  suck 
trostee  at  the  time  of  his  reelection  and  execution  of  bond. 

Hogue  v.  State,  ex  rel. ,  S85, 
OIL~-See  Mines  and  Minerals. 

OPINION  EVIDENCS->As  to  whether  appliance  was  defective, 
see  Evidence,  14 ;  Indiana,  etc. ,  Coal  Co.  v.  Buffey,  108. 

OVEBBTTIiED  CASES— 

Hoore  v.  Combs,  24  Ind.  App.  464,  see  Ayres  v.  Btevins,  101. 

PABENT  AND  CHUJX— Evidence  in  action  for  damages  f6r  as» 

sault  and  battery  against  stepmother,  see  Evidence,  12 ;  TreacA- 
man  v.  Treschman,  206. 

Loco  Parentis. — AssauU  Upon  Child. — Stepmother. — ^Ehren  though  a  step- 
mother stands  in  loco  parentis  to  her  stepchild  she  is  not  thereby 
relieved  from  liability  for  a  malicious  assault  made  by  her  upon 
the  child,  Treschman  v.  Treschman,  S06, 

PASTIES — Mortgagee  may  maintain  action  to  quiet  title,  see  Qui- 
eting Title,  1 ;  City  of  Indianapolis  v.  Board  of  Church  Extension^ 
S19. 

On  appeal,  see  Appeal  and  Error,  4r-8;  Schrage  v.  McCoy,  434; 
Dunn  V.  Estate  of  Evans,  447;  Western  Union  Td,  Co,  v.  Adams,  4S0* 

Principal  and  Surety. — Indemnity  Mortgage. — A  surety  who  pays  a  note 
of  his  principal  may  foreclose  the  mortgage  given  to  indenmi|y 
the  sureties  on  such  note  without  joining  nis  co-surety. 

Morgan  v.  Street,  131. 
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Sale  of  Hmband's  Interest  Without  Making  Wife  a  Party, — A  wife,  not  a 
party  to  partitiou  of  real  estate  in  which  her  husband  has  an  in- 
terest, and  who  survives  him,  ret-ains  no  interest,  where  his  inter- 
est is  sold  in  saoh  partition  i^rooeedings.     Wagner  v.  Carskadon,  673. 

PAYMENT — Settlement  by  acoepting  part  payment  of  note,  see 
AoooRD  AND  SATiBFAcrnoN;  LUOe  v.  Koemer,  6^6. 

PEBSONAL  INJUBIES— Of  passenger,  see  Oarbixbs,  1,  2,  3,  4; 
Pittsburgh,  etc.,  R.  Co.  v.  Oray,  688;  Baltimore^  etc,,  R,  Co,  v.  Sims, 

544' 
Damages  for  the  loss  of  an  eye,  see  Damages,  2,  3;  Van  Camp 
Hardware  and  Iron  Co.  v.  O'Brien,  162;  Famous  Mfg.  Co.  v.  Har- 
mon,  117. 

At  railroad  crossings,  see  Railroads,  3,  4,  5,  6;  Cleveland,  etc,,  R. 
Co,  V.  Heine,  163;  Lake  Shore,  etc.,  R.  Co.  v.  BvUs,  £89, 

At  street  railroad  crossings,  see  Strbbt  Bajxjigads,  1,  2,  3;  Mar- 
chal  V.  Indianapolis  St.  R,  Co. ,  1$S. 

From  defective  premises,  see  Landlord  and  Tenant,  5,  6;  Roehrs 
V.  Timmans,  678;  Aldag  v.  OU,  64£. 

PLEADINGh— In  action  to  quiet  title,  see  Quietino  Title,  2;  City 
of  Lafayette  v.  Waha^h  R.  Co.,  497. 

In  criminal  action,  see  Criminal  Law,  1,  2;  Nichols  v.  State,  674. 

Condition  precedent,  see  Contracts,  1,  2;  New  Telephone  Co.  y. 
Foley,  418. 

In  action  to  cancel  a  contract,  see  Canoelation  of  Instruments, 
1 ;  Bamett  v.  Bryce  Furnace  Co. ,  88. 

1 .  Complaint.  — AmendmenJt.  — One  test  by  which  to  determine  whetlier 
or  not  a  new  cause  of  action  is  alleged  by  an  amended  complaint 
is  to  inquire  whether  the  same  evidence  would  support  the  orig- 
inal and  amended  complaint.  Thrall  v.  Gosndl,  17 4. 

2.  Amendment  Pending  Trial. — ^Available  error  cannot  be  predicated 
uix)n  the  action  of  the  court  in  permitting  plaintiff  to  file  an 
amended  paragraph  of  complaint  at  the  conclusion  of  the  evidence 
and  argument  enlarging  the  amount  of  recovery  to  conform  to  the 
facts  proved,  when  the  evidence  necessary  to  sustain  the  amended 
pleading  was  properly  admissible  under  another  pleading,  and  no 
objection  thereto  v^ras  made  to  the  trial  court. 

Pape  V.  Ferguson,  £98. 

8.  Svbsiituted  Complaint. -^  Lost  Pleading.  — A  substituted  complaint 
under  ^382  Bums  1901,  unless  the  contrary  is  shown,  is  presumed 
to  be  an  exact  reproduction  of  the  original  pleading,  and  takes 
its  place  as  of  the  date  of  the  original  ming  with  reference  to  all 
pleadings  and  proceedings  had  subsequent  to  such  original  filing. 

Pape  Y.  Ferguson,  298, 

4.  Improper  Exhibit. — ^Where  an  exhibit  is  not  jxroperly  a  part  of  a 
pleading  it  cannot  be  considered  to  aid  or  overthrow  the  pleading. 

Marley  v.  National  Building,  etc.,  Assn,,  S69. 

6.  Exhibits. — Svit  to  Cancel  Mortgage. — ^In  a  suit  against  a  building 
and  loan  association  to  cancel  a  bond  and  mortgage  it  is  not  nec- 
essary to  make  the  bond  and  mortgage  a  i>art  of  the  complaint  nor 
to  file  them  as  exhibits.    Marley  v.  National  Building,  etc.,  Assn. ,  S69. 
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6.  Amendment  of  Ansiver,  —  Courts  are  more  liberal  in  permitting- 
amendments  to  answers  tlian  to  complaints.     ThroU  y.  GosneU,  174, 

7.  AnKwer, — RefuLsal  to  Permit. — The  mere  insufficiency  of  an  answer 
is  not  a  sufficient  reason  for  refusing  to  permit  the  filing  thereof » 
especially  where  the  rejection  amounts  to  a  refusal  to  permit  the 
defendant  to  take  issue  upon  the  complaint.   A  rUkony  v.  Maaiers,  2S9. 

8.  Demurrer  for  Want  of^ Facts. — ^A  demurrer  to  a  complaint  for  want 
of  facts  raises  the  question  of  the  right  of  the  plaintiff  to  main- 
tain the  action.  '  Tucker  v.  Wlute,  S28. 

9.  A  demurrer  to  three  paragraphs  of  complaint  ''for  the  reason 
that  neither  one  of  said  paragraphs  state  facte  sufficient  to  con- 
stitute a  good  XMuragraph  of  complaint  against  either  one  of  said 
defendants"  is  not  in  the  form  prescribed  by  statute,  and  pre- 
sents no  question.  Jones  v.  Peters,  SSS. 

10.  Demurrer, — Legal  Capacity  to  Sue, — Tlie  statutory  ground  of  de- 
murrer "that  the  plaintiff  has  not  legal  capacity  to  sue,'*  has  ref- 
erence to  some  legal  disability  of  the  plaintiff,  as  infancy  or 
idiocy,  and  not  to  the  failure  of  the  complaint  to  show  a  cause 
of  action  in  the  plaintiff,  which  is  presented  by  the  assismment  of 
the  cause  ''tliat  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. '  *    Pittsburgh,  etc. ,  R,  Co.  y.  Idditigs,  504, 

11.  Carrying  Demurrer  to  Answer  Back  to  Complamt. — ^A  demurrer  to 
an  answer  reaches  back  to  the  complaint  whether  the  complaint 
is  objected  to  or  not,  and  must  be  sustained,  not  to  the  answer, 
but  to  the  complaint,  if  the  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action.  Hall  y.  BroumUe,  178. 

12.  Verification.  —  Demurrer. — The  failure  to  yerify  a  cross-com- 
plaint  is  not  reached  by  a  demurrer  for  want  of  sufficient  facts. 

Case  Threshing  Machine  Co.  y.  MiUikan,  686. 
ntACTICE— See  Trial. 

7B£StnCPTI0NS~-As  to  proof,  see  Appeal  and  Erbor,  34;  Aldng 
y.  Cte,  54£. 

^TOXfOIFAIj  AND  SX7BETY— When  surety  may  foreclose  an  in- 
demnity mortgage  giyen  to  secure  him,  see  Partiss;  Morgan  y. 
Street,  131. 

J>efense  of  sureties  in  action  on  bond  of  officer,  see  Offioers,  1, 
2 ;  Hague  y.  State,  ex  rel. ,  £86. 

Mortgage  of  estate  held  by  entireties  to  secure  debt  of  husband, 
see  MoRTQAGES,  3 ;  Lavene  y.  Jamecke,  S21. 

Married  Woman  as  Surety. — Form  of  Contract. — ^Whether  the  contract 
of  a  married  woman  binds  her  as  principal  or  only  as  surety,  and 
therefore  yoid,  is  not  to  be  determined  fiom  the  form  of  the  con- 
tract, but  from  a  determination  of  the  question  whether  she  re- 
ceiyed  the  benefit  of  the  consideration  on  which  the  contract 
rested.  Beidenkoff  y.  Brazee,  646. 

FBIOB.ITIES — Of  mortgage  liens,  see  MoBTaAOES,  1,  2;  Bose  y. 
Provident,  etc.,  Assn.,  26. 


Judgment. — EquUahle  Relief. — Fraud. — An  answer  in  an  action  to  en- 
force a  judgment  rendered  in  a  sister  state,  showing  that  juris- 
diction was  obtained  through  the  fraud  of  the  judgment  plain- 
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ti£F  and  the  officer  who  made  a  false  retuin  of  service  of  process 
constitntes  a  good  ground  for  eqnitable  relief  against  the  enforce- 
ment of  the  judgment.  ATithovy  v.  Masters ,  f39. 

PBOMI8SOBT  NOTES— See  Bnxs  and  Notes. 

PBOSECTUTIKG  ATTOBNET— No  authority  to  sell  land  for  taxes, 
see  Taxation  ;  Jack  v.  White^  398. 

UUIKTINO  TITLE— See  Advebse  Possession. 

Action  by  guardian,  see  Guabdian  and  Ward^  1;    Tvcker  y. 
White,  328, 

Under  sheriff's  deed,  see  Judgment,  6;  Fromm  v.  Lawrence,  388, 

1.  Parties. — Mortgagee. — ^A  mortgagee  may  maintain  a  suit  to  quiet 
title  to  real  estate  which  he  has  conveyed  by  warranty  deed. 

City  of  Indianapolis  v.  Board  of  Church  Extension,  319. 

2.  Pleading. — ^In  an  action  to  quiet  title  it  is  sufficient  to  aver  in 
the  complaint  that  plaintiff  is  the  owner  of  the  real  estate,  with- 
out specifically  averring  the  kind  of  title,  or  how  derived,  and 
that  the  olaim  of  defendant  is  unfounded  and  a  cloud  upon  plain- 
tiff's title.  City  of  Lafayette  v.  Wabash  R.  Co.,  497. 

8.  Railroads. — Streets. — Highways. — Municipal  Corporations. — A  com- 
plaint in  an  action  by  a  railroad  comx>any  against  a  city  to  quiet 
title  to  a  strip  of  land  wliich  defendant  city  claimed  as  a  street 
is  not  defective  in  failing  to  show  that  there  was  no  public  hijs^h- 
way  across  the  strip  of  ground  in  dispute,  where  the  complamt 
alleged  that  there  has  never  been  any  street  or  highway  laid  out 
over  the  strip  of  ground,  that  neither  the  defendant  nor  the  public 
ever  occupied  or  used  the  strip  of  ground  for  highway  purposes 
and  averred  generally  the  non-existence  of  a  highwav  at  the  place 
in  question.  City  of  Lafayette  v.  Wabash  R.  Co.,  497. 

BAHAO ADS— See  O arbiers  ;  Master  and  Servant  ;  NEauGBNOE ; 
Street  Railroads.. 

Injury  to  brakeman  caused  by  overhead  obstruction,  see  Master 
AND  Sbrvant,  16-22;  Pittsburgh,  etc.,  R.  Co.  v.  Parish,  189. 

1.  Deaith  of  Employe  Caused  by  Overhanging  Limbs. — Due  Care.  —  A 
sober,  careful  and  experienced  railroad  conductor  while  in  the 
line  of  his  duty  was  knocked  off  the  top  of  a  freight  car  by  over- 
hanging limbs  of  a  tree  and  killed.  The  overhanging  limbs  were 
not  such  an  obstruction  as  was  at  all  times  apparent  to  persons  on 
the  top  of  the  cars  and  decedent  did  not  know  and  while  acting 
as  conductor  did  not  have  reasonable  opportunitr^  to  leam  of  the 
dangerous  character  of  the  obstruction.  Held,  that  the  jury 
properly  found  that  decedent  was  exercising  due  care  at  the  time 
he  was  killed.  Pittsburgh,  etc.,  R.  Co.  v.  Parish,  189. 

2,  Overhead  Obstructions. — Evidence.  —  A  fluHmg  of  the  jury  that 
plaintiff's  intestate  was  knocked  from  the  top  of  a  oar  by  the 

.  limbs  of  a  tree  was  justified  by  evidence  which  showed  that  de- 
cedent was  a  careful,  competent  and  experienced  railroad  conduc- 
tor; that  at  the  time  of  the  accident  he  was  in  a  proper  place  in 
the  x>drformance  of  his  duty;  that  he  had  not  at  any  time  been 
warned  of  the  existence  of  the  danger ;  that  he  was  seen  to  leave  the 
caboose  with  his  lantern;  that  a  witness  saw  the  motion  of  a  man's 
arms,  and  saw  the  branohes  of  a  tree  moving,  and  saw  the  lantern 
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fall,  and  another  witness  saw  decedent  fall  from  the  top  of  the 
car  at  a  place  consistent  with  the  theory  that  the  overhanging  tree 
branches* caused  Mm  to  fall.    Pittsburgh,  etc.,  R,  Co.  v.  Parish,  189, 

8.  Ii\p*r}/  at  Crossing. — Sigrud  Bells. — Where  a  railroad  comi»ny 
maintained  signal  bells  at  a  crossing  for  the  purpose  of  warning 
travelers  of  approacliing  trains,  a  traveler  approaching  the  crosB- 
ing  had  the  right  to  presume  that  no  train  or  locomotive  was 
approaching  wlien  the  bells  did  not  ring,  but  he  was  not  thereby 
excused  from  ascertaining  for  himself  whether  a  train  or  locomo- 
tive was  in  fact  approaching.     Cleveland,  etc. ,  E.  Co.  v.  Heine,  16S. 

4.  Injury  at  Crossing. — Signal  BeUs. — ^Where  in  an  action  against  a 
railroad  company  for  injuries  sustained  at  a  crossing  it  was 
shown  tliat  defendant  maintained  signal  bells  at  tlie  crossing 
which  did  not  ring  when  decedent  attempted  to  cross  the  tracks, 
such  failure  was  a  circumstance  to  be  considered  by  the  jury  in 
determining  the  ultimate  question  of  negligence. 

Cleveland,  etc, ,  R.  Co.  v.  Heine,  163. 

6.  Injury  at  Crossing. — Verdict. — Special  Finding. — Where  plaintiff's 
decedent  while  attempting  to  cross  three  i>arallel  railroad  tracfan 
was  struck  by  a  car  on  the  third  track  and  killed,  an  answer  to  aa 
interrogatory  that  there  was  no  evidence  that  after  crossing  the 
first  track  he  looked  or  listened  for  the  approach  of  a  locomotive 
or  train  is  an  admission  that  the  finding  in  the  general  verdict 
that  he  did  look  and  listen  had  no  evidence  to  sustain  it. 

Cleveland,  etc.,  R,  Co,  v.  Heine,  163. 

6.  Injury  at  Crossing. — Frightening  Horses. — ^A  complaint  against  a 
railroad  company  for  injuries  at  a  crossing,  cliJarging  that  defend- 
ant's engine  and  cars  were  standing  near  the  crossing  and  that 
plaintiff  drove  across  the  tracks  by  direction  of  the  flagman  and 
when  within  a  distance  of  forty  feet  of  the  engine,  and  wliile 
plaintiff  was  in  plain  view,  the  servants  in  charge,  without  notice 
or  warning,  negligently  and  carelessly  turned  the  steam  from  the 
boiler  and  started  tlie  engine  and  cars  attached  thereto,  causing  a 
liissing  and  loud  and  rattling  noise  which  frightened  plaintiff's 
team  and  caused  it  to  run  away  and  injure  plaintiff,  is  insufficient, 
where  it  was  not  shown  that  the  noise  was  unusual  or  unnecessary 
in  properly  starting  the  train,  or  tliat  there  was  any  wilful  or  reck- 
less conduct  on  the  part  of  the  sei-vants  in  charge  of  the  engine. 

Lake  Shore,  etc.,  R.  Co,  v.  Butts,  289. 

7.  Damages  from  Fire  Escaping. — Highways. — Action  by  ToumsMp, — 
Contributory  Neglic/eiwe. — The  rule  applicable  as  between  a  railroad 
company  and  an  individual  proprietor  whereby  the  latter  is  bound 
to  exercise  reasonable  and  ordinary  care  to  prevent  the  destruction 
of  his  property  by  fire  negligently  i)ermitted  by  the  former  to  es- 
cape from  its  right  of  way,  by  taking  precautionary  or  preventive 
measures,  cannot  be  applied  as  between  a  railroad  company  and 
a  township  in  an  action  by  the  latter  for  an  injury  to  a  highway. 

Pittsburgh,  etc.,  R,  Co.  v.  Iddings,  504, 

8.  Damages  from  Fire  Escaping. — Proximate  Cause. — Pleadina. — High- 
ways. — A  complaint  for  injuries  to  a  highway  caused  by  mre  escap- 
ing from  a  railroad  right  of  way,  which  alleges  that  defendant 
negligently  permitted  dry  grass,  etc. ,  to  accumulate  and  remain 
on  the  right  of  way,  that  the  X)eaty  soil  of  the  right  of  way,  the 
adjoining  lands  and  the  liighway  was  dry  and  combustible  tlunbugh 
drought,  that  defendant  by  means  of  fire  from  its  passing  engine 
set  fire  to  and  ignited  the  combustibles  on  the  riglit  of  way,  and 
tliat  the  fire  thus  set  out,  tlurough  defendant'')  negligence,  spread 
and  communicated  to  the  peaty  surface  soil,  and  through  the  de* 
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fendant's  negligence  escaped  from  the  right  of  way  to  the  peatj 
lands  adjoining,  and  tlirongh  the  defendant's  negligencfe  escaped 
to  and  commnnioated  with  and  ignited  the  roadway,  etc.,  suf- 
ciently  shows  defendant's  negligence  was  the  proximate  canse  of 
the  injnry.  Pittsburgh,  etc.,  R.  Co.  v.  Iddinga,  6O4. 

9.  Damages  from  Fire  Eacaping,  —  Negligence.  —  Proximate  Cavse.  — 
Where  combustible  material  on  the  track  of  a  railroad  comi)any  is 
set  on  fire  by  the  comjxany  nnder  such  circumstances  that  in  the 
natural  course  of  things  it  might  be  expected  to  pass,  and  does 
pass,  beyond  the  riglit  of  way,  the  passing  from  the  right  of  way 
IS  referable  to  the  negligent  suffering  of  snch  material  to  be  so 
situated  that  in  tlie  o];)eration  of  its  trains,  whether  negligently 
or  otherwise,  it  is  caused  to  take  fire  and  bum  and  spread  abroad 
in  its  natural  way.  Pittsburgh,  etc.,  R.  Co.  v.  Iddings,  6O4. 

KEATi  ESTATE — Oommissions  for  finding  purchaser,  see  Brokers, 
1,  2;  Rabb  v.  Johnson,  665. 

Surrender  of  interest  must  be  in  writing,  see  Mines  and  Miner- 
als, 7 ;  Heller  v.  Dailey,  565. 

BEOOBD — See  Appeal  and  Error. 

BEF0B.12CATI0N  OF  INSTBXJMEKTS^ 

Deeds. — ^A  finding  in  an  action  for  breach  of  covenants  of  a  warranty 
deed,  wherein  defendant  sought  a  reformation  of  the  deed,  that 
there  was  no  mistake  in  drawing  the  deed,  and  that  the  land  de- 
scribed in  the  deed  was  the  land  intended  to  be  conveyed,  takes 
the  case  from  the  operation  of  the  rule  tliat  a  deed  will  be  re- 
formed, where  by  mutual  mistake  of  the  jMurties  the  description 
inserted  in  the  deed  was  not  a  description  which  would  convey 
the  lands  which  the  parties  to  the  deed  had  agreed  and  intended 
to  convey.  Sherwood  v.  Johnson,  ^77. 

BEPIiEVIN- 

1.  Cross-Complaint.  —  Sufficiency. — A  oross-complaint  in  replevin, 
which  alleges  ownorsliip  of  the  property  in  the  defendant  under 
a  bill  of  sale  providing  tliat  title  shall  remain  in  him  as  seller 
until  it  is  paid  for,  is  sufficient  on  demurrer,  although  it  fails 
to  allege  the  county  in  which  it  is  believed  the  property  is  de- 
tained, where  the  immediate  x)osseB8ion  thereof  is  not  demanded. 

Tanner  v.  Mishawaka  Mfg,  Co,,  6S6. 

2.  Complaint. — Demand. — ^Where  possession  of  the  goods  was  wrong- 
fully acquired,  no  demand  is  necessary  before  the  action  for  x>os- 
session  is  commenced.  Tanner  v.  Mishawaka  Mfg.  Co. ,  536. 

BEFUTATION — ^For  truth,  see  Trial,  15;  Treschman  v.  Treschman, 
g06. 
Of  defendant  for  "peBoe  and  quiet,  see  Evtdenob,  10;  Treschman 
V.  Treschman,  SOS. 

BOADS— See  Highways. 

BtJIiB  nr  SHEIiIiEY'S  OASE — See  Wills,  1;  Bonner  v.  Bonner, 
147. 

BXJLE8 — Of  Appellate  Oourt  as  to  marginal  notes,  see  Appeal  and 
Error,  88;  CUy  of  Lafayette  v.  Wabash  R.  Co.,  497. 
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1.  Breach  of  Contract. — Measure  of  Damages. — Value  of  ArUdes  Sold. — 
Evidence. — ^Where  in  an  action  for  breach  of  contract  to  deliver 
lumber  it  was  shown  that  the  lumber  had  no  market  Taloe,  evi- 
dence as  to  its  actual  value  was  properly  admitted. 

Pape  V.  Ferguson,  298. 

2.  Breach  of  Contract. — Mea^sure  of  Damages. — ^Where  in  the  trial  of  an 
action  for  damages  for  breach  of  contract  to  famish  Inmber  to 
plaintiff  it  was  shown  that  the  Ixmiber  was  pnrchased  by  plamtiff 
and  paid  for  at  the  time  for  the  pnrpose  of  resale,  wmch  was 
known  to  defendant  at  the  time  the  contract  was  made,  the  meas- 
ure of  damages  is  tlie  actual  value  of  the  lumber  at  the  place  and 
time  of  delivery.  Pape  v.  Ferguson^  898. 

8.  Breach  of  Contract. — Measure  of  Damages. — Evidence. — ^Where  in  an 
action  for  the  breach  of  a  contract  to  famish  lumber  to  plaintiff 
it  appeared  that  plaintiff  purchased  the  lumber  for  the  purpose 
of  resale  it  was  not  erroi;  to  permit  proof  as  to  what  the  Ixmiber 
was  worth  from  the  time  of  the  failure  to  furnish  it  upon  order  to 
the  institution  of  the  suit.  Pape  v.  Ferguson,  298. 

4.     Validity. — There  may  be  a  conditional  sale  of  personal  property 

wherebv  the  vendor  retains  ownership,  until  the  agreed  price  is 

I)aid,  although  the  vendor  parts  with  possession  of  the  yro^^&rtj 

.so  sold.  Tanner  v.  Mishaioaka  Mfg.  Co.,  6S6. 

SOHOOLS  AND  SCHOOL  DISTBIOTS— Contract  with  teacher 
conditioned  that  she  should  remain  unmarried,  see  GoNTRAcrrs, 
5,  6;  QuUford  School  Tp.  v.  Roberts,  S66. 

Assessment  of  school  property  for  street  improvements,  see  Munio 
IPAL  OORPORATIONS,  4;  SvOton  V.  School  City  of  Montpelier,  S15. 

Laches  of  officers  in  reelecting  a  defaulting  school  trostee,  see 
Offiobrs,  1;  Hogue  v.  State,  ex  rel.,  286.        ' 

1.  Teaching  Music. — Liability  of  Township  for  Music  Charts  Ptarchased 
by  Trustee. — ^A  complaint  in  an  action  against  a  school  township 
to  recover  the  value  of  certain  music  charts  furnished  by  plain* 
tiff  and  placed  in  the  schools  of  the  township  by  the  trustee 
thereof  is  not  bad,  because  music  is  not  one  of  the  branches  of 
study  required  by  the  statute  (^984  Bums  1901)  to  be  taught  in 
the  public  schools,  since  under  such  statute  school  trustees  have 
authority  to  prescribe  the  teaching  of  music  in  the  common 
schools.  Myers  PuMishing  Co.  v.  White  River  School  Tp.,  91. 

2.  Teaching  Music. — Direction  by  Trustee. — Pleading. — ^An  averment 
in  a  complaint  in  an  action  against  a  school  township  for  the 
value  of  certain  music  charts,  to  the  effect  that  the  trustee  placed 
the  charts  in  the  public  schools  of  the  township  for  the  purpose 
of  being  used,  where  they  still  remain,  and  have  ever  since  been 
used  by  the  pupils,  is  equivalent  to  stating  that  the  trustee  di- 
rected that  music  be  taught. 

Myers  Publishing  Co.  v.  White  River  School  Tp.,  91. 

8.  Trustee. — Purchase  of  Music  Charts. — School  trustees  have  author- 
i^  under  ^6920  Bums  1901  to  purchase  music  churts  for  the  use 
of  the  schools  of  their  townships  without  the  approval  of  the 
board  of  education. 

Myers  Publishing  Co.  v.  White  River  School  Tp.,  91. 

4.  Contract  vnth  Teacher. — False  Representaticns. — Fraud. — In  an  action 
by  a  school  teacher  on  a  contiact  of  employment  with  a  town- 
ship trustee  which  was  rescinded  by  the  trustee  because  of  false 
representations  of  the  teacher  that  she  was  an  unmanned  woman. 
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evidence  that  plaintiff  was  not  married  at  the  time  she  Bought, 
employment  and  represented  to  the  trostee  that  she  did  not  intend 
to  be  married  during  the  school  year,  and  that  at  the  time  she 
signed  the  contract  she  was  married,  bnt  signed  it  in  her  maiden 
name,  without  disclosing  to  tlie  trustee  the  fact  of  her  marriage, 
will  not  supx>ort  a  verdict  for  plaintiff. 

GmLford  School  Tp,  v.  Roberta,  S56. 

6.  Contract  for  Street  Improvements, — A  school  town  cannot  legally 
contract  for  the  construction  of  a  street  in  front  of  its  property^ 
nor  assume  the  payment  thereof  after  the  work  is  completed. 

StUton  V.  School  City  of  Montpelier,  S15. 

SEWEBS — ^Lien  for  sewer  improvement,  see  Munioipal  Corpora^ 
TIONS,  5 ;  O'Brien  v.  Bradley,  487. 

SHELLEY'S  CASE— See  Wills,  1 ;  Bonner  v.  Bonner,  147, 

BPBCIAL  FINDINOS-See  Trial. 

SPECIAL  JT7D0ES — Powers  cease  after  final   judgment  is  ren-. 
dered,  see  Judges  ;  Jones  v.  Peters,  383. 

STBEET  IMPBOVEMENTS— See  Municipal  Corporations. 

STBEET  BAILBOAD&- 

1.  Accidents  at  Crossings.  —  The  strict  rules  governing  collisions  at. 
steam  railroad  crossings  do  not  apply  to  street  railways. 

Marched,  v.  Indianapolis  St.  R.  Co.,  133. 

2.  Crossings.  —  Excessive  Speed.  —  Negligence.  —  Whether  a  street  car 
company  was  guilty  of  negligence  in  running  its  cars  in  close 
proximity  to  one  another  on  the  same  track  over  a  public  crossing 
in  a  city  at  a  high  rate  of  speed  is  a  question  of  fact  for  the  deter* 
mination  of  the  jury.  Marchal  v.  Indianapolis  St.  R,  Co.,  133. 

8. .  Injury  at  Crossings.  —  Contribvtoru  Negligence.  —  As  plaintiff  ap- 
proached the  tracks  of  a  street  railway  going  west  one  of  defend- 
ant's cars  was  traveling  south  on  the  west  track  crossing  the 
intersection  of  the  streets,  and  at  the  same  time  a  car  on  the  east 
track  was  traveling  north  and  liad  just  passed  over  the  intersec- 
tion ;  as  the  car  on  the  east  track  passed  over  the  crossing,  plaintiff 
drove  his  team  in  a  westerly  diiection  over  the  east  track  and  as 
the  south-bound  car  on  the  west  track  passed  the  crossing  he  at- 
tempted to  cross  the  west  track,  when  another  south-bound  car, 
running  not  to  exceed  100  feet  behind  the  car  that  had  just  passed, 
at  a  high  rate  of  speed,  approached  without  notice  or  warning 
and  struck  plaintiff's  team  and  wagon  before  he  could  get  out  c^ 
the  way.  Held,  that  the  question  of  plaintiff's  contributory  neg-^ 
ligenoe  was  for  the  determination  of  the  jury. 

Marchal  v.  Indianapolis  St.  R,  Co.,  133. 

4.  Negligence. — Death  of  Employe. — Comj^laint. — ^In  an  action  against 
an  electric  street  railway  the  complamt  averred  that  the  railway 
had  double  tracks  with  poles  between,  which,  where  the  accident, 
oconired,  were  only  three  inches  from  the  oar,  and  that  the  tracks, 
were  very  rough ;  that  by  the  rules  of  the  company  it  was  its  duty 
to  have  safety  gates  at  the  sides  of  the  front  platform  to  protect 
employes  thereon ;  that  plaintiff's  intestate  was  an  employe  of  the. 
comx>any,  who  in  the  line  of  his  dul^  was  at  said  time  riding  on 
the  front  platform ;  that  the  jMurticular  car  on  which  deceased  was. 
riding  had  no  safety  gate,  and  that  he  was  thrown  against  one 
of  tlie  poles  and  was  killed ;  that  he  did  not  know  of  the  absence^ 
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of  the  safety  gate  and  was  wholly  free  from  negligence  contribut- 
ing to  the  injury.  Held,  that  the  complaint  stated  a  cause  of  ac- 
tion. '  citizens  St,  R,  Co,  v.  Beed,  6^. 

STREETS— Improvement  of,  see  Munioipal  Corporations,  1,  2,  8, 
4;  City  of  Qreensbivrg  v.  Zoller,  126  \  Sutlon  v.  Sc?iool  City  of  MorU- 
pelier,  S15. 

Dedication  by  plat,  see  Dedication  ;  City  of  Indianapolis  v.  Board 
of  Church  Extension,  S19. 

Defective  streets,  see  Municipal  Corporations,  7 ;  City  of  IndUm- 
ajyoUs  V.  Crans,  584- 

SUBSTITXTTION— Of  copy  for  lost  pleading,  see  Plbadinq,  8; 

Pape  V.  Fergtuson,  298, 

SUPREME  COURT— Transfer  of  causes,  see  Appellate  Court,  2, 
8,  4,  6,  6;  Wngner  v.  Carskadon,  673;  Woods  v.  Indiana,  etc,  Assn,, 
359;  Van  Camp  HarduxLve  and  Iron  Co,  v.  O'Brien,  152, 

isURVEY— Appeal  from,  see  Boundaries,  1;  Miller  t,  JVhite,  371, 

TAXATION— 

Tax  Stiles. — Foreclosure  by  Prosecuting  Attorney, — ^Under  tlie  provisions 
of  ^^6491,  6492  R.  S.  1881  as  amended  by  the  act  of  Maich  6, 1888, 
^^2147,  2148  Elliott's  Supp.,  the  court  had  not  jurisdiction  of  an 
action  by  the  prosecuting  attorney  to  foreclose  a  lien  xipon  land 
wliich  was  returned  delinquent  for  taxes  for  more  than  three  years 
prior  to  March  29,  1881,  which  land  had  been  offered  for  sale  in 
1882,  1888,  and  1884,  and  was  not  sold  for  want  of  bidders,  since 
tlie  statute  provides  for  the  sale  of  such  lands  by  the  county  treas- 
urer. Jack  V.  White,  398, 

TELEGRAPH  COMPANIES— 

Delay  in  Delivering  Message.  ^Mental  Anguish, — Damages  cannot  be  re- 
covered for  mental  anguish  alone  in  an  action  against  a  telegraph 
company  for  delay  in  delivering  a  message. 

Western  Union  Tel,  Co,  v.  Adams,  420, 

TOWNSHIP  TRUSTEE— Action  for  injury  to  highway,  see  High- 
ways, 6;  Pittsburgh,  etc,,  R,  Co,  v.  Iddings,  504, 

Purcliase  of  music  charts  for  schools,  see  Schools  and  School 
Districts,  1,  2,  8;  Myers  Publishing  Co,  v.  White  River  School 
Tp,,  91, 

Action  for  Benefit  of  Township, — Parties, — ^A  township  trastee  in  his 
ofi&cial  capacity  may  maintain  an  action  against  a  railroad  com- 
pany for  injury  to  a  highway. 

Pittsburgh,  etc,  R.  Co.  v.  Iddings,  6O4, 

TRADE  FIXTURES— Mill  machinery, ' see  Fixtures;  Gordon  v.* 
Miller,  612. 

TRAKSFER— Of  causes  from  one  of  the  courts  of  appeal  to  the 
other,  see  Appellate  Court,  2-6;  Wagner  v.  Carskadon,  S7S; 
Woods  V.  Indiana,  etc,  Assn.,  359;  Van  Camp  Hardware  <md  Iron 
Co.  V.  0*Bricn,  152, 
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Excessive  Damages, — ^In  an  action  for  troBpaaa  for  the  value  of  cement 
rock  taken  by  mistake  by  an  adjoining  landowner,  damages  ex- 
ceeding the  Yslue  of  the  rock  nnqnarried  is  ezcessire. 

Kentucky  J  etc,,  Cement  Co,  v.  Morgan,  89, 

TBJAL — Miscondnot  of  jury  as  cause  for  new  trial,  see  Nbw 
Trial,  6;  Treschman  r.  Treschman,  206, 

1.  Separation  of  Witnesses, — Disobedience  of  Order  of  Court, — Appeal 
and  Error. — Available  error  cannot  be  predicated  xi'pon  the  ac- 
tion of  the  court  in  permitting  a  witness  to  testify,  who  was 
jxresent  during  the  trial  and  listened  to  tlie  testimony  of  other 
witnesses,  after  an  order  had  been  made  for  a  separation  of  the 
witnesses,  where  it  is  not  shown  tliat  the  party  in  whose  favor 
he  testified  was  responsible  for  the  disobedience  of  the  order  of 
the  court.  Stewart  v.  Stewart,  S78, 

2.  Prartice.  — Evidence,  —  Offer  to  Prove.  — Available  error  cannot  be 
*  predicated  upon  the  action  of  the  court  in  excluding  the  answer 

to  a  question,  where  the  offer  to  prove  was  not  made  until  after 
an  objection  had  been  sustained  to  the  question. 

Farnous  Mfg,  Co.  v.  Harmon,  J 17. 

8.  Evidence, — Objections. — Objections  to  the  admission  of  evidence 
not  made  to  the  trial  court  will  not  be  considered  on  appeal. 

Treschman  v.  Treschman,  '20G, 

4.  Evidence, — Objections, — Objections  to  questions  propounded  to  a 
witness  for  the  reason  that  they  were  immaterial,  incompetent 
and  not  tending^  to  supi)ort  any  issues  joined  in  the  cause  are  not 
sufficiently  specific.  ShewdUer  v.  Hamilton  Oil  Co, ,  SI  J, 

6.  Objection. — Motion  to  Strike  Out. — Where  no  objection  is  made 
to  a  question  or  answer,  and  the  answer  is  responsive  to  the  ques- 
tion, a  motion  to  strike  out  comes  too  late. 

Treschman  v.  Treschman,  206. 

0.  If  an  answer  is  responsive  to  a  question  to  which  no  objection  is 
made,  a  motion  to  strike  out  the  answer  is  not  available. 

Pope  V.  Ferguson,  J'.iS. 

7.  Evidence,  — Admission  after  Argument,  —A  cause  will  not  be  reversed 
because  of  the  action  of  the  court  in  admitting  evidence  of  the 
residence  of  plaintiff,  and  other  testimony,  in  a  divorce  proceed- 
ing, after  the  argument  of  counsel,  where  the  court  gave  defendant 
the  opportunity  to  rebut  any  of  the  testimony  given. 

Stewart  v.  Steicart,  S78, 

8.  Evidence.  —  Cross-Examination,  — Where  plaintiff  in  an  action  for 
breach  of  contract  to  furnish  lumber  intended  for  resale  testified 
upon  direct  examination  to  offers  for  certain  lumber,  and  it  was 
disclosed  on  cross-examination  that  the  offers  were  in  writing, 
and  upon  written  orders  to  defendant,  which  were  produced  and 
were  in  the  huids  of  defendant's  coxmsel,  it  was  not  error  to  per- 
mit the  written  orders  to  be  read  as  a  part  of  the  reexamination 
of  the  witness.  Pape  v.  Ferguson,  298, 

9.  Misconduct  of  Counsel. — ^It  was  error  to  permit  counsel,  over  proi)er 
objections,  in  the  trial  of  an  action  against  a  railroad  company 
for  damages  for  carrying  plaintiff  beyond  his  destination,  to  state 
in  argument  to  the  jury  that  the  Supreme  Court  had  held  in  simi- 
lar cases  that  verdicts  for  damages  in  excess  of  amount  demanded 
in  case  on  trial  were  not  excessive.    Chicago,  etc,,  R,  Co,  v.  Martin,  468, 

10.  Misconduct  of  Counsel,  — Instruction.  — An  instruction  in  the  trial 
of  an  action  against  a  railroad  company  for  damages  to  the  effect 
that  some  controversy  luid  arisen  between  counsel  in  argument  a& 
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to  the  right  of  counsel  for  plaintiff  to  refer  in  his  argument  to 
cases  of  similar  character  rei>orted  by  courts  of  last  resort,  and 
that  the  court  by  overruling  the  objections  did  not  mean  that  the 
jury  sliould  understand  tliat  the  statements  were  to  be  taken  as 
the  law,  did  not  cure  the  error  of  the  court  in  permitting  attorney 
for  plaintiff  to  refer  in  his  argument  to  the  jury  to  cases  in  the 
'  Supreme  Oourt  wherein  judgments  for  larger  amounts  than  asked 
by  plaintiff  had  been  held  not  to  be  excessive. 

Chicago,  etc.,  R.  Co.  v.  Martin,  4^, 

11.  Ingtruction. — Where  the  evidence  showed  without  conflict  that 
certain  facts  set  out  in  an  instruction  were  true,  an  instruction 
that  such  facts  were  "not  denied  "  was  not  prejudicial  though  de- 
fendant had  filed  a  general  denial. 

Van  Camp  Hardware  and  Iron  Co.  v.  O'Brien,  152. 

12.  Instruction. — Parent  and  Child. — Assault  by  Stepmother. — Damages, 
— ^In  an  action  by  an  infant  against  her  stepmother  for  damages 
for  personal  injuries  caused  by  an  assault,  an  instruction  tliat  de- 
fendant was  entitled  to  the  protection  wliich  the  law  gives  the 
parent  in  tlio  reasonable  chastisement  of  the  child  was  properly 
refused,  where  defendant  denied  that  any  punislmient  wliatever 
was  inflicted.  Treschman  v.  Tresdiman,  SOS. 

13.  Instructions  in  an  action  by  an  infant  against  her  stepmother 
for  damages  for  personal  injuries  resulting  from  an  assault  in 
which  the  court  undertook  to  define  the  mumtum  of  proof  required 
to  sustain  the  complaint,  enumerating  the  elements  in  plaintiff's 
case  required  to  be  shown  by  a  preponderance  of  the  evidence 
without  mentioning  the  question  of  the  presumption  of  defend- 
ant's innocence,  were  sufficient  as  against  a  party  not  asking 
further  instructions.  Treschman  v.  Treschman,  206. 

14.  In  an  action  by  an  infant  against  her  stepmother  for  dam- 
ages for  injuries  resulting  from  an  assault  in  which  it  was 
contended  by  the  defendant  that  the  injuries  were  the  result  of 
disease,  the  defendant  was  not  harmed  by  the  refusal  of  an  in- 
struction to  the  effect  tliat  plaintiff  could  not  recover  if  the 
evidence  showed  that  the  injuries  complained  of  resulted  from 
disease  instead  of  punishment,  wliere  the  jury  were  informed  in 
other  instructions  tliat  plaintiff  must  show  by  a  preponderance  of 
the  evidence  that  she  was  injured  in  some  of  the  respects  alleged 
as  a  direct  result  of  the  punishment  complained  of. 

Treschman  v.  Treschman,  206. 

15.  Instruction  as  to  Reputation  for  Truth.  — An  instruction  that  a 
man's  reputation  for  truth  is  made  by  what  his  neighbors  gener- 
ally say  of  him  in  this  regard,  if  they  say  he  is  untruthfm  that 
makes  his  general  reputation  for  truth  bad,  but,  *  *  upon  the  other 
hand,  if  a  man's  neighbors  sav  nothing  whatever  about  him  as  to 
his  trutlifulness,  that  fact  of  itself  is  evidence  that  his  general 
reputation  for  truth  is  good'*  is  correct,  and  does  not  invade  the 
province  of  the  jury.  Treschman  v.  Treschman,  206. 

16.  Incomplete  Instruction, — ^The  g[iviiig  of  an  incomplete  instruotion 
is  not  reversible  error  where  it  is  fully  supplemented  by  other 
instructions  given.  Terre  Haute,  etc.,  R.  Co.  v.  Rittenhouse,  6SS. 

17.  Special  Finding. — Verdict. — Master  and  Servant. — Personal  Injuries. 
— Answers  to  interrogatories  in  an  action  bv  a  mine  employe 
for  personal  injuries  caused  by  a  defective  pulley  used  in  hoist- 
ing dirt  from  the  shaft  in  which  plaintiff  was  at  work,  that  de- 
fendant in  procuring  the  use  of  the  pulley  did  not  exercise  or- 
dinary care  and  prudence,  and  that  plaintiff  in  remaining  where 
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he  was  wh^i  hurt  did  exeroiae  proper  care  and  prudence  are  not 
parte  of  a  special  verdict  and  add  nothing  to  a  general  verdict  for 
plaintiff.  Inditma,  etc,.  Coal  Co.  v.  Buffey,  108. 

■18.  In  an  action  by  a  mine  employe  for  personal  injuries  sus- 
tained by  reason  of  a  defective  pulley  used  in  hoisting  buckete 
from  a  sliaft  in  which  plaintiff  was  at  work,  answers  to  inter- 
rogatories to  the  effect  tliat  ui)on  an  examination  of  the  pulley, 
ite  general  appearance  would  have  suggested  ito  def  ectiv^ess  and 
insufficiency  are  not  sufficient  to  overcome  a  generaJ  verdict  for 
plaintiff,  where  it  was  shown  that  the  pulle;^  hung  ten  feet  above 
the  top  of  the  shaft  and  that  plaintiff  was  injui^  the  first  day 
of  his  employment.  Indiana,  etc.,  Coal  Co.  v.  Buffey,  108. 

19.  Interrogatories. — Answers. — General  Verdict. — ^Where  an  interroga- 
tory contains  more  than  one  question,  and  the  answer  of  the 
jury  may  be  properly  applied  to  each  question,  one  of  whicl 
would  be  consistent  with  the  general  verdict  and  the  other  in 
conflict  vrith  it,  the  interrogatory  and  answer  will  be  given  that 
construction  which  will  sustain  the  general  verdict. 

Indiana,  etc.,  Coal  Co.  v.  Buffey,  108. 

20.  An  interrogatory  in  an  action  for  x)er6onal  injuries  which  asks 
whether  plaintiff,  at  the  time,  was  exercising  any  watchfulness 
or  precaution,  or  whether  he  took  any  thought  in  the  way  of 
looking  out  for  or  protecting  himself,  calls  for  a  conclusion  on 
the  part  of  the  jury.  Indiana,  etc.,  Coal  Co.  v.  Buffey,  108. 

21.  Conclusions  of  Law. — Exceptums. — ^An  exception  to  the  conclu- 
sions of  law  acUnits  that  the  facts  have  been  fully  and  correctly 
found.  Maier  v.  White,  S71. 

22.  An  exception  to  the  conclusions  of  law  admito,  for  the  pur- 
pose of  the  exception,  that  the  facte  found  are  true. 

City  of  Indianapolis  v.  Board  of  Church  Extension,  S19. 

23.  Motion  for  Judgment. — A  motion  that  the  court  render  judgment 
upon  the  sx>ecial  findings  of  fact  contained  in  the  answers  to  in- 
terrogatories by  the  jury,  whon  judgment  has  already  been  ren- 
dered on  the  general  verdict,  is  projKjrly  denied. 

Citizens  St.  R.  Co.  v.  Reed,  6S9. 

TRUSTS— 

Payment  of  Purchase  Money. — Evidence. — ^In  an  action  to  enforce  a 
trust  in  lands  by  parol  under  ^^8396,  3396  Bums  1901,  the  evi- 
dence must  be  clear  and  unequivocal,  and  where  the  payment 
of  a  part  only  of  the  purchase  money  is  claimed,  the  evidence 
must  show  in  the  same  manner  the  exact  portion  of  the  whole 
wliich  was  paid.  Ilulton  v.  Cunningham,  S96. 

VENDOK  AND  FUKCHASEB— Easement  of  a  right  of  way  not 
excepted  in  covenant  of  warranty,  see  CtoVKNANTS,  1 ;  Sherwood 
V.  Johnson,  ^7. 

VEBDICT— See  Triai.. 

Overruling  motion  to  direct,  see  Appeal  and  Error,  80 ;  Chicago, 
etc.,  R.  Co.  V.  Richards,  4G. 

WAIVEK— Of  error,  see  Appeal  and  Error,  32 ;  PvtrrAon  v.  Erwiu, 
830;  Jones  v.  Peters,  383. 

Of  priority  of  mortgage  lien,  see  Mortgages,  2;  Rose  v.  Pwvident, 
etc.,  Assn.,  25. 
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WABBANTIE8— Easement  of  a  way  not  excepted  in  covenant  of 
deed,  see  Ck>VENANT8,  1 ;  Sherwood  v.  Johnson,  277, 

WATEB8  AND  WATEB  OOXTBSES— Adverse  user  of  water  priv- 
ilege, see  Adverse  Possession,  1;  Terre  Haute,  etc.,  R.  Co,  v. 
Zehner,  ee9. 

Action  for  overflow  of  lands  oaosed  by  the  construction  of  an  em- 
bankment, see  Ldotation  of  Actions,  1,  2;  Kelly  v.  Pittsburgh, 
etc.,  R.  Co.,  457. 

wjjlXS — Judgment  construing  a  will  a  final  judgment,  see  Appeal 
AND  Error,  8 ;  Hawes  v.  Kepley,  306. 
Agreement  to  compensate  for  services  by  will,  see  Contracts,  9; 

Gullett  V.  Gvllett,  670. 

1.  Rule  in  Shelley  *8  Case, — Quieting  Title. — ^A  devise  to  testator's 
daughter  for  and  during  her  natural  life,  and  to  her  heirs  in  fee 
after  her  death,  and,  should  the  daughter  die  without  leaving  any 
children  alive,  the  real  estate  to  be  sold  and  the  proceeds  divided 
between  4;estator's  remaining  children,  is  within  the  rule  in  Shel- 
ley's case,  vesting  the  fee  simple  title  to  the  real  estate  devised 
in  the  daughter.  Bonner  v.  Bonner,  147, 

9.  Descent  and  Distribution,  ^Wheace  real  estate  is  given  absolutely 
to  one  x)er8on  with  a  gift  over  to  another  of  such  portion  as  may 
remain  undisxKtsed  of  by  tlie  first  taker  on  his  death,  without 
issue,  the  gift  over  is  void,  and  the  fee  simple  title  vests  in  the 
first  taker.  Benninghoff  v.  Evangelical  Association  Church,  SI 4. 

8.  Construction. — Estate. — ^Where  by  the  terms  of  his  will  a  testator 
gave  to  his  wife  "the  full  one-half  of  air*  his  property  **to  be 
used  and  expended  by  her  in  any  way  she  may  see  proper,  but  at 
lier  death  the  unused  x>ortion  of  her  proi)erty  is  to  be  divided 
equally  between  her  collateral  kindred  and  my  collateral  kin- 
dred,** etc.,  the  wife  took  a  fee  simple  estate.    Logan  v.  Sills,  170. 

4.  Complaint  for  Construction. — Demurrer. — ^A  demurrer  for  want  of 
facts  to  a  complaint  by  executors  for  the  construction  of  a  will 
questions  the  sufficiency  of  the  complaint  to  obtain  from  the  court 
a  construction  of  the  will,  but  does  not  present  any  question  as  to 
the  character  of  the  construction  to  be  given  it. 

Hawes  v.  Kepley,  $06. 

5.  Construction. — Life  Estate. — Power  to  Charge  with  Support, — ^A  tes- 
tator devised  certain  real  estate  to  his  wife  "to  have  and  to 
hold  during  her  life,"  and  by  the  terms  of  the  will  em]x>wered 
her  to  sell  all  the  real  estate  except  the  "home  farm,**  and  appro- 
priate the  same  to  her  support.  Held,  that  the  widow  received 
only  a  life  estate  in  the  home  farm,  and  could  not,  therefore, 
charge  it  with  a  claim  for  necessary  aid  and  assistance  furnished 
her  in  her  old  age.  RaUsback  v.  Gordon,  97, 

6.  Construction. — Descent  and  Dufri&u^ion, —Testatrix  gave  certain 
property  to  her  daughter  and  directed  that  in  case  the  dauffht^r 
died  without  issue,  or  before  arrivins  at  twenty-one  years  or  age 
the  estate  should  be  equally  divided  between  testatrix *s  mother 
and  two  sisters.  Tlie  daughter  died  without  issue  at  sixteen  years 
of  age,  and  one  of  the  sisters  died  after  testatrix,  but  before  the 
death  of  the  daughter.  Held,  the  interest  of  the  daughter  was 
not  absolute,  but  a  conditional  or  determinable  bequest,  subject 
to  be  devested  by  the  death  of  devisee,  and  that  the  sist«r,  being 
alive  at  the  death  of  testatrix,  took  under  said  will  a  contingent 
bequest  or  executory  d^vipe,  which  was  a  vested  intcvrest,  trans- 
missible from  her  to  her  legal  heirs.  Calvin  v.  Springer,  44s. 
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7.  Omitted  Bequest, — Construction, — ^A  oomplaint  for  the  oonstmction 
of  a  will  relative  to  the  omission  therefrom  of  a  specific  bequest 
intended  by  testator  is  insufficient  where  it  is  not  shown  that  there 
were  any  funds  for  distribution  after  the  payment  of  the  bequests 
made.  Howes  y.  Kepley,  306, 

8.  Construction, — Omitted  Bequests,  — ^Testator  devised  certain  property 
to  each  of  his  children,  in  each  instance  placing  a  value  upon  the 
property  devised.  In  another  clause  he  made  specific  devises  in 
cash  "to  equalize  my  children  in  values"  to  each  of  his  children 
except  a  son,  and  stated  that  he  had  tried  ''to  make  a  fair  and 
equitable  distribution"  of  his  estate.  The  property  given  to  the 
son  was  |600  less  in  value  as  estimated  by  the  testator  than  that 
given  to  each  of  the  other  children.  Hela,  that  the  will  cannot  be 
construed  as  giving  the  son  a  |600  cash  legacy  by  implication. 

Hawes  v.  Kepley,  S06, 

wiTJNJsSSBS— Separation  of,  see  TbulL,  1;  Stewart  v.  Stewart^  S79. 

Impeachment, — ^Where  one  seeks  to  impeach  a  witness  by  showing 
statements  made  by  him  out  of  court,  but  such  witness  was  not  in- 
tenogated  as  to  such  statements,  there  is  no  sufficient  foxmdation 
for  the  impeaching  question.        Famous  Mfg.  Co,  v.  Harmon,  117, 

WORK  AND  liABOB— Claim  against  decedents*  estates,  see  Ck)N- 
TRAOTS,  8,  9;  Crampton  v.  Logan,  406;  Chdlett  v.  QuUeU,  670, 

Promise  to  comi)ensate  by  will,  see  Ldotation  of  AonoHS,  5,  6; 

QvOett  V.  GviOeU,  670, 
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